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No.  13004 

IN  THE 

United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Raoul  a.  Cosenza, 

Appellant, 
vs. 

United  States  of  America, 

Appellee. 


Appellant's  Opening  Brief 

Appeal  from  the  United  States  District  Court, 
District  of  Arizona 


JURISDICTIONAL  MATTERS 

In  the  United  States  District  Court  for  the  District  of 
Arizona,  Honorable  Dave  Ling  presiding,  the  appellant 
Eaoul  A.  Cosenza  on  April  23,  1951  was  adjudged  guilty 
of  the  offense  of  violating  18  U.S.C.  §  2315  (receiving  stolen 
property)  and  was  adjudged  guilty  of  the  offense  of  violat- 
ing 18  U.S.C.  §4  (misprision  of  felony)  (T.R.  13).  On 
April  27,  1951  he  filed  a  Notice  of  Appeal  (T.R.  14). 
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The  District  Court  had  jurisdiction  under  18  U.S.C.  § 
3231.  This  Court  has  jurisdiction  under  28  U.S.C.  §  1291. 

STATEMENT  OF  FACTS 

Appellant  was  indicted  on  two  counts.  The  first  count 
charged  that  in  Phoenix,  Arizona  he  unlawfully  received 
from  one  George  Henry  Booth  certain  jewelry  of  an  ap- 
proximate value  of  $25,000  which  had  been  stolen  in  Okla- 
homa City,  Oklahoma,  "knowing  that  said  jewelry  had  been 
stolen  as  aforesaid  and  was  then  and  there  in  interstate 
commerce,^'  in  violation  of  18  U.S.C.  §  2315  (T.R.  3).^  The 
second  count  charged  that  he  knew  that  the  said  Booth  had 
transported  in  interstate  commerce  the  stolen  jewelry  and 
"having  actual  knowledge  of  the  commission  of  said  felony 
*  *  *  did,  on  or  about  the  first  day  of  December,  1949,  in 
the  State  and  District  of  Arizona,  unlawfully  and  feloni- 
ously conceal  the  commission  of  said  federal  offense  and 
did  not,  as  soon  thereafter  as  possible,  in  said  State  and 
District,  make  known  the  same  to  a  judge  or  other  person 
in  civil  or  military  authority  under  the  United  States  of 
America,"  in  violation  of  18  U.S.C.  §  4  (T.R.  5).^ 

(1)  Count  I  of  the  Indictment  reads  : 

"On  or  about  the  1st  day  of  December,  1949,  at  the  City  of 
Phoenix,  State  and  District  of  Arizona,  Raoul  A.  Cosenza  did 
unlawfully  and  feloniously,  at  one  time,  receive  from  one  George 
Henry  Booth  and  conceal  certain  stolen  jewelry,  to-wit,  two  dia- 
mond-studded watches,  one  platinum  bracelet  set  with  diamonds, 
and  one  diamond  platinum  pin,  all  being  of  the  approximate  value 
of  $25,000.00,  said  jewelry  having  theretofore  been  stolen  in  Okla- 
homa City,  State  of  Oklahoma,  and  transported  in  interstate  com- 
merce from  the  said  Oklahoma  City,  Oklahoma,  to  Phoenix,  Ari- 
zona, and  the  said  defendant,  Raoul  A.  Cosenza,  then  and  there 
well  knowing  that  said  jew^elry  had  been  stolen  as  aforesaid  and 
was  then  and  there  in  interstate  commerce. ' ' 

(2)  Count  II  of  the  Indictment  reads : 

''That  on  or  about  the  1st  day  of  October,  1949,  in  the  State  and 


3 

He  was  tried  before  a  jury  and  at  the  close  of  the  evi- 
dence moved  for  a  judgment  of  acquittal  on  the  ground 
that  the  evidence  was  insufficient  to  justify  a  verdict  of 
guilt  on  either  count  (T.R.  195).  The  motion  was  denied 
(T.R.  195),  the  case  was  given  to  the  jury,  and  it  returned 
a  verdict  of  guilty  (T.R.  11). 

The  government's  case  rested  on  the  testimony  of  one 
witness — George  Henry  Booth.  Its  other  witnesses  testi- 
fied to  facts  which  were  either  not  disputed  or  purported 
facts  which  had  no  relevancy  to  the  guilt  or  innocence  of 
the  appellant.  Taking  the  testimony  which  most  strongly 
supports  the  prosecution,  the  following  appears. 

Booth,  an  accomplished  burglar  (T.R.  76),  met  the  appel- 
lant sometime  in  1947  or  early  1948  (T.R.  30)  and  saw  him 
off  and  on  until  the  latter  part  of  August,  1949,  when. 
Booth  testified,  "I  told  him  I  was  planning  on  going  to  the 
east  and  see  if  I  could  pick  up  some  jewelry,  I  mean  bur- 
glarize some  places  and  get  some  jewelry  and  I  asked  him 
if  he  thought  he  might  be  able  to  get  rid  of  it.    He  said 

District  of  Arizona,  one  Georjje  Henry  Booth  actually  committed 
a  crime  in  violation  of  Title  18  U.S.C.A.  2314,  a  felony  coornizable 
by  a  court  of  the  United  States,  in  that  the  said  George  Henry 
Booth  did  on  or  about  the  said  1st  day  of  October,  1949,  transport 
and  cause  to  be  transported  in  interstate  commerce,  at  one  time, 
certain  theretofore  stolen  jewelry,  to-wit,  one  platinum  bracelet 
set  with  diamonds,  two  diamond-studded  watches  and  one  diamond 
platinum  pin,  all  being  of  the  approximate  value  of  $25,000.00, 
from  Oklahoma  City,  State  of  Oklahoma,  to  the  City  of  Phoenix, 
State  and  District  of  Arizona,  and  that  the  said  George  Henry 
Booth  then  knew  the  said  jewelry  to  have  been  theretofore  stolen 
as  aforesaid;  that  Raoul  A.  Cosenza,  defendant  herein,  having 
actual  knowledge  of  the  commission  of  said  felony  as  above  set 
forth,  did,  on  or  about  the  1st  day  of  December,  1949,  in  the  State 
and  District  of  Arizona,  unlawfully  and  feloniously  conceal  the 
commission  of  said  federal  offense  and  did  not,  as  soon  thereafter 
as  possible,  in  said  State  and  District,  make  known  the  same  to  a 
judge  or  other  person  in  civil  or  military  authority  under  the 
United  States  of  America. ' ' 
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he  could  if  I  could  get  anything  worthwhile"  (T.R.  32).  In 
September,  Booth  went  to  Oklahoma  City,  stole  some  jew- 
elry (T.R.  36),  returned  to  Phoenix  in  October  and  told 
appellant  that  he  had  fifty  or  sixty  thousand  dollars  worth 
of  jewelry  (T.R.  41).  Appellant  replied  "I  have  some  men 
in  mind,  some  parties  in  mind,  and  if  you  want  to  sell  it 
we  would  make  a  deal  on  it"  (T.R.  41).  Thereafter  Booth 
went  to  Oklahoma  and  Texas,  returning  to  Phoenix  in  the 
latter  part  of  November,  1949  (T.R.  40).  On  December  1 
he  met  appellant  and  the  two  went  to  Skipper's  Bar  in 
Phoenix  to  show  the  jewelry  to  a  Mr.  Hooper.  The  jewelry 
was  carried  by  appellant,  because  Booth  did  not  "want  any- 
thing to  do  with  the  stuff"  (T.R.  42).^  At  Skipper's,  the 
appellant,  leaving  Booth  in  the  bar  room,  went  to  Hooper's 
office  in  the  rear,  displayed  the  jewelry  to  Hooper,  and  then 
called  in  Booth.^  There  was  no  deal  (T.R.  43-46) ;  appel- 
lant put  the  jewelry  in  his  pocket,  he  and  Booth  went  to 
Booth's  car,  and  appellant  handed  the  jewelry  back  (T.R. 
48).  Around  May,  1950,  it  seems.  Booth  took  the  jewelry 
to  California  and  Nevada  (T.R.  49,  50).  He  was  appre- 
hended in  Reno  and  pleaded  guilty  to  interstate  transporta- 
tion of  stolen  property  (T.R.  52). 
Other  facts  appear  below. 


(3)  This  hardly  rings  true,  coming  from  a  felon  who  had  the 
bravado  to  commit  burglaries  in  various  states,  including  some 
thirty  around  Phoenix  (T.R.  70,  76).  Had  Booth  not  testified  as 
he  did,  there  could  have  been  no  semblance  of  a  "receiving"  on 
the  part  of  Appellant. 

(4)  Appellant,  who  took  the  stand,  denied  the  material  parts 
of  Booth's  story  (T.R.  128  et  seq.). 
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ISSUES  INVOLVED 

The  issues  involved  on  this  appeal  relating  to  the  first 
count  of  the  indictment  are:  (1)  Is  the  evidence  sufficient 
to  sustain  the  verdict  and  judgment?  This  was  raised  by 
a  motion  for  judgment  of  acquittal  made  at  the  close  of 
the  evidence  (T.R.  195).  (2)  The  lower  court,  in  charging 
the  jury,  failed  to  give  an  instruction  on  the  most  essential 
element  constituting  the  crime  for  which  the  appellant  was 
found  guilty  (T.R.  198).  Had  proper  instructions  been 
given  it  is  inconceivable  that  the  jury  would  have  found 
guilt.  Appellant  made  no  request  for  the  essential  instruc- 
tion. Was  the  error  so  grievous  and  prejudicial  that  this 
court  will  reverse  the  lower  court? 

The  issue  involved  relating  to  the  second  count  raises 
the  question:  (3)  is  the  evidence  sufficient  to  sustain  the 
verdict  and  judgment?  This  was  raised  by  a  motion  for 
judgment  of  acquittal  (T.R.  195). 

SPECIFICATIONS  OF  ERROR 

I. 

The  District  Court  erred  in  refusing  to  grant  appel- 
lant's motion  for  a  judgment  of  acquittal  on  Count  One  of 
the  indictment;  for  the  evidence  was  insufficient  to  sustain 
the  conviction. 

II. 

The  District  Court  erred  in  failing  to  instruct  the  jury 
that  "before  a  person  may  be  convicted  of  the  crime  of 
receiving  or  concealing  stolen  property,  it  must  be  estab- 
lished beyond  a  reasonable  doubt  that  such  property  is 
received  or  concealed  when  moving  as,  or  which  is  a  part 
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of,  or  which  constitutes  interstate  commerce."  (See  note  8 
for  the  entire  instructions  on  Count  One.) 

Though  no  request  for  such  an  instruction  was  made, 
failure  to  give  such  an  instruction  constitutes  such  a  funda- 
mental and  prejudicial  error  that  this  court  will  take  notice 
of  it. 

in. 

The  District  Court  erred  in  refusing  to  grant  appellant's 
motion  for  judgment  of  acquittal  on  Count  Two  of  the 
Indictment ;  for  the  evidence  was  insufficient  to  sustain  the 
verdict. 

ARGUMENT 

I. 

The  District  Court  erred  in  refusing  to  grant  appellant's 
motion  for  a  judgment  of  acquittal  on  Count  One  of  the  in- 
dictment; for  the  evidence  was  insufficient  to  sustain  the 
conviction. 

A.  Facts  Are  Not  Sufficient  to  Support  a  Verdict  of  Guilty  of 
Unlawfully  Receiving  Stolen  Goods  Where  There  Is  No  Evi- 
dence to  Show  That  the  Goods  Were  a  Part  of  Interstate 
Commerce  When  Received. 

The  pertinent  part  of  18  U.S.C.  §  2315  reads : 

"Wlioever  receives,  conceals,  stores,  barters,  sells,  or 
disposes  of  any  goods,  wares,  or  merchandise  *  *  *  of 
the  value  of  $5000  or  more  *  *  *  moving  as,  or  which 
are  a  part  of,  or  ivhich  constitute  interstate  or  foreign 
commerce,  knowing  the  same  to  have  been  stolen  *  *  * 
Shall  be  fined  not  more  than  $10,000  or  imprisoned  not 
more  than  ten  years,  or  both."  (Italics  added) 

When  the  appellant  received  the  articles  of  jewelry  were 
they  moving  as,  a  part  of,  or  did  they  "constitute""  inter- 


(5)   Ob^^ously,  goods,  wares,  and  merchandise  do  not  "consti- 
tute" interstate  commerce.    In  context,  the  word  is  meaningless. 
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state  commerce?  There  is  no  evidence  upon  which  the  jury 
could  answer  the  question  in  the  affirmative. 

Booth  (T.R.  180)  and  his  son  (T.R.  72,  175)  lived  in 
Phoenix,  Arizona,  where  Booth  had  been  for  a  "'lot  of 
years"  (T.R.  53).  For  a  time  he  was  engaged  in  buying 
and  selling  licpor  licenses  (T.R.  31,  53) ;  later  in  the  busi- 
ness of  robbery  (T.R.  76).  A  woman,  Lona  Lane,  apparently 
his  closest  companion,  also  lived  and  worked  there  (T.R. 
170  et  seq.).  His  telephone  was  at  least  for  a  time  in  her 
home  (T.R.  171).  When  Booth  went  to  Oklahoma  and  stole 
the  jewelry  (T.R.  36)  he  had  in  mind  merchandising  it  in 
Arizona  (T.R.  39).  He  brought  it  to  Arizona  in  October, 
1949  (T.R.  40)  where  he  hid  it  (T.R.  48),  and  took  another 
trip  to  the  east  to  commit  more  burglaries  (T.R.  66).  On 
his  return  to  Phoenix  in  the  early  part  of  December,  1949, 
he  showed  the  jewelry  to  appellant  for  the  first  time  (T.R. 
62).  In  the  interim  he  had  displayed  the  jewelry  to  pro- 
spective purchasers  in  the  City  of  Phoenix  (T.R.  64). 

After  Booth  confessed  to  committing  his  crimes,  he 
pleaded  guilty  to  the  transportation  of  the  stolen  jewelry 
in  interstate  commerce  from  the  State  of  Oklahoma  into 
the  State  of  Arizona  (T.R.  52). 

Compare  18  U.S.C.  §  2317.  relating'  to  receipt  of  stolen  cattle,  where 
the  phrase  used  is  "moving  in  or  constituting  a  part  of"  inter- 
state commerce;  18  U.S.C.  §659,  relating  to  interstate  baggage, 
uses  the  phrase  "moving  as  or  which  are  a  part  of  or  which  con- 
stitute an  interstate  or  foreign  shipment  of  freight  *  *  *"  Title  18 
U.S.C,  1940  ed.,  §  416  on  which  §  2315  of  the  1948  edition  is  based 
(though  it  has  an  entirely  different  consequence)  employs  the 
phrase  "while  moving  in  or  constituting  a  part  of  interstate"  com- 
merce. 

It  will  be  noticed  that  Count  One  of  the  indictment  uses  none 
of  the  phrases  found  in  §  2315.  It  simply  alleges  that  when  appel- 
lant received  the  jewelry  it  "was  then  and  there  in  interstate  com- 
merce. ' ' 
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Under  the  authorities  it  must  be  concluded  that  as  a  mat- 
ter of  law  the  jewelry  had  come  to  rest  in  Arizona  prior 
to  the  time  of  appellant's  ephemeral  "receiving."  There 
was  no  evidence  to  indicate  that  when  the  goods  were  re- 
ceived by  the  appellant  they  were  moving  as,  or  w^ere  a 
part  of,  or  constituted  interstate  commerce.  And  the  burden 
of  proof  as  to  that  feature  rested  on  the  government.  So, 
in  Wolf  V.  United  States,  7  Cir.,  1930,  36  F.2d  450,  where 
the  court  considered  the  National  Motor  Vehicle  Theft  Act, 
§4  (18  U.S.C,  1940  ed.,  §408),  which  is  now  18  U.S.C. 
§2313,^  it  said: 

"The  burden  was  upon  the  government  to  show  the 
car  was  a  part  of  interstate  commerce  when  defend- 
ants received  it." 

In  accord  is  McAdams  v.  United  States,  8  Cir.,  1934,  74 
F.2d  37  where  the  court  held  it  to  be  reversible  error  be- 
cause of  a  refusal  to  give  an  instruction  to  the  effect  that 
the  burden  was  on  the  government  to  show  stolen  auto- 
mobiles, at  the  time  they  were  received,  "were  then  and 
there  in  interstate  commerce  and  transportation." 

Davidson  v.  United  States,  8  Cir.,  1932,  61  F.2d  250^  con- 
siders a  situation  in  which  a  car  was  stolen  in  Oklahoma, 
driven  to  Kansas  City,  Missouri  wiiere  it  was  stored  for  a 
few  days,  and  then  delivered  to  the  defendants  Brummell 
and  Davidson,  who  sold  it.  They  were  charged  with  and 


(6)  Title  18  U.S.C.  §  2313  reads: 

"Whoever  receives,  conceals,  stores,  barters,  sells,  or  disposes  of 
any  motor  vehicle  or  aircraft,  moving  as,  or  which  is  a  part  of,  or 
which  constitutes  interstate  or  foreign  commerce,  knowing  the  same 
to  have  been  stolen,  shall  be"  punished.  Because  of  the  lack  of 
cases  in  point  construing  §  2315,  it  is  necessary  to  turn  to  decisions 
in  which  this  statute  was  involved. 

(7)  Cf.  Parsons  v.  United  States,  5  Cir.,  1951,  188  F.2d  878. 
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convicted  of  illegally  receiving  the  car.   The  Court  of  Ap- 
peals, in  reversing,  said: 

"The  destination  of  the  transportation  of  this  car,  as 
disclosed  by  the  evidence,  was  Kansas  City.  That  desti- 
nation had  been  reached  several  days  before  Gillette 
[who  had  possession  of  the  stolen  car]  brought  the 
car  to  these  two  defendants.  Now,  then,  in  determin- 
ing whether  or  not  the  evidence  sustains  the  verdict 
of  guilt  as  to  the  third  count  [unlawfully  receiving], 
it,  of  course,  is  not  necessary  to  show  that  these  two 
defendants  knew  that  the  car  was  moving  in  interstate 
commerce  when  it  came  into  their  possession ;  but  it  is 
necessary  for  the  government  to  prove  that  at  the  time 
the  car  was  received  by  these  defendants,  that  such 
car  was  a  part  of  interstate  commerce.  Receiving  a 
stolen  car  that  has  lost  its  character  as  interstate  com- 
merce constitutes  no  crime  against  the  laws  of  the 
United  States  *  *  *  The  government  has  totally  failed 
to  sustain  this  burden  of  proof,  and  there  is  no  testi- 
mony or  circumstances  in  the  record  that  would  sup- 
port a  finding  that  this  car  was  in  interstate  com- 
merce at  the  time  it  was  received  by  these  two  defend- 
ants. In  fact,  without  some  testimony  indicating  that 
the  destination  of  this  car  was  Brummell  and  David- 
son, it  is  entirely  consistent  with  the  evidence  that  the 
interstate  character  of  this  car  ceased  when  it  was 
stored  in  the  garage  by  Gillette  at  1812  Independence 
Avenue,  Kansas  City." 

See,  also.  Hill  v.  Sanford,  5  Cir.,  1942,  131  F.2d  417; 
United  States  v.  Gardner,  7  Cir.,  1948,  171  F.2d  753 ;  Cox 
V.  United  States,  8  Cir.,  1938,  96  F.2d  41. 

The  government's  own  evidence  shows  that  the  stolen 
jewelry  had  reached  its  destination  in  Arizona.  It  was  no 
longer  a  part  of  interstate  commerce  when  appellant  re- 
ceived it.  Because  Booth  was  unable  to  dispose  of  it  as  he 
\ 
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intended,  and  then  again  put  it  into  interstate  commerce 
makes  no  difference,  for  the  facts  existing  at  the  time  of 
the  receiving  are  the  controlling  element  with  reference 
to  interstate  commerce.  United  States  v.  Gollin,  3  Cir., 
1948, 166  F.2d  123  (same  case,  176  F.2d  889). 

II. 

The  District  Court  erred  in  failing  to  instruct  the  jury  that 
"before  a  person  may  be  convicted  of  the  crime  of  receiving  or 
concealing  stolen  property,  it  must  be  established  beyond  a 
reasonable  doubt  that  such  property  is  received  or  concealed 
when  moving  as,  or  which  is  a  part  of,  or  which  constitutes 
interstate  commerce."  (See  note  8  for  the  entire  instructions 
on  Count  One.) 

Though  no  request  for  such  an  instruction  was  made,  failure 
to  give  such  an  instruction  constitutes  such  a  fundamental  and 
prejudicial  error  that  this  court  will  take  notice  of  it. 

B.  Where  a  Court*  Fails  to  Instruct  the  Jury  on  the  Essential 
Ingredients  of  the  Only  Offense  upon  Which  a  Conviction 
Can  Rest,  the  Error  Requires  Reversal. 

In  order  for  the  jury  to  find  the  appellant  guilty  of  vio- 
lating 18  U.S.C.  §  2315,  the  jury  would  have  to  believe 
beyond  a  reasonable  doubt  that  the  defendant  (1)  received 
goods,  wares,  or  merchandise  (2)  of  a  value  of  $5000  or 
more  (3)  which  when  he  received  it  was  moving  as,  or 
which  was  a  part  of,  or  which  constituted  interstate  com- 
merce (4)  knowing  the  jewelry  to  have  been  stolen.  But 
the  court,  as  shown  in  this  specification,  in  effect  charged 
that  it  was  sufficient  to  support  guilt  if  the  jury  believed 
that  only  elements  (1)  and  (4)  existed.^   By  failing  prop- 


(8)   The  instructions  in  their  entirety  relating  to  the  first  count 
(which  count  was  read  to  the  jury  almost  verbatim)  are  as  follows : 
"Now,  the  statute  under  which  that  first  count  is  drawn  reads 
as  follows : 

'Whoever  receives  or  conceals  any  goods,  wares,  merchan- 
dise of  the  value  of  $5,000.00,  or  more,  moving  as,  or  which 
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erly  to  instruct,  the  court  eliminated  from  the  jury's  con- 
sideration the  only  element — that  of  interstate  commerce — 
which  could  possibly  make  appellant's  conduct  an  offense 
against  the  laws  of  the  United  States.  Twice  the  court  said, 
in  a  negative  way,  that  the  appellant  could  be  convicted  if 
the  jury  believed  that  he  received  goods  knowing  that  they 
had  been  stolen  and  knowing  they  had  been  transported  in 
interstate  commerce. 

Admittedly  counsel  for  appellant  was  at  fault  in  not  re- 
questing additional  instructions  to  cover  element  (3). 


are  a  part  of.  or  Avhich  constitute  interstate  commerce,  know- 
ing the  same  to  have  been  stolen,  shall  be  punished  as  the 
act  provides.'  " 

"  'Interstate  commerce'  as  defined  by  the  Federal  statute  in- 
cludes commerce  between  one  state,  territory,  possession  or  the  Dis- 
trict of  Columbia,  and  another  state,  territory  or  possession  or  the 
District  of  Cohimbia. 

"By  Count  1  of  the  indictment,  the  defendant  is  accused  of 
having  unlawfully  and  feloniously  received  and  concealed  certain 
stolen  jewelry,  Imowing  that  said  jewelry  had  been  stolen  and  was 
then  and  there  in  interstate  commerce. 

"The  word  'receive'  as  used  in  the  statutes,  means  to  accept, 
and  to  'accept'  or  'passess'  means  to  have  control,  care  and  man- 
agement and  not  a  passing  control,  fleeting  and  shadoA\w  in  its 
nature,  and  before  a  person  may  be  convicted  of  the  crime  of 
receiving  or  concealing  stolen  property,  it  must  be  established 
beyond  a  reasonable  doubt,  not  only  that  such  person  knew  (230) 
that  such  property  was  stolen  and  transported  in  interstate  com- 
merce, but  that  he  did  receive  and  conceal  it  within  the  meaning 
of  those  words  which  I  just  defined  to  you. 

"A  mere  passing,  control  or  a  brief,  fleeting  and  shadowy  pos- 
session of  stolen  property  is  not  sufficient  to  justify  a  verdict  of 
guilty,  and  unless  you  are  satisfied  beyond  a  reasonable  doubt  that 
the  defendant  in  this  case  received  and  concealed  the  stolen  jewelry 
in  question,  knowing  it  to  have  been  stolen  and  transported  in  inter- 
state commerce,  within  the  meaning  of  the  words  of  receiving  and 
concealing  as  I  have  defined  them  to  you,  then  your  verdict  must 
be  not  guilty." 
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1.      AN  INSTRUCTION  WHICH  PERMITS  A  JURY  TO  RETURN  A  VERDICT  OF 
GUILTY  TO  RECEIVING  STOLEN  PROPERTY  IN  AN  INTRASTATE  TRANS- 
ACTION IS  A  FUNDAMENTAL  AND  PREJUDICIAL  ERROR. 

The  court's  instruction  did  not  state  the  law.  The  point 
was  considered  in  the  often-approved  case  of  Grimsley  v. 
United  States,  5  Cir.,  1931,  50  F.2d  509.  There,  an  indict- 
ment recited  that  in  violation  of  Section  4  of  the  National 
Motor  Vehicle  Theft  Act  (see  note  6)  the  defendant  sold 
a  Ford  car  which  he  knew  was  stolen  and  knew  was  trans- 
ported from  Oklahoma  to  Florida.  The  court  held  that  the 
indictment  did  not  state  an  offense,  saying : 

"It  is  an  essential  element  of  the  offense  under  the 
fourth  Section  that  the  accused  receive  the  motor 
vehicle  while  it  is  moving  as,  or  is  a  part  of,  or  con- 
stitutes, interstate  or  foreign  commerce.  The  act,  as 
is  apparent  on  the  face  of  it,  is  based  upon  the  com- 
merce clause  of  the  Constitution,  and  does  not  assume 
to  punish  one  who  receives  or  sells  a  stolen  vehicle 
after  it  has  ceased  to  move  in,  or  be  a  part  of,  inter- 
state commerce.  Brooks  v.  United  States  (1925),  267 
U.S.  432,  45  S.Ct.  345,  69  L.Ed.  699,  37  A.L.R.  1407."^ 

Unquestionably,  the  jury  believed  that  the  jewelry  in  the 
case  at  bar  was  stolen  and  was  transported  in  interstate 
coimnerce.  Presumably  the  jury  believed  that  appellant 
knew  it  was  stolen  and  knew  that  it  had  been  brought  to 
Arizona  from  another  state.  But  it  is  hardly  conceivable 
that  it  believed  the  appellant  received  the  jewelry  while  the 
jewelry  was  a  part  of  interstate  commerce.  See  the  discus- 
sion under  Specification  of  Error  Number  I.  If  properly 
instructed,  it  seems  certain  that  the  jury  would  have 
brought  in  a  verdict  of  not  guilty.    In  this  respect,  see 


(9)   Sibley,  J.  dissented  but  not  on  the  proposition  made  here. 


13 
Booth  V.  United  States,  9  Cir.,  1946,  154  F.2d  73.  There  it 
is  held  that  a  judgment  of  conviction  will  be  reversed  not- 
withstanding that  the  evidence  is  sufficient  to  sustain  the 
conviction,  if  it  appears  that  the  verdict  may  have  rested 
upon  an  erroneous  instruction. 

In  numerous  instances,  contraband  goods  have  been 
shipped  in  interstate  commerce,  and  a  defendant  has  had 
knowledge  thereof  and  has  received  such  goods.  But  if 
the  reception  is  in  intrastate  commerce,  there  can  be  no 
federal  offense.  Such  is  the  rule  laid  down  in  Tot  v.  United 
States,  1943,  319  U.S.  463,  63  S.Ct.  1241,  87  L.Ed.  1519 
(reversing  United  States  v.  Tot,  3  Cir.,  1942,  131  F.2d  261). 
The  court  examined  the  Federal  Firearms  Act,  15  U.S.C. 
§  902,  which,  among  other  things,  makes  it  unlawful  for  a 
person  convicted  of  a  crime  to  receive  firearms  shipped  in 
interstate  commerce.  The  court  unanimously  agreed  that 
the  offense  must  be  confined  to  receipt  as  a  part  of  inter- 
state commerce  and  does  not  extend  to  a  receipt  in  an  in- 
trastate transaction.  See,  also,  Minski  v.  United  States, 
Delia  v.  United  States,  6  Cir.,  1942,  131  F.2d  614. 

In  the  Tot  Case,  the  Supreme  Court  said  (and  approved) : 
"Both  courts  below  [in  the  Tot  and  Delia  Cases]  held 
that  the  offense  created  by  the  Act  is  confined  to  the 
receipt  of  firearms  or  ammunition  as  a  part  of  inter- 
state transportation  and  does  not  extend  to  the  re- 
ceipt, in  an  intrastate  transaction,  of  such  articles 
which,  at  some  prior  time,  have  been  transported  inter- 
state. The  Government  agrees  that  this  construction 
is  correct." 

Supposing  that  there  is  some  evidence  in  this  case  to 
show  that  the  appellant  received  the  jewelry  in  interstate 
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commerce,  such  evidence  would  create  a  question  of  fact. 
Being  then,  a  question  of  fact,  it  should  have  been  given 
to  the  jury  to  be  resolved.  Baugh  v.  United  States,  9  Cir., 
1928,  27  F.2d  257. 

2.  THE  COURT  OF  APPEALS  WILL  NOTICE  A  SERIOUS  ERROR  WHICH  IS 
PLAINLY  PREJUDICIAL  EVEN  THOUGH  IT  WAS  NOT  CALLED  TO  THE 
ATTENTION  OF  THE  TRIAL  COURT. 

Rule  52(b)  of  the  Rules  of  Criminal  Procedure  reads: 
"Plain  errors  or  defects  affecting  substantial  rights  may 
be  noticed  although  they  were  not  brought  to  the  attention 
of  the  court."  This  is  a  restatement  of  the  prior  law.  Notes 
of  Advisory  Committee  on  Rides,  18  U.S.C.,  Federal  Rules, 
p.  548. 

The  court  in  Morris  v.  United  States,  9  Cir.,  1946,  156 
F.2d  525,  169  A.L.R.  305^«  quoted  with  approval  the  fol- 
lowing from  SuJiay  v.  United  States,  10  Cir.,  1938,  95  F.2d 
890: 

"*  *  *  Where  life  or  liberty  is  involved,  an  appellate 
court  may  notice  a  serious  error  which  is  plainly  prej- 
udicial even  though  it  was  not  called  to  the  attention 
of  the  trial  court  in  any  form." 

And  this  court  went  on  to  say: 

"In  a  criminal  case,  it  is  always  the  duty  of  the  court 
to  instruct  on  all  essential  questions  of  law,  whether 
requested  or  not." 

Reference  is  made  to  Screws  v.  United  States,  1945,  329 
U.S.  91,  65  S.Ct.  1031,  89  L.Ed.  1495,^^  w^hich  contains  the 


(10)  Denman,  J.  dissented,  but  not  on  the  principle  presented 
here. 

(11)  Murphy,  J.  dissenting. 
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following  language  singularly  suited  to  the  situation  here : 
"It  is  true  that  no  exception  was  taken  to  the  trial 
court's  charge.  Normally  we  would  under  those  cir- 
cumstances not  take  note  of  the  error  *  *  *  But  there 
are  exceptions  to  that  rule  *  *  *  And  when  the  error 
is  so  fundamental  as  not  to  submit  to  the  jury  the  es- 
sential ingredients  of  the  only  offense  on  which  the 
conviction  could  rest,  we  think  it  is  necessary  to  take 
note  of  it  on  our  own  motion."  (Italics  added.) 

In  harmony  with  these  axioms  is  the  rule  of  Samuel  v. 
United  States,  9  Cir.,  1948,  169  F.2d  787.^'  See  the  annota- 
tion in  169  A.L.R.  315;  and,  generally,  4  Barron,  Federal 
Practice  and  Procedure,  Rules  Ed.  496,  §  2583.  *  *  * 

Without  douht,  if  the  attention  of  the  District  Court 
had  been  directed  to  the  fact  that  it  failed  to  submit  to  the 
jury  "the  essential  ingredients  of  the  only  offense  on  which 
the  conviction  could  rest" — that  is,  the  necessity  of  a  belief 
upon  the  part  of  the  jury  that  appellant's  receiving  was  at 
a  time  when  the  jewelry  was  moving  as,  or  which  was  a 
part  of,  or  which  constituted  interstate  commerce — it 
would  have  corrected  its  charge.  The  court  would  not  have 
left  the  jury  with  the  mistaken  thought  that  it  could  find 
the  appellant  guilty  even  though  he  received  the  jewelry 
in  a  transaction  which  was  apart  from  interstate  commerce. 

But  the  plain  error  of  the  court,  appellant's  counsel  and 
the  prosecution  should  not  deprive  the  appellant  of  his  lib- 
erty. It  is  the  "law  of  the  land"  that  he  is  entitled  to  a 
fair  trial.  In  re  Oliver,  1948,  333  U.S.  257,  68  S.Ct.  499,  92 
L.Ed.  682. 


(12)   Cf.  Jackson  v.  United  States,  6  Cir.,  1950,  179  F.2d  842, 
181  F.2d  822. 
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An  erroneous  instruction  may  deprive  one  of  a  fair  trial. 

Screws  v.   United  States,  supra.  It  did  in  this  instance. 

Consequently  this  Court  should  reverse  the  judgment  of 

the  Court  below. 

III. 

The  District  Court  erred  in  refusing  to  grant  appellant's 
motion  for  judgment  of  acquittal  on  Count  Two  of  the  Indict- 
ment; for  the  evidence  was  insufficient  to  sustain  the  verdict. 

C.  Facts  Are  Not  Sufficient  to  Support  o  Verdict  of  Guilty  of 
Misprision  of  Felony  Where  There  Is  No  Evidence  That  the 
Accused  Knew  That  a  Federal  Offense  Had  Been  Committed 
or  No  Evidence  That  the  Accused  Actively  Concealed  the 
Crime. 

The  appellant,  on  count  two  of  the  indictment,  was  found 
guilty  of  the  offense  of  violating  18  U.S.C.  Sec.  4  (note  2). 
That  statute  reads : 

"Whoever,  having  knowledge  of  the  actual  commis- 
sion of  a  felony  cognizable  by  a  court  of  the  United 
States,  conceals  and  does  not  as  soon  as  possible  make 
known  the  same  to  a  judge  or  other  person  in  civil 
or  military  authority  under  the  United  States,  shall  be 
fined  not  more  than  $500  or  imj)risoned  not  more  than 
three  years,  or  both." 

The  crime  that  he  is  charged  with  having  knowledge  of — 
Title  18  U.S.C.  §  2314— reads,  in  part: 

"Whoever  transports  in  interstate  or  foreign  com- 
merce any  goods,  wares,  merchandise,  securities  or 
money,  of  the  value  of  $5,000  or  more,  knowing  the 
same  to  have  been  stolen  *  *  *  shall  be  fined  not  more 
than  $10,000  or  imprisoned  not  more  than  ten  years, 
or  both." 

The  witness  Booth  testified  that  he  pleaded  guilty  to 
transporting   stolen   jewelry  from   Oklahoma   to   Arizona 
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(T.R.  52) ;  and  taking  the  evidence  most  favorable  to  tlie 
government,  appellant  knew  the  jewelry  was  stolen  fi-oin 
outside  the  state  of  Arizona,  and  that  he  received  it.  Nevo]-- 
theless  these  facts  are  not  sufficient  to  establish  that  appel- 
lant knew  that  Booth  had  committed  a  felony  cognizable 
by  a  court  of  the  United  States  or  that  he,  in  any  other 
manner,  was  guilty  of  misprision  of  felony. 

1.  THOUGH  AN  ACCUSED  MAY  KNOW  THAT  ANOTHER  HAS  STOLEN 
GOODS  AND  TRANSPORTED  THEM  IN  INTERSTATE  COMMERCE,  HE 
CANNOT  BE  FOUND  GUILTY  OF  MISPRISION  OF  FELONY  UNLESS  IT  IS 
SHOWN  THAT  HE  KNEW  THAT  THE  VALUE  OF  THE  GOODS  WAS  $5,000 
OR  MORE. 

There  is  no  evidence,  nor  can  any  inference  be  drawn 
from  the  evidence,  that  the  appellant  had  the  slightest 
knowledge  that  the  stolen  jewelry  was  worth  $5,000  or  more. 
And  unless  the  appellant  believed  that  it  had  at  least  that 
value  he  could  not  have  known  that  Booth  had  committed 
a  federal  crime. 

The  record  is  silent  as  to  whether  or  not  appellant  had 
any  special  knowledge  as  to  the  value  of  jewelry.  It  cannot 
be  inferred  that  he  knew  any  more  about  the  subject  than 
other  laymen.  He  might  have  acquired  information  from 
Booth,  who,  assuming  that  the  latter  was  an  expert,  would 
obviously,  when  trying  to  sell  the  jewelry,  "puff  up"  the 
value.  Booth  testified  that  he  told  appellant  it  was  worth 
easily  $10,000  (T.R.  71).  But,  aside  from  Booth's  testi- 
mony, the  best  offer  Booth  ever  received,  so  far  as  appel- 
lant knew,  was  $600  (T.R.  46).  As  for  its  actual  value,  the 
government's  expert  witness  would  say  no  more  than  that 
it  was  worth  in  excess  of  $5,000  (T.R.  29).^^ 


(13)   Under  18  U.S.C.   §  2315    (receiving  stolen  property)   and 
various  other  statutes,  it  is  immaterial  as  to  whether  or  not  the 
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If  the  subject  dealt  with  were  a  common  article  of  trade 
a  jury  might  "impute"  knowledge  of  its  value  on  the  part 
of  appellant,  under  j)roper  instruction.^^  But  where,  as 
here,  a  highly  unique  article  is  involved,  that  would  not  be 
warranted. 

Since  the  element  of  knowledge  of  value  was  essential 
to  knowledge  of  the  commission  of  a  federal  crime;  and 
since  there  was  no  evidence  of  knoAvledge  of  value,  the  ap- 
pellant properly  could  not  have  been  found  guilty  of  mis- 
prision of  felony. 

2.  AN  ACCUSED  CANNOT  BE  FOUND  GUILTY  OF  MISPRISION  OF  FELONY 
UNLESS  HE  COMMITTED  POSITIVE  ACTS  CONCEALING  THE  CRIME  OR 
MISLEADING  GOVERNMENT  AUTHORITIES. 

Counsel  for  the  appellant  have  not  been  able  to  find  any 
cases  in  which  a  conviction  for  the  violation  of  18  U.S.C. 
§  4  as  a  substantive  offense  has  ever  been  upheld  by  an  ap- 
pellate court.  This  is  surprising  because  the  statute  has 
been  on  the  books  in  its  present  form,  so  far  as  pertinent 
here,  for  over  160  years. ^^  If  the  statute  properly  could  be 

accused  knows  the  value  of  what  lie  receives  (transports,  etc.).  As 
shown  here,  however,  knowledge  by  the  accused  of  the  value  of 
what  another  steals,  receives,  etc.,  is  material  under  the  misprision 
of  felony  statute. 

(14)  In  the  instructions  to  the  jury,  nothing;  was  said  about 
the  point  presented  here ;  nor  was  anvthing  at  all  said  about  the 
value  of  the  jewelry  (T.R.  199) . 

(15)  1  Statutes  at  Large  113,  §  6  reads : 

"That  if  any  person  or  persons  having  knowledge  of  the  actual 
commission  of  the  crime  of  wilful  murder  or  other  felony,  upon 
the  high  seas,  or  within  any  fort,  arsenal,  dock-yard,  magazine  or 
other  place  or  district  of  countr}^  under  the  sole  and  exclusive 
jurisdiction  of  the  United  States,  shall  conceal,  and  not  as  soon 
as  may  be  disclose  and  make  known  the  same  to  some  one  of  the 
judges  or  other  persons  in  civil  or  military  authority  under  the 
United  States,  on  conviction  thereof,  such  person  or  persons  shall 
be  adjudged  guilty  of  misprision  of  felony,  and  shall  be  imprisoned 
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applied  to  a  set  of  facts  like  those  found  in  the  case  at  bar, 
then  no  doubt  its  use  would  be  more  popular  with  the  gov- 
ernment prosecution  than  is  the  use  of  the  conspiracy 
statute,  18  U.S.C.  §  88;^''  for,  if  the  government  is  correct 
in  this  case,  it  would  take  less  proof  to  support  a  convic- 
tion under  §  4  than  under  §  88. 

One  of  the  early  cases  to  consider  the  pertinent  statute 
is  United  States  v.  Farrar,  D.C.  Mass.,  1930,  38  F.2d  515. 
The  defendant  had  purchased  intoxicating  liquor,  the  sale 
of  which  was  prohibited.  Said  the  court: 

"The  Act  of  April  30,  1790,  as  amended  (18  U.S.C. 
§  251  [now  §  4]),  requires  both  concealment  and  fail- 
ure to  disclose.  Under  it  some  affirmative  act  toward 
the  concealment  of  the  felony  is  necessary.  Mere 
silence  after  knowledge  of  the  commission  of  the  crime 
is  not  sufficient." 


not  exceeding  three  years,  and  fined  not  exceeding  five  hundred 
dollars.  [Approved  Apr.  30,  1790]." 

See  8  University  of  Chicago  Law  Review  (1941),  338,  where  it 
is  said:  "Since  the  modern  police  organization  has  assumed  major 
responsibility  for  the  apprehension  of  criminals,  prosecutions  for 
misprision  of  felony  are  almost  unknown."  This  article  gives  a 
good  history  of  misprision  laws. 

(16)  In  several  instances  a  Court  of  Appeals  has  sustained  con- 
victions of  conspiracy  to  violate  18  U.S.C.  §  4.  Stewart  v.  United 
States,  5  Cir.,  1942,  131  F.2d  624  (The  facts  are  not  set  forth)  ; 
Long  V.  United  States,  10  Cir.,  1943,  139  F.2d  652  (Joined  with 
conspiracies  to  violate  liquor  laws.  Sheriff  was  paid  off  by  code- 
fendants  to  inform  them  when  Federal  agents  were  around)  ;  Hall  v. 
United  States,  10  Cir.,  1940,  109  F.2d  976  (Joined  with  conspiracies 
to  violate  liquor  laws.  City  officers  paid  by  codefendants  for  pro- 
tection and  help  in  escape  from  Federal  agents)  ;  Donovan  v.  United 
States,  3  Cir.,  1932,  54  F.2d  193  (Wells,  his  lawyer  Donovan,  and 
Patrone  agreed  that  Patrone  would  represent  himself  to  be  Wells 
and  would  serve  Wells'  sentence  on  a  liquor  smuggling  charge. 
Patrone  and  Donovan  appeared  in  court  and  Patrone,  for  Wells, 
was  sentenced) . 
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The  Farrar  Case  was  affirmed  in  Farrar  v.  United  States, 

1930,  281  U.S.  624,  50  S.Ct.  425,  74  L.Ed.  1078,  68  A.L.K. 

892.  As  noted  in  Bratton  v.  United  States,  10  Cir.,  1934,  73 

F.2d795: 

"While  the  Supreme  Court  did  not  mention  this  stat- 
ute. Judge  Morton's  opinion  called  it  to  the  attention 
of  the  high  court,  and  if  that  court  had  believed  that 
failure  to  disclose,  without  more,  was  a  crime,  then  a 
reversal  must  have  followed." 

In  the  Bratton  Case,  the  defendants  apprehended  one 
Blackburn  who  illegally  had  possession  of  liquor.  They  re- 
leased him  and  agreed  not  to  report  his  crime  to  federal 
authorities  if  he  would  promise  to  pay  them  $300.  An  in- 
dictment was  returned  under  18  U.S.C.  1940  ed.,  §  251,  and 
the  defendants  were  found  guilty.  The  Court  of  Appeals 
reversed,  saying: 

"Section  146  [of  the  Criminal  Code,  18  U.S.C.  §  251] 
was  enacted  April  30,  1790  (1  Stat.  113,  §  6),  and  as 
far  as  the  researches  of  court  and  counsel  disclose, 
has  been  before  the  courts  but  twice  in  the  144  years 
of  its  life.  It  provides  that  there  must  be  both  a  con- 
cealment and  a  failure  to  disclose  in  order  to  constitute 
a  criminal  offense.  The  language  is  'conceals  and  does 
not  as  soon  as  may  be  disclose. '^'^  Some  meaning  must 
be  given  to  the  words  'conceal  and.'  If  it  should  be  held 
that  a  failure  to  disclose  is  in  itself  a  concealment, 
then  a  conviction  may  be  had  for  a  failure  to  disclose 
without  more,  and  the  words  'conceal  and'  are  thus 
effectively  excised  from  the  statute. 

"Following  settled  rules  of  construction,  we  must 
assume  that  Congress  intended  something  by  the  use 


(17)   The  relevant  part  of  present  law  reads:   "conceals  and 
does  not  as  soon  as  possible  make  known." 
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of  the  words  'conceal  and.'  If  any  meaning  is  to  be 
given  them,  an  indictment  must  allege  something  more 
than  mere  failure  to  disclose — some  affirmative  act 
of  concealment,  such  as  suppression  of  the  evidence, 
harboring  of  the  criminal,  intimidation  of  witnesses, 
or  other  positive  act  designed  to  conceal  from  the  au- 
thorities the  fact  that  a  crime  had  been  committed." 

In  Neal  v.  United  States,  8  Cir.,  1939,  102  F.2d  643,  the 
court  had  these  facts  before  it:  John  Neal,  defendant's 
brother,  stole  more  than  $100,000  from  a  national  bank 
over  a  period  of  years.  John  invested  sums  of  money  in  the 
defendant's  business,  the  sums  being  greatly  in  excess  of 
his  income.  John  then  disappeared.  The  defendant  aided 
in  concealing  him,  "threw  dust"  in  the  eyes  of  the  federal 
authorities,  had  books  of  account  altered  so  that  they 
would  not  show  John's  investments,  and  hid  from  the  offi.- 
cers  some  $6,000  of  John's  money.  The  court  held  that  this 
was  not  sufficient  upon  which  to  base  a  conviction  on  the 
misprision  of  felony  statute.^^ 

Decisions  from  the  state  courts  are  riot  helpful.  The 
offense  is  now  practically  obsolete.  1  Burdick,  Law  of 
Crimes  (1946),  444,  Sec.  296;  1  Wliarton's  Criminal  Law 
(12th  ed.)  376,  Sec.  289;  Peop/e  v.  Lefhovitz,  1940,  294  Mich. 
263,  293  N.'\V.  642;  25  Marquette  Law  Review  (1941),  99; 
and  7  University  of  Pittsburgh  Law  Revieiv  (1941),  246 
(where  State  authorities  are  collected).  The  federal  defini- 
tion of  the  crime  is  a  departure  from  the  common  law.  32 
Virginia  Laiv  Revieiv  (1945),  170;  54  Harvard  Law  Review 
(1941),  506.  Consequently  the  decisions  under  the  common 
law  are  not  in  point. 

(18)   Woodrough,  J.  dissented  on  other  grounds. 
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It  must  be  concluded  that  there  was  no  evidence  upon 
which  the  jury  could  find  the  appellant  guilty  of  misprision 
of  felony. 

CONCLUSION 

It  is  respectfully  submitted  that  in  view  of  the  fore- 
going this  court  should  reverse  the  judgment  of  the  Dis- 
trict Court. 

Shitte  &  Elsing 
W.  T.  Elsing 

505  Title  &  Trust  Bldg., 
Phoenix,  Arizona. 
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No.  13004 

IN  THE 

OInurt  of  App^ala 

3?0r  tljp  JJintlj  ffiirruU 


RAOUL  A.  COSENZA, 

Appellant, 
vs. 
UNITED  STATES  OF  AMERICA, 

Appellee. 

JURISDICTIONAL  MATTERS 

Appellant  in  his  brief  has  correctly  stated  the  juris- 
dictional matters  and  Appellee  agrees  that  the  District 
Court  has  jurisdiction  under  Title  18,  U.S.C.,  Section 
3231  and  that  this  court  has  jurisdiction  under  Title 
28,  U.S.C,  Section  1291. 

STATEMENT  OF  FACTS 

Appellant  was  indicted  on  two  counts.  The  first  count 
charged  that  in  Phoenix,  Arizona,  he  unlawfully  re- 
ceived from  one  George  Henry  Booth  certain  jewelry 
of  an  approximate  value  of  TWENTY  FIVE  THOU- 
SAND dollars  ($25,000.00),  which  had  been  stolen  in 
Oklahoma  City,  Oklahoma,  knowing  that  said  jewelry 
had  been  stolen  as  aforesaid,  and  was  then  and  there 
in  'interstate  commerce,"  in  violation  of  Title  18, 
U.S.C,  Section  2315.  (T.R.  3). 


The  second,  count  charged  that  he  knew  that  the  said 
Booth  had  transported  in  interstate  commerce  the 
stolen  jewelry  with  actual  knowledge  of  the  commis- 
sion of  said  felony  and  further  charged  that  the  Appel- 
lant did,  on  or  about  the  first  day  of  December,  1949, 
in  the  State  and  District  of  Arizona,  unlawfully  and 
feloniously  conceal  the  commission  of  said  federal 
offense  and  did  not,  as  soon  thereafter  as  possible  in 
said  State  and  District,  make  known  the  same  to  a 
judge  or  other  person  in  the  civil  or  military  authority 
in  the  United  States  of  America,  in  violation  of  Title 
18,  U.S.C.,  Section  4.  (T.R.  3  &  4). 

Appellant  was  tried  before  a  jury  and  at  the  close 
of  the  evidence  moved  for  a  judgment  of  acquittal  on 
the  grounds  that  the  evidence  was  insufficient  to  justify 
a  verdict  of  guilty  on  either  count.  (T.R.  195).  The 
motion  was  denied.  (T.R.  195).  The  case  was  given 
to  the  jury  and  returned  a  verdict  of  guilty.  (T.R.  11). 

The  government's  case  rested  on  the  testimony  of 
witnesses,  George  Henry  Booth,  Fred  Nichols  and  Vin- 
cent E.  Cook.  Booth,  who  had  done  quite  well  as  a 
burglar  (T.R.  76),  met  the  Appellant  sometime  in 
1947  or  early  in  1948  (T.R.  30),  and  saw  him  off  and 
on  until  the  latter  part  of  August,  1949,  and  that  dur- 
ing that  period  of  time.  Booth  was  associated  with  the 
Appellant  in  selling  liquor  licenses  (T.R.  31).  Booth 
testified  that  in  August  or  September  (T.R.  32)  he 
told  Appellant  he  was  planning  on  going  to  the  East 
in  order  to  see  if  he  could  pick  up  some  jewelry,  bur- 
glarize some  places  and  get  some  jewelry,  and  asked 
the  Appellant  if  he  thought  he  might  be  able  to  get  rid 
of  it  and  he  said  that  he  could,  "  If  I  could  get  anything 
worth  while. ' '  And  he  further  testified  that  in  the  same 
conversation  (T.R.  34),  that  he  told  the  Appellant  that 


he  was  planning  on  going  to  the  East  to  see  if  he  could 
get  some  jewelry,  and  if  the  Appellant  could  handle 
it,  just  like  the  Appellant  always  told  me;  and  the 
Appellant  said,  ''Any  time  you  get  anything,  I  can 
help  you  get  rid  of  it,  I  can  help  you  merchandise  it." 

In  September,  Booth  went  to  Oklahoma  City,  stole 
some  jewelry,  (T.R.  36),  returned  to  Phoenix  in  Octo- 
ber and  told  the  Appellant  that  he  had  fifty  or  sixty 
thousand  dollars  worth  of  jewelry.  (T.R.  41).  Appel- 
lant replied,  ''I  have  some  men  in  mind,  some  parties 
in  mind,  and  if  you  want  to  sell  it, ' '  he  says,  ' '  we  could 
make  a  deal  on  it."  (T.R.  41).  At  that  time  Appellant 
asked  Booth  what  his  commission  would  be.  Booth 
further  testified  that  the  Appellant  told  him  that  he 
had  made  arrangements  to  show  the  jewelry  to  a  fellow 
by  the  name  of  Skipper,  and  Appellant  wanted  to  know 
when  Booth  could  get  the  jewelry  and  they  made  ar- 
rangements as  to  where  to  meet  so  that  the  Appellant 
could  see  the  jewelry,  (T.R.  42),  and  that  the  Appel- 
lant did  meet  him  at  the  designated  ^lace  and  looked 
over  all  the  jewelry  and  picked  out  certain  pieces  which 
he  wanted  to  show.  Booth  further  testified  that  after 
he  left  Oklahoma  he  was  coming  back  to  see  Cosenza 
to  see  if  they  could  merchandise  it.  (T.R.  39).  That 
on  or  about  December  1,  Booth  met  Appellant  and  the 
two  went  to  Skipper's  Bar  in  Phoenix  to  show  the 
jewelry  to  Mr.  Hooper.  The  jewelry  was  carried  by 
Appellant  because  Booth  did  not  want  anything  to  do 
with  the  stuff.  (T.R.  42).  At  Skipper's  the  Appellant, 
leaving  Booth  in  the  barroom,  went  to  Hooper's  office 
in  the  rear,  displayed  the  jewelry  to  Hooper  and  then 
called  Booth  in.  There  was  no  deal.  (T.R.  43-46).  Ap- 
pellant put  the  jewelry  in  his  pocket  and  he  and  Booth 
went  to  the  Appellant's  car  which  was  in  a  parking  lot, 
and  Appellant  drove  back  to  where  Booth's  car  was 


parked  in  the  vicinity  of  17th  and  that  during  the  ride 
from  Skipper's  to  where  Booth's  car  was,  Appellant 
had  the  jewelry  in  his  pocket  and  he  gave  it  back  to 
Booth  when  Booth  left  Appellant's  car  to  get  into  his 
own  car.  Booth  further  testified  (T.R.  49)  that  shortly 
after  the  first  visit  with  Appellant,  he  took  Booth  out 
to  South  Central  and  mentioned  some  fellow's  name 
that  was  talking  to  the  Appellant  about  the  jewelry; 
and  he  took  Booth  out  to  talk  to  the  fellow  and  the 
fellow  wasn't  interested  and  Appellant  mentioned  he 
had  some  more  in  mind,  and  that  Booth  wouldn't  let 
him  have  the  jewelry  for  Appellant  wanted  to  take  it 
to  be  used  as  a  sample  and  Booth  did  not  care  for  that. 
(T.R.  49).  That  Booth  took  the  said  jewelry  along  with 
other  jewelry  that  he  had  obtained  from  Oklahoma 
City,  through  Arizona,  California  and  Nevada,  (T.R. 
51),  and  filially  buried  it  near  Reno,  Nevada.  (T.R.  50). 
Booth  was  apprehended  in  Reno  and  pleaded  guilty  to 
interstate  transportation  of  stolen  property.  (T.R.  52). 

Witness  Fred  Nichols,  the  police  officer  of  the  City 
of  Phoenix,  Arizona,  testified  (T.R.  90-91)  that  he 
asked  Appellant  if  he  knew^  George  Booth,  and  the  Ap- 
pellant said  he  did  not  know  Booth,  but  when  pre- 
sented with  a  picture  of  Booth,  Appellant  then  ad- 
mitted he  did  know^  Booth;  and  Appellant  admitted 
being  in  company  with  Booth  at  the  time  the  jewelry 
was  taken  to  Skipper's  Bar  and  that  they  had 
taken  the  jewelry  there,  but  that  Appellant  did  not 
know  it  was  stolen  nor  had  any  idea  it  was  ''hot." 
(Italics  ours.) 

Witness  Vincent  E.  Cook,  the  bartender  at  Skipper's 
Bar  testified  (T.R.  97-98)  that  about  the  first  of  De- 
cember, 1949,  he  first  saw  Booth  in  the  cocktail  lounge 
alone  and  that  he  saw  Appellant  walk  through  the  place 


and  into  the  office,  which  is  in  the  rear  of  the  bar  and 
at  that  time  Booth  was  still  in  a  booth  in  the  cocktail 
lounge.  (T.R.  98).  He  further  testified,  on  cross-exami- 
nation (T.R.  104)  that  Appellant  went  into  the  office 
first.  Appellant  categorically  denied  the  testimony  of 
witnesses  George  Henry  Booth  and  Fred  Nichols  (T.R. 
117-122,  127,  136  and  137),  with  the  exception  that  he 
did  see  the  jewelry  in  Skipper's  office,  (T.R.  128  and 
136). 

ISSUES  INVOLVED 

The  issues  involved  on  this  appeal  relating  to  the 
first  count  of  the  indictment  are : 

1.  Is  the  evidence  sufficient  to  sustain  the  verdict 
and  judgment? 

This  issue  is  based  upon  a  motion  for  judgment  of 
acquittal  made  by  Appellant  at  the  close  of  the  evidence. 
(T.R.  195). 

2.  The  lower  court,  in  charging  the  jury,  failed  to 
give  an  instruction  on  the  most  essential  ele- 
ment constituting  a  crime  for  which  Appellant 
was  fomid  guilty.  (T.R.  198). 

3.  The  third  issue  involved  relates  to  the  second 
comit  of  the  indictment  and  is  based  upon  a 
motion  for  a  judgment  of  acquittal,  (T.R. 
195),  due  to  the  fact  that  the  evidence  was  not 
sufficient  to  sustain  the  verdict  and  judgment. 

SPECIFICATIONS  OF  ERROR 

Appellant  has  set  forth  the  following  specifications 
of  error  in  his  brief.  (App.  B.  5  and  6.) 

1.  The  District  Court  erred  in  refusing  to  grant 
Appellant's  motion  for  a  judgment  of  acquittal 
on  Count  I  of  the  indictment ;  for  the  evidence 
was  insufficient  to  sustain  the  conviction. 


2.  The  District  Court  erred  in  failing  to  instruct 
the  jury  that  "before  a  person  may  be  con- 
victed of  the  crime  of  receiving  and  concealing 
stolen  property,  it  must  be  established  beyond  a 
reasonable  doubt  that  such  property  is  received 
or  concealed  when  moving  as,  or  which  is  a  part 
of,  or  which  constitutes  interstate  commerce." 
Though  no  request  for  such  instruction  was 
made,  by  Appellant,  failure  to  give  such  in- 
struction constitutes  such  a  fimdamental  and 
prejudicial  error  that  this  court  will  take 
judicial  notice  of  it. 

3.  The  District  Court  erred  in  refusing  to  grant 
Appellant's  motion  for  judgment  of  acquittal 
on  Count  II  of  the  indictment ;  for  the  evidence 
was  insufficient  to  sustain  the  verdict. 

SUMMARY  OF  ARGUMENT 

In  answering  Appellant's  arguments,  we  will  discuss 
the  points  raised  in  the  order  in  which  they  are  pre- 
sented in  Appellant's  brief. 

SPECIFICATION  OF  ERROR  NO.  I. 

(App.  B.  5  to  10) 

This  specification  of  error  has  to  do  with  the  suf- 
ficiency of  the  evidence  to  sustain  the  conviction  of  Ap- 
pellant on  Count  I  of  the  indictment  in  that  there  was 
no  evidence  to  show  that  the  goods  were  a  part  of  inter- 
state commerce  when  received  by  Appellant. 

Appellant  in  his  brief,  pages  6  and  7,  asks  the  ques- 
tion —  when  the  Appellant  received  the  articles  of 
jewelry  were  they  moving  as,  a  part  of,  or  did  they 
constitute  interstate  commerce?  And  then  answers  his 
own  question  by  stating  that  there  is  no  evidence  upon 
which  the  jury  could  answer  the  question  in  the  affir- 
mative. Appellee  believes  that  Appellant  has  over- 


looked  some  salient  facts  that  are  most  persuasive  in 
favor  of  Appellee 's  position  that  the  evidence  was  suf- 
ficient to  show  the  jewelry  constituted  interstate  com- 
merce at  the  time  Apj^ellant  took  possession  of  it  from 
Booth,  (T.R.  42-43),  and  carried  it  to  Skipper's  Bar 
and  there  with  Booth  displayed  it  to  Robert  S.  Hooper 
(T.R.  46),  and  thereafter  Appellant  carried  the  jewelry 
out  of  Skipper's  Bar  (T.R.  47)  and  subsequently  re- 
turned it  to  Booth  when  they  reached  17th,  the  place 
where  Booth's  car  was  parked.  (T.R.  48). 

There  can  be  no  doubt  that  Booth  obtained  the 
jewelry  by  means  of  burglaries  in  Oklahoma  and  trans- 
ported it  in  interstate  commerce  from  there  to  Phoe- 
nix, Arizona,  with  the  specific  intent  of  delivering  it  to 
Appellant  for  merchandising,  (T.R.  39),  and  therefore 
the  jewelry  constituted  interstate  commerce  up  until 
on  or  about  the  first  day  of  December,  1949,  when  it 
was  delivered  to  Appellant  at  which  time  he  took  it  to 
Skipper's  Bar  in  Phoenix,  Arizona;  then  and  only  then 
can  it  be  maintained  that  the  jewelry  ceased  to  con- 
stitute interstate  conmierce. 

Appellee  believes  that  the  following  cases  sustain 
the  position  of  the  government  on  this  point : 

McNalley  v.  Hill— 69  Fed.  2nd  38  (3rd  Cir.) 

This  case  sustains  the  position  of  Appellee  for  it 
holds  that  where  a  sale  of  a  stolen  automobile  is  the 
last  step  of  interstate  transportation  in  furtherance 
of  a  scheme  unlawfully  to  dispose  thereof,  the  sale  par- 
takes of  ''interstate  commerce"  character,  giving  fed- 
eral courts  jurisdiction  to  try  the  offense  though  vehicle 
has  come  to  rest  before  sale.  This  case  arose  under  Sec- 
tion 4  of  Title  18,  U.S.C,  Section  408,  now  18  U.S.C.A., 
Section  2313.  The  reasoning  upon  which  the  court  bases 
its  decision  is  fomid  under  syllabus  2,  page  40  of  the 
opinion  and  we  quote : 
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'^Looking  at  the  subject  matter  of  the  statute, 
it  is  certain  there  comes  a  time  in  the  transporta- 
tion of  a  stolen  motor  vehicle  from  one  state  to 
another  when,  reaching  its  journey's  end,  the 
motor  vehicle  stops  and  transportation  ceases.  If, 
at  that  moment,  it  loses  its  quality  of  "moving  as" 
or  "which  is  a  part  of"  or  "which  constitutes" 
interstate  commerce,  then  always  would  it  be  im- 
possible to  enforce  the  4th  Section  of  the  statute 
against  the  concealment  or  sale  of  a  car  so  describ- 
ed. Plainly  the  statute  contemplates  a  situation 
where  the  sale  is  an  incident  to  something  that 
has  gone  before,  the  "final  step"  of  several  that 
have  preceded  it,  such  as  theft  and  transportation, 
and  when  the  sale  is  so  tied  up  with  the  interstate 
transportation  in  furtherance  of  the  scheme  unlaw- 
fully to  dispose  of  the  stolen  vehicle  and  con- 
stitutes the  last  step  thereof,  the  characteristic  of 
interstate  commerce  is  preserved  and  the  federal 
jurisdiction  for  trying  the  offense  of  sale  is  main- 
tained. Section  4. 

' '  This  must  be  true,  for  the  Congress  meant  some- 
thing by  prescribing  as  an  offense  the  sale  of  a 
stolen  motor  vehicle  which  is  impressed  with  the 
characteristic  of  interstate  commerce.  Manifestly 
it  did  not,  by  the  4th  Section  of  the  Act  dealing 
with  sale  of  an  unlawfully  transported  motor 
vehicle,  intend  the  absurd  thing  of  denouncing  a 
sale  only  when  the  wheels  of  the  vehicle  are  turn- 
ing in  interstate  transportation.  Forbiding  the  sale 
of  a  stolen  vehicle  only  when  actually  in  transit  or 
in  motion  or  in  flight  is  not  sense.  The  Congress 
intended  a  sale  of  a  stolen  motor  vehicle  which, 
having  been  unlawfully  moved  in  interstate  com- 
merce and  coming  to  rest,  continues  so  closely  re- 
lated to  that  commerce  as  to  remain  "a  part  of"  it. 
When  an  indictment  and  the  proofs  show  such  to 
be  the  fact,  the  statute  gives  jurisdiction  to  a  fed- 
eral District  Court  to  try  the  case  and  pmiish  the 
offender,  not  exclusively  in  the  jurisdiction  where 
the  transaction  was  completed  by  sale,  or  in  the 
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jurisdiction  in  which  it  had  its  inception  by  theft, 
but '  in  any  district  in  or  through  which  such  motor 
vehicle  has  been  transported.'  " 

The  facts  of  the  instant  case  clearly  fall  within  the 
purview^  of  McNally  v.  Hill,  supra,  for  the  delivery  of 
the  jewelry  by  Booth  to  Cosenza  for  merchandising  was 
a  part  of  the  scheme  from  the  inception  and  was  the 
final  step  of  the  several  elements  of  the  crime  that  pre- 
ceded the  turning  over  of  the  jewelry  to  Cosenza  in 
Phoenix,  Arizona,  for  disposal.  The  Appellant  cites  in 
his  brief,  pages  8  and  9,  Davidson  v.  United  States,  61 
Fed.  2nd  250,  w^hich  considers  the  situation  wherein  a 
car  was  stolen  in  Oklahoma  and  driven  to  Kansas  City, 
Missouri,  and  stored  for  a  few  days,  and  then  delivered 
to  the  defendants  Brommel  and  Davidson.  They  were 
charged  with  and  convicted  of  illegally  receiving  the 
car  under  Title  18,  U.S.C.,  Section  2313,  which  reads 
as  follows: 

"Whoever  receives,  conceals,  stores,  barters,  sells, 
or  disposes  of  any  motor  vehicle  or  aircraft,  mov- 
ing as,  or  w^hich  is  a  part  of,  or  which  constitutes 
interstate  or  foreign  commerce,  knowing  the  same 
to  have  been  stolen,  shall  be  *  *  *  "  pmiished. 

From  the  reading  of  the  last  mentioned  statute  it  is 
obvious  that  it  is  similar  to  said  Title  18,  U.S.C.,  2315, 
under  which  the  Appellant  was  prosecuted  and  con- 
victed. 

The  Court  of  Appeals  in  reversing  the  case  held,  on 
page  255  of  its  opinion,  that  because  the  government 
failed  to  produce  evidence  indicating  that  the  destina- 
tion was  Brommel  and  Davidson,  and  that  the  inter- 
state character  ceased  when  it  was  stored,  we  can  then 
logically  infer  from  the  opinion  that  had  the  evidence 
pointed  to  the  fact,  that  had  the  car  been  stolen  and 
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transported  in  interstate  commerce  with  its  destination 
Brommel  and  Davidson,  the  judgment  would  have 
been  affirmed. 

In  reading  the  Davidson  case,  supra,  in  the  light  of 
the  facts  in  this  appeal  it  is  obvious  that  the  testimony 
of  the  government  was  simple  upon  which  the  jury 
could  answer  the  question  under  consideration  in  the 
affirmative  as  it  did. 

It  is  the  position  of  Appellee  that  temporary  inter- 
ruption does  not  take  a  shipment  out  of  interstate  com- 
merce, and  in  support  thereof,  Appellee  cites  the  case  of 

United  States  v.  Gollin,  166  Fed.  2nd  123 

at  page  125  thereof,  where  the  court  cites  Hughes  Bros. 
V.  Minnesota,  272  U.S.  469,  at  page  476,  and  quotes  from 
that  opinion  as  follows: 

^'The  mere  power  of  the  owner  to  divert  the  ship- 
ment already  started  does  not  take  it  out  of  inter- 
state commerce  if  the  other  facts  show  that  the 
journey  has  already  begmi  in  good  faith  and  tem- 
porary interruption  of  the  passage  is  reasonable 
and  in  furtherance  of  the  intended  transportation 

*  *  *.  And  the  temporary  stoppage  of  commerce  on 
its  way  to  the  ultimate  customer  does  not  destroy 
the  interstate  commerce  movement." 
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Other  cases  so  holding  are : 

United  States  v.  General  Motors,  121  Fed.  2nd 
376  at  401.  (7th  Cir.) 

Local  167  V.  United  States,  291  U.  S.  293  at  297 

Appellant  in  his  argument  on  this  point  cites  the 
case  of 

Mc Adams  v.  United  States,  (8th  Cir.)   1934,  74 
Fed.  2nd  37 
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but  Appellee  does  not  see  that  it  is  applicable  for  the 
reason  that  it  is  based  upon  the  refusal  of  the  court 
to  give  an  instruction  requested  by  Appellant  in  that 
case,  and  for  that  reason  it  is  not  in  point  in  any  issue 
under  Appellant's  Argument  No.  I. 

Appellant  also  cites  in  his  brief,  page  9,  the  cases 
of 

Hill  V.  Sanford,  (5th  Cir.)  131  Fed.  2nd  417 
United  States  v.  Gardner  (7th  Cir.)  171  Fed.  2nd, 
753 

Cox  V.  United  States,  (8th  Cir.)  96  Fed.  2nd,  41. 

The  case  of  Hill  v.  Sanford  is  not  in  point  for  it  was 
presented  upon  a  collateral  attack  on  the  sentences 
by  habeas  corpus  and  decides  no  issue  appertaining  to 
Appellant's  Argument  No.  I. 

A  reading  of  the  case  United  States  v.  Gardner  will 
show  the  appellate  court  was  correct  in  reversing  the 
judgment  of  a  lower  court  for  it  is  obvious  there  was 
not  sufficient  evidence  upon  which  the  defendant  could 
be  connected  with  the  crime  and  serves  no  useful  pur- 
pose in  determining  any  issue  on  this  issue. 

The  case  of  Cox  v.  United  States  is  of  no  help  for 
the  evidence  failed  to  show  that  the  car  in  question 
was  stolen,  and  the  court  rightfully  set  aside  the  judg- 
ment of  the  lower  court. 

Certainly  there  can  be  no  question  in  the  instant  case 
that  the  jewelry  was  stolen  in  Oklahoma  and  trans- 
ported to  Phoenix,  Arizona,  for  the  specific  purpose 
of  delivery  to  the  Appellant.  Appellant  contends  (T.R. 
156)  that  at  no  time  did  he  ever  engage  in  any  law 
violation  with  Booth.  However,  Appellee  contends  that 
the  relationship  existing  between  Booth  and  Appel- 
lant in  the  sale  of  liquor  licenses  (T.R.  31  and  T.R. 
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118),  and  in  the  disposal  of  zircons  precludes  ignorance 
of  each  other's  resources  and  compels  a  finding  of 
guilty  knowledge  on  the  part  of  the  Appellant  with 
respect  to  the  jewelry  in  question. 

Appellee  believes  that  the  testimony  is  ample  to  sus- 
tain the  allegations  of  its  first  count  of  the  indictment 
and  that  the  court  did  not  err  in  denying  Appellant's 
motion  for  a  judgment  of  acquittal  on  Count  I  of  the 
indictment. 

SPECIFICATION  OF  ERROR  NO.  II 

(App.  B.  5,  10  to  16.) 

This  specification  of  error  rests  upon  the  theory  that 
the  district  court  erred  in  failing  to  instruct  the  jury 
that 

*' Before  a  person  may  be  convicted  of  the  crime 
of  receiving  or  concealing  stolen  property,  it  must 
be  established  beyond  a  reasonable  doubt  that  such 
property  is  received  or  concealed  when  moving  as, 
or  which  is  a  part  of,  or  which  constitutes  inter- 
state commerce." 

And  though  no  request  for  such  an  instruction  was 
made,  failure  to  give  such  an  instruction  constitutes 
such  a  fundamentally  judicial  error  that  this  Court 
will  take  notice  of  it. 

Under  this  specification  of  error  Appellant  has  very 
carefully  and  properly  set  forth  most  of  the  instruc- 
tions of  the  court  appertaining  to  the  first  count  of 
the  indictment.  In  order  to  shorten  Appellee 's  brief  we 
will  refer  to  the  instructions  as  set  forth  in  Appellant's 
brief  on  pages  10  and  11  thereof. 

However,  Appellee  believes  that  the  Court 's  attention 
should  be  called  to  a  part  of  the  trial  court's  instruc- 
tions found  on  page  200  of  the  Transcript  of  Record, 
and  we  quote, 
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if 


'Now,  by  the  finding  of  an  indictment  no  pre- 
sumption whatsoever  arises  to  indicate  that  a  de- 
fendant is  guilty,  or  that  he  has  had  any  connection 
with,  or  responsibility  for,  the  act  charged  against 
him.  A  defendant  is  presmned  to  be  innocent  at  all 
stages  of  the  proceeding  until  all  the  evidence 
introduced  on  behalf  of  the  government  shows  him 
to  be  guilty  beyond  a  reasonable  doubt,  and  this 
rule  applies  to  every  material  element  of  the  of- 
fense charged  *  *  *." 

In  reading  the  court's  instructions  it  will  be  found 
that  the  court  instructed  in  the  language  of  the  statute, 
in  fact,  read  the  statute  verbatim,  as  well  as  Count  I 
of  the  indictment,  and  also  read  to  the  jury  the  statu- 
tory definition  of  'interstate  commerce,"  and  then 
further  instructed  (T.R.  200)  as  follows,  and  we  quote, 
''A  defendant  is  presumed  to  be  innocent  at  all 
stages  of  the  proceedings  until  the  evidence  intro- 
duced on  behalf  of  the  government  shoivs  him,  to 
he  guilty  beyond  a  reasonable  doubt,  and  this  rule 
applies  to  every  material  element  of  the  offense 
charged.'^  (Italics  ours.) 

How  much  more  is  required,  especially  when  Ap- 
pellant did  not  request  that  such  an  instruction  be 
given?  Must  we  assume  that  the  jury  collectively  were 
of  such  mentality  that  they  were  unable  to  understand 
what  the  court  meant  by  his  instructions,  considering 
that  the  court  read  Count  I  of  the  indictment  which 
contained  the  material  element  of  the  offense,  that  the 
defendent  then  and  there  knew  the  said,  jewelry  had 
been  stolen  and  tvas  then  and  there  in  interstate  com- 
merce f  (Italics  ours.) 

It  was  not  difficult  from  the  evidence,  and  the  in- 
structions of  the  court,  for  the  jury  to  find  that  the 
burglar.  Booth,  intended  to  carry  the  stolen  jewelry 
from  one  state  to  another  in  order  to  dispose  of  it  and 
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therefore  the  jewelry  was  a  part  of  interstate  commerce 
mitil  it  was  so  carefully  laid  to  rest  some  fourteen  miles 
East  of  Reno,  Nevada,  where  it  remained  until  it  was 
"dug  up"  on  May  26, 1950.  (T.R.  87). 

It  is  hard  to  conceive  how,  had  the  court  given  the 
instruction  Appellant  contends  he  should  have  given, 
the  jury  would  have  arrived  upon  a  different  verdict 
from  the  one  they  returned. 

It  is  axiomatic  that  the  element  of  whether  or  not 
the  jewelry  was  in  interstate  commerce  at  the  time 
Appellant  received  same  from  Booth  is  a  fact  that  had 
to  be  presented  to  the  jury  for  its  determination,  and 
this  question  was  submitted  to  the  jury  under  instruc- 
tions in  the  language  of  the  appropriate  statutes  and 
the  wording  of  the  indictment  with  no  request  for  a 
more  specific  instruction  and  therefore  Appellant  has 
no  right  to  complain  in  the  Appellate  court. 

Appellee  believes  that  the  case  of 

Baugh  v.  Uiiited  States,  27  Fed.  2nd  257  (9th  Cir.) 
is  in  point.  This  case  holds,  mider  syllabus  6,  that  in  a 
prosecution  for  receiving  and  concealing  a  stolen  auto- 
mobile transported  in  interstate  commerce,  and  for  a 
conspiracy  to  commit  such  crimes,  the  question  of  when 
the  car  ceased  to  be  in  interstate  commerce  was  held 
for  the  jury.  And  we  quote  from  the  opinion  on  page 
261  as  follows: 

"It  is  also  assigned  as  error  that  the  court  failed 
to  instruct  the  jury  that,  to  constitute  the  offense 
defined  by  Section  4  of  the  Vehicle  Theft  Act,  Ap- 
pellant must  have  had  knowledge,  at  the  time  he 
received  the  car,  that  it  had  ])een  stolen;  for,  as 
argued,  the  vehicle  then  ceased  to  be  in  interstate 
commerce.  The  court  did  repeatedly  instruct  sub- 
stantially in  the  language  of  the  statute,  and  upon 
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the  record  we  do  not  deem  it  necessary  to  deter- 
mine to  what  extent  a  proper  request  would  have 
imposed  the  duty  of  amplification.  The  question 
when  a  stolen  vehicle  which  has  been  transported 
in  violation  of  Section  3  of  the  act  ceases  to  be  the 
subject  of  criminal  concealment,  as  defined  in  Sec- 
tion 4,  is  not  free  from  difficulty  *  *  *j  and  because 
of  the  difficulty  of  formulating  a  general  rule  the 
attempt  should  await  the  necessity. 

The  evidence  tending  to  show  that  the  car  was  in 
interstate  commerce  up  to  the  time  Appellant  re- 
ceived and  stored  it,  and  that  he  then  had  knowd- 
edge  of  its  having  been  stolen,  was  sufficient  to  re- 
quire those  issues  to  be  submitted  to  the  jury.  In 
defendant's  requests  for  instructions  upon  the 
point  the  court  was  asked  to  declare  peremptorily 
that  when  Appellant  received  the  car  it  ceased  to  be 
in  interstate  coimnerce.  But  mider  the  circum- 
stances in  evidence  that  was  clearly  a  question  of 
fact  for  the  jury.  With  some  plausibility  it  could 
be  argued  that,  if  Appellant  bought  the  car  out- 
right for  his  own  use  and  had  thereupon  put  it  into 
service,  the  transaction  w^ould  have  ojoerated  to 
terminate  the  interstate  character ;  but  on  the  wit- 
ness stand  he  stoutly  denied  that  he  bought  the 
car  at  all,  asserting  that  he  took  it  only  as  secur- 
ity for  a  loan  for  $400.00,  and  that  it  was  subject 
to  redemption  by  Miller;  and  in  fact  he  never  put 
it  into  use." 

It  must  be  remembered  that  the  Appellant,  Cosenza, 
in  this  case  took  the  stand  and  denied  that  he  had  ever 
had  anything  to  do  with  the  jewelry  other  than  what 
happened  at  the  Skipper's  Bar.  The  Baugh  case,  supra, 
is  cited  with  approval  in  the  opinion  of 

Parsons  v.  United  States,  188  Fed.  2nd  878. 
The  Parsons  case  refused  to  follow  the  reasoning  of 
Davidson  v.  United  States,  supra,  and  on  page  879  of 
the  opinion  states  as  follows,  and  we  quote, 
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''Whatever  may  have  been  the  state  of  earlier 
views,  and  at  some  times  and  places  they  tended 
to  be  consonant  with  appellant 's  technical  view^s,  it 
is  a  long  time  now  since  weighty  matters  of  this 
kind  as  to  law  observance  and  law  enforcement 
have  been  dealt  w4th,  as  contended  for  here,  as 
matters  of  hair  splitting  and  tithhig,  mint,  anise 
and  cummin." 

Appellant  on  page  14,  paragraph  2  of  his  Specifica- 
tion of  Error  No.  2  relies  upon  Rule  52(b)  of  the 
Rules  of  Criminal  Procedure  which  reads, 

"Plain  errors  or  defects  affecting  substantial 
rights  may  be  noticed  although  they  were  not 
brought  to  the  attention  of  the  court." 

Appellee  has  no  fault  to  find  with  the  rule  that  where 
life  or  liberty  is  involved,  and  Appellate  courts  may 
notice  a  serious  error  which  is  plainly  prejudicial  even 
though  it  was  not  called  to  the  attention  of  the  trial 
court.  (Italics  ours.) 

The  government  does  not  believe  that  the  case  now 
before  the  Court  falls  within  the  category  of  the  cases 
cited  by  Appellant  under  this  point ;  for  to  say  that  the 
trial  court  committed  a  plain  error,  in  not  instructing 
the  jury  as  Appellant  claims  it  should  have,  would  be 
giving  credence  to  a  mere  afterthought  of  Appellant, 
especially  w^hen  there  was  no  request  for  any  such 
charge. 

In  fact,  the  position  of  Appellant  falls  within  the 
language  and  thought  of  Mr.  Justice  Frankfurter  in 
his  concurring  opinion  in  the  case  of 

Johnson  v.  United  States,  318  U.S.  189 
and  we  quote  from  the  pertinent  parts  thereof  com- 
mencing at  page  202  as  follows: 
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''In  reviewing  criminal  cases,  it  is  particularly 
important  for  Appellate  courts  to  re-live  the  whole 
trial  imaginatively  and  not  to  extract  from  epi- 
sodes in  isolation  abstract  questions  of  evidence 
and  procedure.  To  turn  a  criminal  appeal  into  a 
quest  for  error  no  more  promotes  the  ends  of  jus- 
tice than  to  acquiese  in  low  standards  of  criminal 
prosecution  *  *  *.  That  the  defendant's  senior 
counsel,  a  lawyer  of  long  experience  in  federal 
criminal  practice,  did  not  take  exception  to  the 
manner  in  which  Judge  Maris  tempered  concern 
for  the  proper  administration  of  justice  with 
solicitude  for  the  rights  of  the  defendant,  indicates 
not  ''waiver"  of  a  right  w^hich  had  been  denied 
but  recognition  that  the  action  of  the  trial  judge 
was  unexceptionable.  The  claim  that  the  trial  was 
conducted  improperly  is  obviously  an  after- 
thought. Only  after  conviction  and  in  an  effort  to 
upset  the  jury's  verdict  on  appeal  was  the  fair  con- 
duct of  the  trial  court  sought  to  be  distorted  into 
an  impropriety." 

Appellee  in  support  of  its  contention  that  the  Ap- 
pellant has  no  right  to  complain  in  the  Appellate  court 
cites  Rule  30,  Instructions,  Title  18  Federal  Rules  of 
Criminal  Procedure  at  page  309.  Rule  30,  Instruction, 

"At  the  close  of  the  evidence  or  at  such  earlier 
time  during  the  trial  as  the  court  reasonably 
directs,  any  party  may  file  written  requests  that 
the  court  instruct  the  jury  on  the  law  as  set  forth 
in  the  requests.  At  the  same  time  copies  of  such 
requests  shall  be  furnished  to  adverse  parties.  The 
court  shall  inform  counsel  of  its  proposed  action 
upon  the  requests  prior  to  their  arguments  to  the 
jury,  but  the  court  shall  instruct  the  jury  after  the 
arguments  are  completed.  No  party  may  assign  as 
error  any  portion  of  the  charge  or  omission  there- 
from unless  he  objects  thereto  before  the  jury  re- 
tires to  consider  its  verdict,  stating  distinctly  the 
matter  to  which  he  objects  and  the  grounds  of  his 
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objection.  Opportunity  shall  be  given  to  make  the 
objection  out  of  the  hearing  of  the  jury." 

Appellee  in  support  of  its  premise  on  this  matter 
cites  the  following  cases  which  hold  that  an  instruction 
must  be  excepted  to  before  the  case  is  submitted  to  the 
jury  in  order  to  be  available  on  appeal. 

Jackson   v.    United   States,    179    Fed.    2nd    842, 
(6th  Cir.) 

Ziegler  v.  United  States,  174  Fed.  2nd  439,  (9th 
Cir.) 

Block  V.  United  States,  261  Fed.  321  (5th  Cir.) 
ShocUey  v.  United  States,  166  Fed.  2nd  704  at  718, 
(9th  Cir.) 

Goldstein  v.  United  States,  73  Fed.  2nd  804,  (9th 
Cir.) 

Nemec  v.  United  States,  178  Fed.  2nd  656,  (9th 
Cir.) 

Fredrick  v.  United  States,  163  Fed.  2nd  536,  (9th 
Cir.) 

The  last  mentioned  case  on  page  549  of  the  opinion 
under  syllabus  18  states  that  it  has  long  been  the  settled 
rule  in  federal  courts  that  an  instruction  by  the  court 
must  be  excepted  to  before  the  case  is  submitted  to  the 
jury  in  order  to  be  availed  of  on  appeal;  and  further 
holds  that  this  is  no  merely  technical  requirement,  but 
is  founded  upon  reason,  justice  and  expediency,  and 
if  the  error  is  seasonably  called  to  the  court 's  attention, 
the  court  can  correct  it  forthwith  and  thus  obviate  the 
necessity  of  a  new  trial. 

Appellee  contends  that  there  was  no  plain  or  other 
error  committed  on  the  part  of  the  trial  court  under 
its  instructions  to  the  jury  on  Count  I  of  the  indict- 
ment. (Italics  ours.) 
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SPECIFICATION  OF  ERROR  NO.  III. 
(App.  B.  16  to  22) 

Appellant  maintains  under  this  specification  of  error 
that  the  court  erred  in  refusing  to  grant  Appellant's 
motion  for  judgment  of  acquittal  on  Count  II  of  the 
indictment;  for  the  evidence  was  insufficient  to  sus- 
tain the  verdict. 

Appellant  under  ''C"  and  ^'C-1"  contends  that  there 
was  no  evidence  to  prove  that  the  Appellant  knew  a 
federal  offense  had  been  committed  or  no  evidence  to 
show  that  accused  actively  concealed  the  crime. 

To  answer  these  arguments  it  would  be  necessary  to 
again  review  the  bulk  of  the  testimony,  but  Appellee, 
from  what  has  been  pointed  out  in  its  brief  on  Spe- 
cifications of  Error  Nos.  I  and  II,  deems  it  not  neces- 
sary, and  in  closing  on  these  two  points  claims  that  the 
evidence  is  ample  to  show  beyond  a  reasonable  doubt 
that  Appellant  not- only  knew  a  federal  crime  had  been 
committed  but  actually  encouraged  and  supported  the 
theft  of  the  jewelry  in  Oklahoma  and  its  transportation 
to  Phoenix,  Arizona,  for  disposal. 

The  Appellant  was  charged  in  Count  II  of  the  indict- 
ment of  violating  18  U.S.C.  4.  Count  II  of  the  indict- 
ment reads, 

' '  That  on  or  about  the  1st  day  of  October,  1949,  in 
the  State  and  District  of  Arizona,  one  Greorge 
Henry  Booth  actually  committed  a  crime  in  viola- 
tion of  Title  18,  U.S.C.  2314,  a  felony  cognizable  by 
a  court  of  the  United  States,  in  that  the  said  George 
Henry  Booth  did  on  or  about  the  said  1st  day  of 
October,  1949,  transport  and  cause  to  be  trans- 
ported in  interstate  commerce,  at  one  time,  certain 
theretofore  stolen  jewelry,  to-wit,  one  platinum 
bracelet  set  with  diamonds,  two  diamond  studded 
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watches  and  one  diamond-platinmii  pin,  all  being 
in  the  approximate  valne  of  $25,000.00,  from  Okla- 
homa City,  State  of  Oklahoma,  to  the  City  of 
Phoenix,  State  and  District  of  Arizona,  and  that 
the  said  George  Henry  Booth  then  knew  the  said 
jewelry  to  have  been  theretofore  stolen  as  afore- 
said ;  tiiat  Raoiil  A.  Cosenza,  defendant  herein,  hav- 
ing actual  knowledge  of  the  commission  of  said 
felony  as  above  set  forth,  did,  on  or  about  the  1st 
day  of  December,  1949,  in  the  State  and  District 
of  Arizona,  milawfuUy  and  feloniously  conceal  the 
conmiission  of  said  federal  offense  and  did  not,  as 
soon  thereafter  as  possible,  in  said  State  and  Dis- 
trict, make  known  the  same  to  a  judge  or  other 
person  in  civil  or  military  authority  under  the 
United  States  of  America." 

Title  18,  U.S.C.  4,  reads  as  follows: 

'' Whoever,  ha^dng  knowledge  of  the  actual  com- 
mission of  a  felony  cognizable  by  a  court  of  the 
United  States,  conceals  and  does  not  as  soon  as 
possible  make  knowTti  the  same  to  some  judge  or 
other  person  in  civil  or  military  authority  under 
the  United  States,  shall  be  fined  not  more  than 
$500.00  or  imprisoned  not  more  than  three  years, 
or  both." 

In  said  Count  II  the  Appellant  is  charged  with  hav- 
ing knowledge  of  a  violation  of  Title  18,  U.S.C.  Section 
2314,  which  reads  in  part  as  follows : 

''Whoever  transports  in  interstate  or  foreign  com- 
merce any  goods,  wares,  merchandise,  securities  or 
money  of  the  value  of  $5,000.00  or  more,  knowing 
the  same  to  have  been  stolen  *  *  *  shall  be  fined  not 
more  than  $10,000.00  or  imprisoned  not  more  than 
10  years,  or  both." 

Appellant  on  page  18  of  his  brief,  2,  states  that  an 
accused  cannot  be  f omid  guilty  of  misprision  of  felony 
unless  he  committed  positive  acts,  concealed  the  crime 
or  misleads  government  authorities.  Under  this  head- 
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ing  Appellant  claims  that  he  has  been  unable  to  find 
any  cases  in  which  the  conviction  for  the  violation  of 
18  U.S.C.  Par.  4,  as  a  substantive  offense,  has  ever  been 
upheld  by  an  Appellate  court.  He  further  maintains 
that  this  is  a  surprising  fact  situation  on  accomit  of  the 
long  period  of  time  that  the  statute  has  been  on  the 
books  in  its  present  form. 

The  reason  why  the  statute  has  not  been  more  fre- 
quently used  is  not  a  matter  for  this  court  and  we  can 
only  keep  in  mind  that  it  is  still  on  the  statute  books  and 
a  serious  federal  offense. 

Appellant  cites  the  case  of  the  United  States  v. 
Farrar,  38  Fed.  2nd  515,  in  support  of  his  position.  We 
have  no  quarrel  with  that  case  for  it  states  the  correct 
rule  and  we  do  not  disagree  with  the  court  wherein 
it  held  that  there  is  a  requirement  that  both  conceal- 
ment and  failure  to  disclose  are  necessary  elements  in 
the  proof  of  a  violation  of  misprision  of  felony.  In  the 
Farrar  case  the  defendant  did  nothing  to  conceal  the 
crime  or  take  any  part  in  the  concealment  of  the  crime. 
They  merely  kept  silent. 

Appellant  also  cites  the  case  of  Bratton  v.  United 
States,  73  Fed.  2nd  795.  The  basis  for  decision  in  this 
particular  case  was  that  there  was  no  effort  on  the  part 
of  the  defendant  to  conceal  the  crime.  They  merely  kept 
silent. 

Appellant  on  page  21  of  his  brief  cites  the  case  of 
Neal  V.  United  States,  102  Fed.  2nd  643,  and  therein 
states  that  the  following  facts  were  before  the  court : 
''John  Neal,  defendant's  brother,  stole  more  than 
$100,000.00  from  a  national  bank  over  a  period  of 
years.  John  invested  sums  of  money  in  the  de- 
fendant 's  business,  the  sums  being  greatly  in  excess 
of  his  income.^  John  then  disappeared.  The  de- 
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fendant  aided  in  concealing  him,  ''threw  dust"  into 
the  eyes  of  the  federal  authorities,  had  books  of 
accounts  altered  so  that  it  would  not  show  John's 
investments,  and  hid  from  the  officers  some 
$6,000.00  of  John's  money.  The  court  held  that 
this  was  not  sufficient  upon  which  to  base  a  con- 
viction on  the  misprision  of  felony  statute. ' ' 

The  court  did  have  those  facts  before  it,  but  in  read- 
ing the  opinion  of  the  court  in  the  Neal  case,  at  page 
645,  it  will  be  found  that  in  the  second  Count  of  the 
indictment  it  was  alleged  that  on  or  about  January  7, 
1938,  the  defendant  had  committed  the  crime  of  mis- 
prision of  felony  in  that  with  full  knowledge  of  the 
felony  committed  by  John  L.  Neal,  he  concealed  and 
failed  to  disclose  and  make  known  such  felony  as  soon 
as  might  be  to  some  of  the  judges  of  the  United  States 
District  Court  of  Minnesota,  or  to  the  Attorney  General 
of  the  United  States  or  to  the  United  States  Attorneys 
or  to  other  persons  in  civil  authority.  It  is  further 
charged  that  the  defendant  took  two  affirmative  steps 
to  conceal  the  crime  committed  by  his  brother  John; 
first,  he  concealed  $5,903.00  of  the  stolen  money  in  a 
golf  bag  at  his  living  quarters ;  and,  second,  he  altered 
and  expunged  from  the  accoimt  books  of  the  Neal 
Funeral  Home  operated  by  him,  entries  showing  the 
investment  therein  by  J  ohn  L.  Neal  of  the  stolen  monies. 
On  page  647  of  the  opinion  we  find  this  language : 

"The  proof  does  not  show  when  the  $5,903.00  was 
placed  in  the  old  iron  box  by  John.  John's  salary 
was  only  $140.00  a  month.  Over  a  period  of  seven 
years  he  stole  approximatelv  $118,000.00.  During 
1937  he  stole  $53,000.00  of  this  sum,  and  after  Au- 
gust 24th,  of  that  year  he  had  taken  approximately 
$18,000.00  of  the  amount.  The  money  stolen  prior 
to  August  24,  1937,  did  not  constitute  a  federal 
offense,  and  the  stealing  of  money  prior  to  that 
date,  is  not  charged  to  be  a  crime  in  the  indictment. 
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The  defendant's  testimony  is  that  when  he  opened 
the  iron  box  on  December  28, 1937,  the  paper  money 
contained  in  it  appeared  to  be  old  and  was  covered 
with  a  thick  layer  of  dust.  Early  in  January,  1938, 
the  money  was  turned  over  to  the  officers,  and  they 
do  not  deny  defendant's  testimony  in  reference  to 
its  condition.  The  money  consisted  of  813  one- 
dollar  bills  and  $5,090.00  of  five,  ten,  twenty  and 
fifty  dollar  bills." 

At  the  bottom  of  page  649  of  the  opinion  we  find  this 
language  and  we  quote, 

''We  next  consider  the  charge  in  the  indictment 
that  the  defendant  did  two  affirmative  acts  to 
''conceal"  the  crime  of  the  principal.  The  first  act 
charged  was  that  he  concealed  $5,903.00  in  a  golf 
bag,  "which  moneys  unlawfully  and  feloniously 
had  been  taken  and  carried  away  by  the  said  John 
L.  Neal,  with  intent  to  steal  the  same,  from  the  pos- 
session of"  the  bank;  and,  second,  that  he  know- 
ingly altered  and  expmiged  from  the  books  of 
account  of  the  Neal  Funeral  Home  entries  show- 
ing *  *  *"  John  L.  Neal's  investment  of  the  stolen 
moneys  in  that  business.  "There  are  only  two  en- 
tries in  the  books  showing  investments  of  John  L. 
Neal  in  the  fmieral  business  after  August  24,  1937. 
One  of  these  shows  that  on  October  15,  1937,  he 
"advanced"  $125.00  and  the  other  that  on  Octo- 
ber 19th,  he  "advanced"  the  further  sum  of 
$100.00.  There  is  no  evidence  whatever  connecting 
these  sums  with  the  mone}^  xmlawfully  taken  and 
carried  away  from  the  bank ;  and  the  amount  is  not 
sufficient  to  raise  a  presumption  of  fact  that  they 
were  not  honest  savings  from  his  salary. ' ' 

It  is  obvious  from  reading  the  Neal  case  that  the 
reasons  for  the  court 's  decision  was  the  fact  that  there 
was  no  proof  that  the  said  sum  of  $5,903.00  was  a  part 
of  the  actual  money  stolen  from  the  bank  by  John  L. 
Neal,  neither  was  there  evidence  to  show  that  the  items 
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expunged  from  the  books  of  the  funeral  business  was 
a  part  of  the  stolen  money. 

Certainly  the  Neal  case  is  no  help  to  Appellant  when 
the  facts  in  that  case  are  read  in  the  light  of  the  evi- 
dence in  the  instant  case  with  respect  to  Count  II  of 
the  indictment. 

In  this  case  now  on  appeal  before  this  honorable 
court  there  is  sufficient  evidence  to  prove  that  the  Ap- 
jDcllant  not  only  knew  that  Booth  was  going  to  go  East 
to  commit  burglaries  to  obtain  jewelry  and  bring  it 
back  to  Phoenix,  Arizona,  so  Appellant  could  help  dis- 
pose of  it;  especially  when  Appellant  told  Booth  that 
he  would  help  him  merchandise  it  providing  Booth  ob- 
tained anything  worth  while  and  the  further  fact  that 
Appellant  carried  the  jewelry  to  Skipper's  Bar  in 
Phoenix,  Arizona,  where  it  was  displayed,  not  in  the 
open,  but  in  a  back  office. 

If  the  jury  believed  the  testimony  of  Booth  and  the 
other  govermnent  witnesses,  which  they  midoubtedly 
did,  it  seems  absurd  to  ask  this  court  to  set  aside  the 
verdict  of  the  jury  and  the  judgment  of  the  court  on 
Count  II  of  the  indictment. 

Had  Appellant  notified  the  proper  authorities  of  the 
crime  committed  by  Booth  he  would  not  have  been 
charged  with  the  crime  of  misprision  of  felony. 
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SUMMARY 

1.  The  court  did  not  err  in  denying  Appellant 's  motion 
for  a  judgment  of  acquittal  on  Count  I  of  the  indict- 
ment. 

2.  The  court  did  not  err  in  its  instructions  to  the  jury. 

3.  The  court  did  not  err  in  denying  Appellant's  motion 
for  a  judgTuent  of  acquittal  on  Count  II  of  the  in- 
dictment. 

4.  Appellant  had  a  fair  and  impartial  trial  and  the 
verdict  and  judgments  should  be  affirmed. 

Respectfully  submitted, 

FRANK  E.  FLYNN, 
United  States  Attorney, 
District  of  Arizona 


E.  R.  THURMAN, 

Assistant  U.  S.  Attorney, 

Attorneys  for  Appellee. 
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No.  13,004 


IN  THE 


United  States 
Court  of  Appeals 

For  the  Ninth  Circuit 


Raoul  a.  Cosenza, 

Appellant, 

vs. 

United  States  of  America, 

Appellee. 


Appellant's  Closing  Brief 

Appeal  from  the  United  States  District  Court, 
District  of  Arizona 


STATEMENT  OF  FACTS 

The  government's  brief  creates  the  impression  that  the 
appellant  was  an  accessory  to  Booth's  offense  of  stealing 
jewelry  and  transporting  it  to  Arizona.  Not  only  are  there 
no  facts  to  support  this  but  the  contrary  is  the  truth.  Booth 
had  made  up  his  mind  and  laid  his  plans  to  go  east  and  com- 
mit the  burglaries  before  he  ever  talked  with  appellant 
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(T.E.  32).  The  robbery  was  committed  in  August,  1949 
(T.R.  36) ;  and  the  jewelry  brought  to  Phoenix  (T.R.  38). 
Prior  to  the  time  appellant  saw  it  in  December  (T.R.  43), 
Booth  had  tried  to  dispose  of  it  through  others  in  Phoenix 
(T.R.  64).  The  relationship  of  appellant  to  Booth  was  not 
that  of  an  accomplice  as  the  government  seems  to  contend. 
As  a  matter  of  fact,  when  Booth's  testimony  is  read  in  its 
entirety  (T.R.  30  et  seq.),  it  is  obvious  that  Booth  had  only 
"disgust"  for  appellant  as  a  partner  in  crime  and  never 
believed   that   appellant   could   help   him  dispose   of   the 

jewelry. 

ARGUMENT 

I. 

There  Is  No  Evidence  to  Show  That  the  Goods  Were 
a  Part  of  Interstate  Cot^imerce  When  Received 

Appellee  attempts  to  justify  its  position  that  a  Federal 
crime  was  committed  because 

"*  *  *  the  jewelry  constituted  interstate  commerce  up 
until  on  or  about  the  first  day  of  December,  1949,  when 
it  was  delivered  to  Appellant  at  which  time  he  took  it 
to  Skipper's  Bar  in  Phoenix,  Arizona;  then  and  only 
then  can  it  be  maintained  that  the  jewelry  ceased  to 
constitute  interstate  commerce  [Appellee's  Brief,  p. 
7]." 

Following  this  line  of  reasoning,  it  would  be  more  logical 
to  say  that  the  jewelry  "ceased  to  constitute  interstate  com- 
merce" when  Booth  presented  the  jewelry  to  others  for  sale 
prior  to  the  time  he  showed  it  to  appellant  (T.R.  64).  Booth 
brought  it  to  Phoenix  where  he  lived,  and  left  it  there  while 
he  went  about  his  business  (T.R.  60).  The  jewelry  had  come 
to  rest. 
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McNally  v.  Hill,  3  Cir.,  1934,  69  F.2d  38,  cited  by  appellee 
is  not  in  point.  As  is  shown  in  the  opinion  of  the  Supreme 
Court,  293  U.S.  131,  79  L.ed.  238,  55  S.Ct.  24,  the  only  ques- 
tion determined  by  the  lower  court  was :  did  the  indictment 
charge  a  Federal  offense  1  The  evidence  was  not  considered 
by  the  court ;  and  the  court  presumed  that  it  was  sufficient 
to  support  the  verdict  of  guilt. 

Appellee  also  cites  United  States  v.  Gollin,  3  Cir.,  1948, 

166  F.2d  123.  There  the  court  held  that  where  goods  begin 
their  interstate  journey,  because  the  owner  has  the  power 
to  divert  the  shipment  does  not  take  the  shipment  out  of 
such  commerce.  The  Court  of  Appeals  reversed  a  judg- 
ment of  conviction  because  the  lower  court  directed  the 
jury  to  find  that  the  goods  involved  w^ere  moving  in  inter- 
state commerce.  But  that  is  a  question  for  the  jury  to  deter- 
mine. In  the  case  at  bar,  the  court  committed  the  same 
error  for  it  took  away  the  right  of  the  jury  to  determine 
the  question  by  failing  to  instruct  that  the  appellant  could 
be  found  guilty  only  if  the  jury  found  that  the  goods  were 
moving  in  interstate  commerce  when  the  appellant  received 
them. 

Hughes  Bros.  Timber  Co.  v.  State  of  Minnesota  (1926), 
272  U.S.  469,  71  L.ed.  359,  47  S.Ct.  170  (a  tax  case) ;  United 
States  V.  General  Motors  Corporation,  7  Cir.,  1941, 121  F.2d 
376  (dealing  with  the  Sherman  Anti-Trust  Act) ;  and  Local 

167  of  I.  B.  of  Teamsters  v.  United  States  (1934),  291  U.S. 
293,  78  L.ed.  804,  54  S.Ct.  396  (also  dealing  with  monop- 
olies) are  so  far  afield  that  it  merely  confuses  the  issues  to 
discuss  them. 
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II. 

The  Court  Should  Have  Instructed  the  Jury  That  in  Order  to  Return 
a  Verdict  of  Guilty  the  Jury  Would  Have  to  Find  That  the 
Goods  Were  a  Part  of  Interstate  Commerce  When  Received. 

The  appellee  concedes  that  whether  or  not  the  jewelry 
was  a  part  of  interstate  commerce  when  it  was  "received" 
by  the  appellant  is  a  question  of  fact.  Therefore,  it  should 
have  been  submitted  to  the  jury  as  was  done  in  Baugh  v. 
United  States,  9  Cir.,  1928,  27  F.2d  257. 

The  appellee  also  concedes  that  the  court's  instructions 
(except  for  reading  the  indictment  and  the  statutes^)  were 
erroneous.  This  resolves  the  problem  to  the  one  question: 
was  the  error  plain  and  prejudicial!  It  is  again  submitted 
that  this  error  requires  reversal. 

The  law  as  stated  in  the  cases  cited  at  page  18  of  Appel- 
lee's Brief  is  good  law.  The  cases  state  the  general  rule 
that  an  objection  must  be  made  to  an  erroneous  instruc- 
tion if  the  error  is  to  be  relied  upon  in  seeking  a  reversal. 
It  is  the  exception  to  the  rule,  as  stated  in  Screws  v.  United 
States,  325  U.S.  91,  107,  65  S.Ct.  1031,  1038,  89  L.ed.  1495, 
1505,^  upon  which  the  appellant  relies.  Incidentally,  such 
is  the  rule  in  Arizona.  See  State  v.  Betts,  1951,  71  Ariz. 
362,  227  P.2d  749,  where  the  court  said : 

"*  *  *  it  is  the  duty  of  the  court  in  criminal  cases  to 
give  instructions  on  the  general,  fundamental  prin- 
ciples of  the  law  pertaining  to  the  offense  charged." 


(1)  The  court  grave  the  so-called  statutory  definition  of  "Inter- 
state commerce"  found  in  18  U.S.C.  §  10  (see  note  8,  page  11  of 
the  opening  brief).  It  could  not  have  been  helpful  to  the  jury,  for 
it  does  not  explain  the  meaning  of  the  term. 

(2)  The  citation  to  the  United  States  Reports  given  in  the  open- 
ing brief  is  erroneous. 
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III. 

The  Facts  Are  Not  Sufficient  to  Establish 
the  OfFense  of  Misprision  of  Felony 

The  appellee  recites  that  the  appellant  "actually  en- 
couraged and  supported  the  theft  of  jewelry  in  Oklahoma 
(Brief,  p.  19)."  As  pointed  out  before  this  is  not  a  fact. 
Assuming  it  were  the  truth  for  the  sake  of  the  argument 
under  this  assignment  of  error,  the  following  anomalous 
situation  springs  up:  D  causes  X  to  commit  a  felony  in 
violation  of  a  Federal  statute,  thereby  becoming  a  prin- 
cipal under  18  U.S.C.  §  2.  On  gaining  knowledge  that  the 
felony  has  actually  been  committed,  D,  according  to  appel- 
lee, violates  18  U.S.C.  §  4  (the  misprision  statute)  if  he 
does  not  as  soon  as  possible  make  the  crime  known  to  the 
government.  In  other  words,  it  is  argued,  that  §  4  compels 
a  person  to  abandon  the  privilege  against  self-incrimination 
conferred  upon  him  by  the  Fifth  Amendment  to  the  Con- 
stitution. Obviously,  such  is  not  the  law. 

For  this  reason  and  those  set  forth  in  the  opening  brief, 
it  is  submitted  that  the  verdict  of  guilty  on  the  second  count 
of  the  indictment  should  be  reversed. 

CONCLUSION 

In  the  interests  of  justice,  it  is  respectfully  submitted 
that  this  Court  should  reverse  the  judgment  of  the  District 
Court. 

Shute  &  Elsing, 
W.  T.  Elsing, 

505  Title  &  Trust  Bldg., 
Phoenix,  Arizona, 

Attorneys  for  Appellant. 
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In  the  United  States  District  Court 
For  the  District  of  Arizona 

No.  C-9426  Phx. 

UNITED  STATES  OP  AMERICA, 

Plaintiff, 

vs. 

RAOUL  A.  COSENZA, 

Defendant. 

INDICTMENT 

Violation:  18  U.S.C.A.  2315 

(Receiving  Stolen  Property  in  Interstate 

Commerce) 

18  U.S.C.A.  4 

(Misprision   of   Felony) 

The  Grand  Jury  Charges: 

Count  I. 
(18  U.S.C.A.  2315) 

On  or  about  the  1st  day  of  December,  1949,  at 
the  City  of  Phoenix,  State  and  District  of  Arizona, 
Raoul  A.  Cosenza  did  unlawfully  and  feloniously, 
at  one  time,  receive  from  one  George  Henry  Booth 
and  conceal  certain  stolen  jewelry,  to  wit,  two 
diamond-studded  watches,  one  platinum  bracelet 
set  with  diamonds,  and  one  diamond  patinum  pin, 
ali  being  of  the  approximate  value  of  $25,000.00, 
said  jewelry  having  theretofore  been  stolen  in  Okla- 
homa City,  State  of  Oklahoma,  and  transported  m 
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interstate  commerce  from  the  said  Oklahoma  City, 
Oklahoma,  to  Phoenix,  Arizona,  and  the  said  de- 
fendant, Raoul  A.  Cosenza,  then  and  there  well 
knowing  that  said  jewelry  had  been  stolen  as  afore- 
said and  was  then  and  there  in  interstate  com- 
merce. 

Count  II. 
(18   U.S.C.A.  4) 

That  on  or  about  the  1st  day  of  October,  1949,  in 
the  State  and  District  of  Arizona,  one  George 
Henry  Booth  actually  committed  a  crime  in  viola- 
tion of  Title  18  U.S.C.A.  2314,  a  felony  cognizable 
l)y  a  court  of  the  United  States,  in  that  the  said 
George  Henry  Booth  did  on  or  about  the  said  1st 
day  of  October,  1949,  transport  and  cause  to  be 
transported  in  interstate  commerce,  at  one  time, 
certain  theretofore  stolen  jewelry,  to  wit,  one  plat- 
inum bracelet  set  with  diamonds,  two  diamond- 
studded  watches  and  one  diamond  platinum  pin, 
all  being  of  the  approximate  value  of  $25,000.00, 
from  Oklahoma  City,  State  of  Oklahoma,  to  the 
City  of  Phoenix,  State  and  District  of  Arizona, 
and  that  the  said  George  Henry  Booth  then  knew 
the  said  jewelry  to  have  been  theretofore  stolen  as 
aforesaid ;  that  Raoul  A.  Cosenza,  defendant  herein, 
having  actual  knowledge  of  the  commission  of  said 
felony  as  above  set  forth,  did,  on  or  about  the  1st 
day  of  December,  1949,  in  the  State  and  District 
of  Arizona,  unlawfully  and  feloniously  conceal  the 
commission  of  said  federal  offense  and  did  not,  as 
soon  thereafter  as  possible,  in  said  State  and  Dis- 
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trict,  make  known  the  same  to  a  judge  or  other 
X)erson  in  civil  or  military  authorit}^  under  the 
United  States  of  x\merica. 

A  True  Bill. 

/s/  FLOYD  WILLIAMS,  JR., 
Foreman. 

/s/  F.  E.  FLYNN, 

LTnited    States    Attorney    for 
The  District  of  Arizona. 

[Endorsed]:     Filed  December  15,  1950. 


In  the  United  States  District  Court 
For  the  District  of  Arizona 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY   OF 
MONDAY,  JANUARY  8,  1951 

This  case  comes  on  regularly  for  arraignment 
this  date.  The  defendant  is  present  in  person  with 
his  counsel  W.  T.  Choisser,  Esquire,  who  appears 
on  behalf  of  George  Wilson,  Esquire,  counsel  for 
defendant.  The  defendant  is  now  duly  arraigned. 
The  defendant  waives  the  reading  of  the  indictment 
and  a  copy  thereof  is  handed  to  him,  and  he  is 


6  Raoul  A.  Cosenza  vs. 

called  upon  to  plead.    The  defendant's  plea  is  not 
guilty,  which  plea  is  now  duly  entered. 

It  Is  Ordered  that  this  case  be  and  it  is  set  for 
trial  April  10,  1951,  at  10:00  o'clock  a.m. 


In  the  United  States  District  Court 
For  the  District  of  Arizona 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY  OF 
THURSDAY,  APRIL  12,  1951 

This  case  comes  on  regularly  for  trial  this  day. 
Frank  E.  Flynn,  Esquire,  United  States  x\ttorney, 
and  E.  R.  Thurman,  Esquire,  Assistant  United 
States  Attorney,  appear  for  the  Government.  The 
defendant  is  present  in  person  with  his  counsel, 
George  T.  Wilson,  Esquire,  and  George  Sorenson, 
Esquire.  Louis  L.  Billar  is  present  as  official  re- 
porter. 

Both  sides  announce  ready  for  trial. 

xV  laAvful  jury  of  twelve  persons  is  now  duly 
empaneled  and  sworn  to  try  this  case. 

Thereupon,  It  Is  Ordered  that  all  jurors  not  em- 
paneled in  the  trial  of  this  case  ])e  excused  unti] 
April  17,  1951,  at  10:00  o'clock  a.m. 

Counsel  for  defendant  moves  to  invoke  the  Rule. 
Said  motion  is  granted  and  all  witnesses  present 
are  sworn,  instructed  by  the  court  and  excluded 
from  the  court  room. 
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Government's  Case 

The  following  Government's  witnesses  heretofore 
sworn  are  now  called  and  examined: 
George  Young, 
Tom  Chauncey, 
George  Henry  Booth. 

And  thereupon  at  twelve  o'clock  noon,  It  Is 
Ordered  that  the  further  trial  of  this  case  be  con- 
tinued until  2:00  o'clock  p.m.,  to  which  time  the 
jury,  being  first  duly  admonished  by  the  court,  the 
defendant  and  counsel  are  excused. 

Subsequently,  at  2:00  o'clock  p.m.,  the  jury  and 
all  members  thereof,  the  defendant  and  counsel  for 
respective  parties  being  present  pursuant  to  recess, 
further  proceedings  of  trial  are  had  as  follows: 

Government's  Case  Contiimed 
George  Henry  Booth  is  now  recalled  and  further 
examined  on  behalf  of  the  Government. 

Fred  Nichols  heretofore  sworn  is  now  called  and 
examined  on  behalf  of  the  Government. 

Vincent  E.  Cook  heretofore  sworn  is  now  called 
and  examined  on  behalf  of  the  Government. 

The  following  Government's  exhibits  are  now  ad- 
mitted in  evidence: 

1-A — Platinum  bracelet,  containing  31  carats 

of  diamond  settings. 
1-B — Ladies'  platinum  wrist  watch,  containing 

35  diamonds. 
1-C — Ladies'  Hamilton  wrist  watch,  containing 
77  diamonds. 
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1-D — Platinum  spray  dress  clip  containing  120 

diamonds. 
1-E — Bracelet  containing  5  jade  stones  and  5 

red  carnelian  stones,  and  82  diamonds. 

(Above   descriptions   taken   from   labels   at- 
tached to  exhibits.) 

And  thereupon  the  Government  rests. 

Defendant's  Case 

Robert  S.  Hooper  is  now  sworn  and  examined  on 
behalf  of  defendant. 

Raoul  S.  Cosenza  is  sworn  and  examined  in  his 
own  behalf. 

And  thereupon  at  4 :15  o  'clock  p.m.,  It  Is  Ordered 
that  the  further  trial  of  this  case  be  continued 
until  Friday,  April  13,  1951,  at  10:00  o'clock  a.m., 
to  which  time  the  jury,  being  first  duly  admonished 
l)y  the  court,  the  defendant  and  counsel  are  ex- 
cused. 


In  the  United  States  District  Court 
For  the  District  of  Arizona 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY   OF 
FRIDAY,  APRIL  13,  1951 
The  jury,  and  all  members  thereof,  the  defendant 
and  all  counsel  are  present  pursuant  to  recess,  and 
further  proceedings  of  trial  are  had  as  follows: 
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Defendant's  Case  Continucid 

Raoul  A.  Cosenza  is  recalled  and  further  ex- 
amined in  his  own  behalf. 

Dorothy  Cosenza  is  now  sworn  and  examined  on 
behalf  of  defendant. 

The  following-  defendant's  witnesses  are  sworn 
and  examined: 

Mark  A.  Cosenza, 
Hazel  Hyatt, 
Woodrow  8.  Duke. 

Counsel  for  defendant  states  defendant's  other 
witnesses  are  not  present  and  rests  with  reserva- 
tion that  said  witnesses  may  be  called  later  and 
it  is  so  ordered. 

Rebuttal 
The  following-  Government's  witnesses  are  sworn 
and  examined: 

Charles  M.  Hemphill, 
William  F.  Connor. 

Harry  Rol)erts,  heretofore  sworn,  is  called  and 
examined  on  behalf  of  the  Government. 

Lona  Lane,  heretofore  sworn,  is  called  and  ex- 
amined on  l)ehalf  of  the  Government. 

Fred  Nichols,  heretofore  sworn,  is  recalled  and 
further  examined  on  behalf  of  the  Government. 

And  the  Government  rests. 

And  thereupon,  at  11:45  o'clock  a.m..  It  Is 
Ordered  that  the  further  trial  of  this  case  be  con- 
tinued until  2:00  o'clock  p.m.,  to  which  time  the 
jury,  being  first  duly  admonished  by  the  court,  the 
defendant  and  "counsel  are  excuvsed. 
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Subsequently,  at  2:00  o'clock  p.m.,  the  jury  and 
all  members  thereof,  the  defendant  and  counsel  for 
respective  parties  being  i^resent  i3ursuant  to  recess, 
further  proceedings  of  trial  are  had  as  follows : 

Defendant's  Case  Continued 

The  following  defendant's  witnesses  are  sworn 
and  examined: 

R.  O.  Barrett, 
Harry  L.  Nace, 
Edwin  Beauchamp. 

And  the  defendant  rests. 

Both  sides  rest. 

Counsel  for  defendant  now  moves  for  judgment 
of  acquittal  as  to  count  1  of  the  Indictment  on  ac- 
count of  insufficient  evidence;  and  moves  for  dis- 
missal of  coimt  2  on  ground  it  fails  to  state  an 
offense  and  moves  for  judgment  of  acquittal  on 
said  count  2  on  account  of  insufficient  evidence. 

It  Is  Ordered  that  said  motions  be  and  they  are 
denied. 

All  the  evidence  being  in,  the  case  is  argued  by 
respective  counsel  to  the  jury.  Whereupon,  the 
court  duly  instructs  the  jury  and  said  jury  retire 
at  the  hour  of  4:00  o'clock  p.m.  in  charge  of  sworn 
])ailiff  to  consider  of  their  verdict. 

Subsequently,  at  6:20  o'clock  p.m.,  the  defendant 
and  all  counsel  being  present,  the  jury  return  in  a 
body  into  open  court  and  all  members  thereof  being 
present,  are  asked  if  they  have  agreed  upon  a  ver- 
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diet.    Whereupon,  the  Foreman  reports  that  they 
have  agreed  and  presents  the  following  verdict: 


[To  avoid  duplication,  a  copy  of  the  verdict  which 
is  recorded  on  the  original  miiuites  is  not  set  forth 
here,  the  same  being  an  exact  copy  of  the  signed 
original  thereof  which  follows.] 

The  verdict  is  read  as  recorded  and  no  poll  being 
desired  by  either  side,  the  jury  is  discharged  from 
the  further  consideration  of  this  case  and  excused 
until  further  order. 

It  Is  Ordered  that  this  case  be  and  it  is  set  for 
sentence  April  23,  1951,  at  10:00  o'clock  a.m.,  and 
that  the  defendant  be  committed  to  the  custody  of 
the  United  States  Marshal  and  his  bond  exonerated. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  duly  empaneled  and  sworn  in  the 
above-entitled  action,  upon  our  oaths,  do  find  the 
defendant,  Raoul  A.  Cosenza,  Guilty  as  charged  in 
count  1  of  the  Indictment,  Guilty  as  charged  in 
count  2  of  the  Indictment. 

/s/  FLOYD  HARLEY  CLARK, 
Foreman. 

[Endorsed] :     Filed  April  13,  1951. 
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Subsequenth',  at  2:00  o'clock  p.m.,  the  jury  and 
all  members  thereof,  the  defendant  and  counsel  for 
respective  parties  being  present  pursuant  to  recess, 
further  proceedings  of  trial  are  had  as  follows : 

Defendant's  Case  Continued 

The  following  defendant's  witnesses  are  sworn 
and  examined: 

R.  O.  Barrett, 
Harry  L.  Nace, 
Edwin  Beauchamp. 

And  the  defendant  rests. 

Both  sides  rest. 

Counsel  for  defendant  now  moves  for  judgment 
of  acquittal  as  to  count  1  of  the  Indictment  on  ac- 
count of  insufficient  evidence;  and  moves  for  dis- 
missal of  count  2  on  ground  it  fails  to  state  an 
offense  and  moves  for  judgToent  of  acquittal  on 
said  count  2  on  account  of  insufficient  evidence. 

It  Is  Ordered  that  said  motions  be  and  they  are 
denied. 

All  the  evidence  being  in,  the  case  is  argued  by 
respective  counsel  to  the  jury.  Whereupon,  the 
court  duly  instructs  the  jury  and  said  jury  retire 
at  the  hour  of  4:00  o'clock  p.m.  in  charge  of  sworn 
l)ailiff  to  consider  of  their  verdict. 

Subsequently,  at  6:20  o'clock  p.m.,  the  defendant 
and  all  counsel  being  present,  the  jury  return  in  a 
body  into  open  court  and  all  members  thereof  being 
present,  are  asked  if  they  have  agreed  upon  a  ver- 
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diet.    Whereupon^  the  Foreman  reports  that  they 
have  agreed  and  presents  the  following  verdict: 


[To  avoid  duplication,  a  copy  of  the  verdict  which 
is  recorded  on  the  original  minutes  is  not  set  forth 
here,  the  same  being  an  exact  copy  of  the  signed 
original  thereof  which  follows.] 

The  verdict  is  read  as  recorded  and  no  poll  being 
desired  by  either  side,  the  jury  is  discharged  from 
the  further  consideration  of  this  case  and  excused 
until  further  order. 

It  Is  Ordered  that  this  case  be  and  it  is  set  for 
sentence  April  23,  1951,  at  10:00  o'clock  a.m.,  and 
that  the  defendant  be  committed  to  the  custody  of 
the  United  States  Marshal  and  his  bond  exonerated. 


[Title  of  District  Court  and  Cause.] 

VERDICT 

We,  the  Jury,  duly  empaneled  and  sworn  in  the 
above-entitled  action,  upon  our  oaths,  do  find  the 
defendant,  Raoul  A.  Cosenza,  Guilty  as  charged  in 
count  1  of  the  Indictment,  Guilty  as  charged  in 
count  2  of  the  Indictment. 

/s/  FLOYD  HARLEY  CLARK, 
Foreman. 

[Endorsed] :     Filed  April  13,  1951. 
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In  the  United  States  District  Court 
For  the  District  of  Arizona 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY   OF 
MONDAY,  APRIL  23,  1951 

This  case  comes  on  regularly  for  sentence  this 
day.  The  defendant  is  present  in  person  with  his 
counsel,  George  Sorenson,  Esquire,  and  is  advised 
by  the  Court  of  his  right  to  make  a  statement  in 
his  own  behalf  and  to  present  any  information  in 
mitigation  of  punishment.  Thereupon,  the  Court 
finds  that  no  legal  cause  appears  why  judgment 
should  not  now  be  imposed  and  renders  judgment 
as  follows: 

[To  avoid  duplication,  a  copy  of  the  Judgment 
and  Commitment  which  is  recorded  here  on  the 
minutes  is  not  set  forth  here,  the  same  being  an 
exact  copy  of  the  signed  original  thereof  which 
follows.] 
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In  the  District  Court  of  the  United  States 

For  the  District  of  Arizona 

No.  C-9426  Phoenix 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

RAOUL  A.  COSENZA, 

Defendant. 

JUDGMENT  AND  COMMITMENT 

On  this  23rd  day  of  April,  1951,  came  the  at- 
torney for  the  Government  and  the  defendant  aj)- 
peared  in  person  and  by  counsel. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty  and  a  verdict  of 
guilty  of  the  offense  of  violating  Title  18,  United 
States  Code,  Section  2315  (receiving  stolen  property 
in  interstate  commerce),  as  charged  in  count  1  of 
the  Indictment,  and  Title  18,  United  States  Code, 
Section  4  (Misprision  of  felony),  as  charged  in 
count  2  of  the  Indictment. 

The  Court  having  asked  the  defendant  whether 
he  has  anything  to  say  why  judgment  should  not 
])e  pronounced,  and  no  sufficient  cause  to  the  con- 
trary being  shown  or  appearing  to  the  Court,  It 
Is  Adjudged  that  the  defendant  is  guilty  as  charged 
and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby 
committed  to  the  custody  of  the  Attorney  General 
or  his  authorized  representative  for  imprisonment 
for  a  period  of  three  (3)  years. 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
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copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

Dated   at   Phoenix,   Arizona,    this   23rd   day    of 
April,   1951. 

/s/  DAVE  W.  LING, 

United  States  District  Judge. 

[Endorsed]:     Filed  and  Docketed  April  23,  1951. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  Address  of  Appellant:  Raoul  A. 
Cosenza,  4400  North  20th  Street,  Phoenix,  Arizona. 

Name  and  Address  of  Appellant's  Attorney:  Ira 
J.  Bergman,  Nicholson  Building,  32  North  Central, 
Phoenix,  Arizona. 

Offense:  Violation  18  U.S.C.A.  2315  and  18 
U.S.C.A.  4. 

Date  of  Judgment  and  Sentence:  April  23,  1951. 

Brief  Description  of  Judgment  and  Sentence: 
Found  guilty  as  charged  in  l)oth  counts  of  the  in- 
dictment and  sentenced  to  Three  (3)  years  im- 
prisonment in  a  Penitentiary  to  be  designated  by 
the  Attorney  General. 

Defendant  now  in  the  custody  of  the  United 
States  Marshal,  confined  in  the  Maricopa  County 
jail.  Phoenix,  Arizona. 

I,  the  above-named  appellant,  hereby  appeal  to 
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the  United  States  Court  of  Ai)peals  for  the  Ninth 
Circuit  from  the  above-stated  judgment. 
Dated  this  27th  day  of  April,  1951. 

/s/  RAOUL  A.  COSENZA, 
Apjjellant. 

/s/  IRA  J.  BERGMAN, 

Attorney  for  Appellant. 

Receipt  of  copy  acknowledged. 
[Endorsed] :     Filed  April  27,  1951. 


[Title  of  District  Court  and  Cause.] 

ELECTION  NOT  TO  COMMENCE 
SERVING  SENTENCE 
Pursuant  to  Rule  38  (a)  2,  Federal  Rules  of 
Criminal  Procedure,  notice  is  hereby  given  by  the 
defendant-appellant,  Raoul  A.  Cosenza,  that  he 
elects  not  to  commence  serving  his  sentence  imposed 
l)y  the  Court  in  the  above-entitled  and  numbered 
action  pending  his  appeal  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit. 

Dated    at    Phoenix,    Arizona,    this    15th    day    of 
May,  1951. 

/s/  RAOUL  A.  COSENZA, 

Defendant-Appellant. 

/s/  IRA  J.  BERGMAN, 

Attorney  for  Defendant- 
Api3ellant. 

Receipt  of  copy  acknowledged. 
[Endorsed]:     Filed  May  15,  1951. 
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In  the  United  States  District  Court 
For  the  District  of  Arizona 

Honorable  Dave  W.  Linp;,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

MINUTE   ENTRY   OF 
MONDAY,  MAY  28,  1951 

Motion  of  Defendant  foi'  New  Trial  on  grounds 
of  Newly  Discovered  Evidence  and  Motion  of  De- 
fendant for  Order  Fixing  Bail  Pending  Appeal 
come  on  regularly  for  hearing  this  date.  E.  R. 
Thurman,  Esquire,  Assistant  United  States  At- 
torney, appears  for  the  Government.  Ira  Bergman, 
Esquire,  is  present  for  the  defendant. 

Counsel  for  defendant  now  submits  said  motions 
and  counsel  for  the  Government  files  Government's 
Response  to  Motion  for  New  Trial. 

Counsel  for  defendant  moves  for  60-day  extension 
of  time  to  file  Record  on  Appeal  in  Court  of  Ap- 
peals. 

It  Is  Ordered  that  the  record  show  said  motions 
are  submitted. 
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In  the  United  States  District  Couit 
For  the  District  of  Arizona 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY  OF 
TUESDAY,  MAY  29,  1951 

It  Is  Ordered  that  the  time  to  file  the  Record  on 
Appeal  and  docket  the  appeal  herein  in  the  United 
States  Coui-t  of  Appeals  for  the  Ninth  Circuit  be 
extended  to  and  including  July  6,  1951. 


In  the  United  States  District  Court 
For  the  District  of  Arizona 

Honorable  Dave  W.  Ling,  United  States  District 
Judge,  Presiding. 

[Title  of  Cause.] 

MINUTE  ENTRY  OF 
FRIDAY,  JUNE  1,  1951 

It  Is  Ordered  that  Defendant's  Motion  for  New 
Trial  on  Grounds  of  Newly  Discovered  Evidence 
be  and  it  is  denied,  and 

It  Is  Further  Ordered  that  Defendant's  Motion 
for  Order  Fixing  Bail  Pending  Appeal  be  and  it  is 
denied. 
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United  States  Court  of  Appeals,  Ninth  Circuit 
C-9426  Phx. 

RAOUL  A.  COSENZA, 

Appellant, 
vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 
ORDER 

This  matter  came  to  be  heard  upon  the  appellant's 
petition  for  bail  pending  appeal.  Upon  hearing  the 
motion,  which  was  not  opposed  by  the  United  States 
Attorney,  the  Court  required  the  appellant  to  supply 
it  with  a  copy  of  the  transcript  of  the  testimony 
in  the  trial  court  as  soon  as  the  same  should  be 
available,  and  the  motion  was  submitted  to  the 
Court  to  be  considered  upon  the  motion  papers  and 
upon  the  transcript  when  supplied.  Thereafter  a 
transcript  of  the  testimony  was  lodged  with  the 
Court  and  has  been  examined  in  connection  with 
the  motion.  After  due  consideration  of  the  same. 

It  Is  Ordered  that  the  appellant  be  admitted  to 
bail  pending  a  consideration  of  his  appeal  to  this 
Court,  such  bail  to  be  fixed  in  the  amount  of  $10,000, 
the  same  to  be  presented  to  and  approved  by  the 
United  States  Attorney  and  the  Judge  of  the  Dis- 
trict Court. 

HOMER  T.  BONE, 
WM.  E.  ORR, 
WALTER  L.  POPE, 

United  States  Circuit  Judges. 

[Endorsed] :     Filed  U.S.C.A.  June  22,  1951. 
[Endorsed] :     Filed  U.S.D.C.  June  25,  1951. 
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In  the  United  States  District  Court 
For  the  District  of  Arizona 

No.   C-9426  Phx. 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

RAOUL  A.  COSENZA, 

Defendant. 

REPORTER'S   TRANSCRIPT 

The  above-entitled  and  numbered  cause  came  on 
duly  and  regularly  to  be  heard  in  the  above-entitled 
court,  before  the  Honorable  Dave  W.  Ling,  Judge, 
presiding  with  a  jury,  connnencing  at  the  hour  of 
10  o'clock  a.m.  on  the  12th  day  of  April,  1951. 

The  plaintiff  was  represented  by  Frank  E.  Flynn, 
United  States  Attorney,  and  E.  R.  Thurman,  As- 
sistant to  the  United  States  Attorney. 

The  defendant  was  represented  by  Messrs.  George 
T.  Wilson  and  Oeorge  Sorenson  of  Messrs.  Minne 
and  Sorenson,  Attorneys  at  Law,  Phoenix. 

The  following  proceedings  were  had: 

The  Clerk:  C-9426,  Phoenix,  United  States  of 
America,  Plaintiff,  versus  Raoul  A.  Cosenza,  De- 
fendant, for  trial. 

Mr.  Thurman:     The  Government  is  ready. 

Mr.  Wilson :    The  defendant  is  ready,  your  Honor. 

The  Court:     Call  the  names  of  28  jurors. 

(Whereupon    28    prospective     jurors    were 
called  and  took  their  places  in  the  jury  box.) 
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The  Court:  The  case  upon  which  you  will  be 
asked  to  qualify  this  morning  is  a  criminal  action 
entitled  "United  States  of  America  against  Raoul 
A.  Cosenza." 

The  indictment  returned  against  the  defendant 
is  in  two  counts.  The  first  count  charges  that  on  or 
about  the  first  day  of  December,  1949,  in  the  City 
of  Phoenix,  State  and  District  of  Arizona,  the  de- 
fendant did  unlawfully  and  feloniously,  at  one  time, 
receive  from  one  George  Henry  Booth,  and  conceal 
certain  stolen  jewelry,  which  is  described,  of  the 
approximate  value  of  $25,000.00,  said  jew^elry  having 
theretofore  been  stolen  in  Oklahoma  City,  State  of 
Oklahoma,  and  transported  in  interstate  commerce 
from  the  said  Oklahoma  City,  Oklahoma,  to 
Phoenix,  Arizona,  and  that  Cosenza  then  and  there 
knew  that  said  jewelry  had  been  stolen. 

Now  the  second  count  charges  that  on  or  about  the 
first  day  of  October,  of  the  same  year,  [2*]  1949,  in 
the  State  and  District  of  Arizona,  one  George  Henry 
Booth  actually  committed  a  crime  in  violation  of 
Title  18  U.S.C.A.,  2314,  a  felony  cognizable  by  a 
court  of  the  United  States,  in  that  the  said  Booth 
did,  on  or  about  the  said  first  day  of  October,  1949, 
transport  and  cause  to  be  transported  in  interstate 
commerce,  at  one  time,  this  same  jewelry  from 
Oklahoma  City,  State  of  Oklahoma,  to  the  City  of 
Phoenix,  and  that  the  said  defendant,  Cosenza,  hav- 
ing actual  knowledge  of  the  commission  of  said 
felon}^  as  above  set  forth,  did,  on  or  about  the  first 

*  Page  numbering  appearing  at  top  of  page  of  original  Reporter's 
Transcript  of  Record. 
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day  of  December,  1949,  in  the  State  and  District 
of  Arizona,  nnlawfully  and  feloniously  conceal  the 
commission  of  said  federal  offense  and  did  not,  as 
soon  thereafter  as  possible,  in  the  State  and  Dis- 
trict, make  known  the  same  to  a  judge  or  other 
perijon  in  civil  or  military  authority  under  the 
United  States  of  America. 

(Thereupon  28  prospective  jurors  were  called 
and  sworn  by  the  Clerk  to  answer  well  and 
truly  questions  touching  upon  their  qualifica- 
tions, and  after  being  examined  on  their  voir 
dire,  a  jury  of  12  was  duly  empaneled  and  sworn 
to  try  the  cause. 

(Thereupon  the  following  proceedings  were 
had:)  [3] 

The  Court:     You  may  call  your  first  witness. 

Mr.  Thurman:     George  Young. 

Mr.  Wilson:  If  the  court  please,  at  this  time 
may  we  ask  that  the  rule  be  invoked  on  all  wit- 
nesses % 

The  Court:  All  right,  both  sides  call  your  wit- 
nesses. 

(Witnesses  for  both  sides  were  thereupon 
called,  duly  sworn  by  the  Clerk,  admonished 
by  the  court  and  dismissed  from  the  court 
room.) 
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GEORGE  YOUXG 

was  called  as  a  ^^i.tness  on  behalf  of  the  Government, 
and  being  first  duly  sworn  testified  as  follows: 

Direct  Examination 

By  Mr.  Thurman: 

Q.     Will  you  please  state  your  name? 

A.     George  Young. 

Q.  You  are  a  mem])er  of  the  Police  Department 
of  the  City  of  Phoenix,  Arizona? 

A.     I  am,  j^es,  sir. 

Q.  How  long  have  you  been  such  member  of  the 
Police  Department  in  the  City  of  Phoenix,  Arizona, 
Mr.  Young?  A.     13  years.  [4] 

Q.  Say,  during  the  last  four  or  five  years,  what 
has  been  your  particular  responsibilities  in  the  City 
of  Phoenix  Police  Department? 

A.  I  am  captain  of  the  detectives,  Police  De- 
partment. 

Q.  What  about  the  property  that  may  be  placed 
mth  the  officers  of  the  City  of  Phoenix? 

A.  I  have  charge  of  all  of  the  property  that 
comes  into  the  police  channels  in  Phoenix. 

Q.  You  are  known  as  the  custodian,  is  that  the 
proper  word? 

A.     Well,  yes,  it  is  under  my  jurisdiction. 

Q.  And  when  property  is  delivered  to  you  as 
such  custodian,  what  do  you  do? 

A.     We  file  it  and  put  it  away  for  safe  keeping. 

Q.  Who  has  charge  of  it;  that,  is  the  physical 
possession  of  it? 

A.  The  j)hysical  possession  is  Charles  Sitten- 
feld. 
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Q.     Is  it  kept  under  lock  and  key? 

A.     Yes,  sir. 

Q.  Were  you  subpoenaed  here  as  a  witness  to 
bring  certain  exhibits  this  morning  ? 

A.     I  was,  yes,  sir. 

Q.     Did  you  bring  them?  A.     I  have.   [5] 

Q.     You  have  them  with  you,  have  you? 

A.     I  have. 

Q.     May  I  look  at  them? 

(Thereupon  numerous  articles  were  handed 
by  the  witness  to  Mr.  Thurman.) 

Q.  (By  Mr.  Thurman)  :  Who  put  these  seals 
on  the  outside  of  this  Government's  Exhibit  1  for 
Identification?  A.     Who  put  the  seals  on? 

Q.     Yes.  A.     I  don't  know. 

Mr.  Thurman:     Mark  this. 

(Thereupon   the   document   was    marked   as 
Government's  Exhibit  1  for  Identification.) 

Mr.  Thurman:  I  hand  yuu  Govenmient's  1  for 
Identification  and  ask  you  to  examine  it. 

A.     You  wish  me  to  open  it  ? 

Q.  Well,  you  know  the  contents  of  the  package, 
do  you  not?  A.     Yes,  sir. 

Q.  All  right.  Now,  is  that  package  and  the  con- 
tents, can  you  tell  the  court  and  jury  whether  or 
not  they  were  kept  under  your  supervision  and 
direction?  A.     They  were. 

Q.     All  right.   Please  open  the  package.  [6] 

(The  witness  complies.) 
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Q.  (By  Mr.  Thurman)  :  Xow.  where  did  you 
receive  the  contents  of  that  package  ? 

A.  The  contents  of  this  package  were  turned 
over  to  me  by  my  Detectives  Roberts  and  Nichols. 

Q.     What  are  their  full  names  ^ 

A.     Ilariy  Roberts  and  Fred  Nichols. 

Q.  They  are  in  the  court  room  now :  that  is,  they 
were  here  as  witnesses  this  morning  and  were 
sworn?  A.     That  is  right. 

Q.  And  after  you  got  possession  of  it  what  did 
you  do  \^'ith  it? 

A.  They  have  been  kept  in  the  vault  with  the 
exception  of  two  occasions.  They  were  taken  out 
to  the  Bureau  of  Investigation  who  had  them  in 
their  possession  on  both  occasions. 

Q.  And  did  you  accompany  the  exhibits  at  both 
times? 

A.     We  turned  them  over  to  them,  that  is  all. 

Q.  And  were  they  taken  before  the  Grand  Jury, 
do  you  know  ?  A.     They  were. 

Q.     Who  had  them  there? 

A.     I  had  them. 

Q.  And  are  they  practically  in  the  same  [7]  con- 
dition now  at  this  time  as  they  were  at  the  time  you 
received  them  from  the  officers  whose  names  you 
mentioned?  A.     They  appear  to  be,  yes,  sir. 

Q.  "Where  did  you  receive  them  from  the  tw^o 
officers  you  mentioned  ? 

A.     In  the  Detective  Bureau,  Phoenix. 

Mr.    Thurman:      Please    mark    these    purported 
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bracelets  in  Government's  Exhibit  1  for  Identifica- 
tion. 

(Thereupon  the  articles  were  marked  as  Gov- 
ernment's Exhibit  1-A  and  1-B  for  Identifica- 
tion.) 

Mr.  Thurman:  1-C  for  Identification  is  a  watch 
wdth  band ;  1-D  for  Identification  is  a  spray :  1-E  for 
Identification  is  a  bracelet  or  necklace. 

(Thereupon  the  aiticles  were  marked  as  Gov- 
ernment's Exhibits  1-C.  1-D  and  1-E  for  Iden- 
tification.) 

Q.  (By  Mr.  Thurman)  :  Then.  Mi .  Young,  you 
are  familiar  with  these  exhibits  ? 

A.     I  am,  yes,  sir. 

Q.  You  had  them  in  your  care  and  custody  for 
practically  how  long  a  time? 

A.     Oh,  I  have  had  them  since  May,  1950.  [S] 

Q.  And  these  are  the  same  ones  you  had  before 
the  Grand  Juiy?  A.     They  are.  yes.  sir. 

Mr.  Thurman:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Wilson: 

Q.  Do  I  miderstand.  Captain,  that  your  first 
knowledge  of  these  various  exhibits  that  have  been 
shown  to  you  comes  through  their  having  been  de- 
livered to  you  by  your  subordinates,  your  detectives  ? 

A.     That  is  right. 

Q.  And  they  have  not  been  in  your  custody  con- 
timiouslv  since  that  time  ? 
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A.  They  were  taken  out  on  two  occasions.  If  I 
recall,  it  was  in  June  of  '50  and  then  they  were 

Q.  (Interrupting)  :  In  whose  custody  were  they 
then? 

A.     The  Federal  Bureau  of  Investigation. 

Q.     And  sometime  later 

A.  (Interrupting) :  They  were  taken  out  again 
in  January  in  the  same  custody. 

Q.  And  then  upon  each  occasion  they  were  de- 
livered back,  were  they,  to  you  personally  i?  [9] 

A.     They  were. 

Q.  You  say  you  don't  know  who  put  the  seals  on 
that  box  that  you  identified? 

A.     No,  sir;  I  don't. 

Q.  The  one  having  actual  physical  custody  of  the 
particular  exhibits  in  your  department,  however,  is 
Charles   Sittenfeld?  A.     That   is   right. 

Q.  He  is  actually  the  custodian  of  property  of 
this  nature  ?  A.     That  is  right. 

Q.  He  is  under  your  jurisdiction,  in  that  he 
comes  under  the  Detective  Bureau,  is  that  right? 

A.     That  is  right. 

Mr.  Wilson:     That  is  all. 

Mr.  Thurman:  That  is  all  for  this  time.  I  may 
have  to  recall  this  witness  later,  your  Honor. 

(The  witness  was  excused.) 

Mr.  Thurman:    Mr.  Tom  Chauncey. 
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TOM  CHAUNCEY 

was  called  as  a  witness  for  the  Government,  and 
being  first  duly  sworn  testified  as  follows:  [10] 

Direct  Examination 
By  Mr.  Thurman: 

Q.     Mr.  Chaimcey,  where  do  you  live? 

A.     Adams  Hotel. 

Q.  How  long  have  you  lived  in  Phoenix,  Ari- 
zona ?  A.     25  years. 

Q.     25  years?  A.     Yes,  sir. 

Q.  And  what  is  your  business  or  profession,  Mr. 
Chauncey  ? 

A.     I  am  in  the  jewelry  business. 

Q.  How  long  have  you  been  in  that  business  in 
Phoenix,  Arizona?  A.     In  my  own  business? 

Q.     Well,  in  the  jewelry  business? 

A.     About  25  years — 24  years. 

Q.  You  say  you  have  been  in  your  own  business, 
too?  A.    Yes,  sir. 

Q.     How  long  have  you  been  in  that? 

A.     11  years. 

Q.  Where  is  your  store  located,  your  place  of 
business?  A.    40  East  Adams  Street. 

Q.  And  during  these  many  years  have  you  [11] 
had  occasion  as  a  dealer  in  jewelry  to  handle  pre- 
cious stones?  A.     Yes,  sir. 

Q.     Jewelry  of  all  kinds,  have  you? 

A.     Yes. 

Q.  You  are  experienced  in  the  prices  of  such 
merchandise  inxthis  vicinity?  A.     Yes,  sir. 
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Q.  Have  you  had  occasion  to  examine  the  ex- 
hibits that  I  hold  in  my  hand,  being  Government's 
Exhibits  1-A  to  E  for  Identification,  have  you  ever 
seen  these  before  ?  A.     Yes,  sir. 

Q.     And  when  was  it  that  you  saw  them? 

A.  I  don't  know  the  dates  that  I  saw  them.  I  was 
called  to  examine  them  sometimes  ago  over  at  the 
City  Hall  in  the  Police  Department. 

Q.  And  did  you  make  an  examination  at  that 
time?  A.     Yes,  sir;  I  did. 

Q.  And  you  are  sure  these  are  the  same  pieces 
of  jewelry  that  you  examined  at  that  time  in  the 
City  Hall?  A.     Yes,  sir. 

Q.  And  did  you  come  to  any  valuation  of  the 
particular  jewelry?  [12] 

A.  Yes,  we  made  a  list,  I  believe,  at  the  time  on 
all  of  these  pieces. 

Q.     Have  you  got  that  list? 

A.     No,  sir;  I  don't. 

Q.     Do  you  identify  the  jewelry?  A.     Yes. 

Q.  Do  you  remember  what  price  you  fixed  on 
them?  A.     No,  sir;  I  don't. 

Q.  Do  you  want  to  refresh  your  memory  from 
the A.     (Interrupting)  :    Yes,  sir. 

Q.  I  don't  Imow  where  the  slip  is.  Do  you  know 
who  you  turned  the  slip  over  to? 

A.  I  believe  Captain  Young,  or  I  believe  it  was 
some  gentleman  from  the  FBI. 

Q.  You  would  know  if  you  saw  it  again,  this 
slip?  A.     Yes,  sir. 
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The  Court:  In  your  opinion,  were  tliey  worth 
more  than  $5,000.00? 

A.     Yes,  sir. 

The  Court:  Would  you  gentlemen  stipulate  that 
the  exhibits  are  worth  more  than  $5,000.00? 

Mr.  Wilson:  Your  Honor,  I  would  not  impede 
the  progress  of  the  trial,  but  I  have  never  seen  [13] 
the  stuff  myself,  I  haven't  any  idea  what  it  is. 

Mr.  Thurman:  I  don't  think  you  could  qualify 
as  an  expert  anyhow,  can  you,  George?  Could  you 
examine  them  now  and  tell  us  the  approximate 
value  of  these  particular  pieces  of  jewelry  that  you 
hold  in  your  hand? 

The  Witness:  Well,  it  would  be  in  excess  of 
$5,000.00. 

Mr.  Thurman:     You  may  cross-examine. 

Mr.  Wilson :     No  cross-examination. 

The  Court:  We  will  have  our  morning  recess  at 
this  time.  During  the  recess  do  not  discuss  the  case 
among  yourselves  nor  permit  anyone  to  discuss  it 
with  you,  also  avoid  forming  or  expressing  any 
opinion  upon  any  subject  connected  with  it.  We 
will  recess  for  five  minutes. 

(Thereupon  a  short  recess  was  taken.) 

(After  recess,  all  parties  as  heretofore  noted 
by  the  Clerk's  record  being  present,  the  trial 
resumed  as  follows:) 

Mr.  Thurman:     George  Henry  Booth. 
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was  called  as  a  witness  on  behalf  of  the  Government, 
and  being  first  duly  sworn  testified  as  follows :  [14] 

Direct  Examination 
By  Mr.  Thurman: 

Q.     You  are  George  Henry  Booth,  are  you  not? 

A.     Yes,  sir;  I  am. 

Q.     And  you  have  been  in  this  court  before? 

A.    Yes,  sir. 

Q.  Now,  are  you  acquainted  with  the  defendant 
in  this  case,  Raoul  A.  Cosenza,  who  sits  there  with 
his  lawyers'?  A.     Yes,  sir;  I  am. 

Q.  How  long  have  you  known  the  defendant. 
Booth? 

A.  Well,  I  met  him  sometime  around  in  '47  or 
'48;  the  first  part  of  '48  or  '47. 

Q.    Where? 

A.  Well,  he  was  bartending  at  a  bar  used  for  a 
club  out  on  Washington — East  Washington  beyond 
Tovrea's. 

Q.     In  Maricopa  County? 

A.     Yes,  sir;  in  Maricopa  County. 

Q.  And  you  continued  your  relationship  from 
that  time  on  up  until  practically  a  year  ago? 

A.     Yes,  sir ;  on  and  off. 

Q.  And  with  respect  to  the  middle  of  '49,  what 
was  your  association  with  the  defendant,  if  [15] 
any?  A.     Up  until  '49? 

Q.  Yes,  about  that  time,  what  was  your  associa- 
tion? 
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A.  Well,  the  association  with  him  was  selling 
liquor  licenses  part  of  the  time. 

Q.    And  after  that  what  took  place? 

A.  Well,  along  about  August,  I  believe  it  was, 
in  '49,  I  saw^  him  and  had  a  meeting  with  him. 

Q.  Now,  was  this  the  first  meeting  you  are  going 
to  tell  us  about  now  % 

A.     Well,  yes,  respect  to  this  case. 

Q.     About  when  was  that,  did  you  say? 

A.     Around  August  or  September. 

Q.     '49?  A.     Yes. 

Q.  And  where,  can  you  tell  us,  did  that  meeting 
take  place? 

A.  Well,  I  don't  remember.  I  met  him  at  two 
or  three  places.  One  of  them,  of  course,  at  the  Jef- 
ferson Bar.  I  met  him  there  a  couple  of  times. 

Q.     Here  in  Phoenix,  Arizona? 

A.     Yes,  Phoenix,  Arizona. 

Q.  Who  w^as  with  you  at  that  time  besides  your- 
self and  Cosenza,  if  anyone? 

A.  Well,  one  time  I  believe  Lona  Lane  was  [16] 
with  me  once  or  twice.  Of  course,  I  was  there  by 
myself  too. 

Q.  At  this  Jefferson  Bar,  what  was  Cosenza 
doing  there  at  that  time  and  place,  if  you  know  ? 

A.  Well,  he  was  getting  ready  to  open  this  bar. 
I  can't  remember  at  the  time  whether  he  had  it 
open  or  not  at  that  time. 

Q.  Did  you  have  any  discussion  with  him  at  that 
time  concerning  the  facts  of  this  case? 

A.    Well,  yes,  I  did. 
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Q.     And  where  did  that  take  place  f 

A.  Well,  I  believe  it  was  at  this  bar.  I  believe 
he  was  working  at  the  bar,  or  something,  getting 
ready  to  open  it  or  something. 

Q.     About  what  time  of  the  day  was  that? 

A.  Well,  sir,  I  couldn't  say  what  time  of  the 
day. 

Q.     What  was  the  nature  of  this  conversation? 

Mr.  Wilson:  Well,  we  object  until  a  more 
definite  time  is  fixed.   It  is  rather  vague. 

Q.  (By  Mr.  Thurman)  :  Can  you  fix  it  in  more 
detail  as  to  the  time  and  place  of  this  conversation? 

A.  Well,  this  one  conversation  was  around  that 
time,  August  or  September,  at  this  bar,  I  believe. 
It  was  about — let's  see,  well,  I  couldn't  say  what 
time  of  day  it  was,  whether  it  [17]  was  in  the  eve- 
ning or  morning.  I  believe  it  was  in  the  morning, 
though. 

Q.     In  the  morning? 

A.     I  believe,  yes,  sir. 

Q.     About  what  month  was  it? 

A.     In  August  or  September. 

Q.     In  the  latter  part  of  August? 

A.     I'd  say  around  that  time. 

Q.  Do  you  know  who  was  there  besides  yourself 
and  Cosenza,  if  anyone? 

A.  Well,  I  can't  remember,  no,  at  that  meeting. 
I  believe  him  and  I  talked  alone  on  that. 

Q.     What  was  the  substance  of  that  conversation? 

A.  Well,  I  told  him  I  was  planning  on  going 
to  the  east  and  see  if  I  could  pick  up  some  jewelry, 


United  States  of  America  33 

(Testimony  of  George  Henry  Booth.) 
I  mean,  burglarize  some  places  and  get  some  jewelry 
and  I  asked  him  if  he  thought  he  might  be  able  to 
get  rid  of  it.   He  said  he  could  if  I  could  get  any- 
thing worthwhile. 

Q.  And  when  you  said,  ''to  get  jewelry,"  what 
kind  of  jewelry  did  you  have  in  mind? 

A.  Well,  I  had  in  mind  diamonds  and  like  that, 
diamonds,  precious  stones. 

Q.     Were  you  going  to  buy  them? 

A.  No,  sir.  I  told  him  and  explained  to  him 
that  I  was  going  to  burglarize,  have  to  get  [18] 
them  in  burglaries. 

Q.  And  then  what  took  place  after  that  meeting 
between  you  and  Cosenza? 

A.  Well,  as  I  can  remember,  shortly  after  that, 
I  may  have  seen  him  a  time  or  two,  but  then  after 
that  I  left  for  Oklahoma. 

Q.  Did  you  ever  see  the  defendant  out  at  24th 
Street  and  Camelback  Road?  A.     Yes,  I  did. 

Q.  And  at  what  place  in  that  vicinity  did  you 
see  him? 

A.  I  believe  he  was  bartending  out  there  at  this 
Corral — it  used  to  be  the  Corral,  or  something  like 
that,  on  24th  and  Camelback  Road. 

Q.     When  was  it  did  you  see  him  out  there  ? 

A.  I  think  it  was  in  August  or  September.  I 
believe  he  was  getting  ready  to  open  that  bar  and 
that  is  when  Lona  Lane  was  with  me. 

Q.  Did  you  discuss  the  facts  of  that  matter  with 
the  defendant  at  that  time  and  place? 

A.     I  think  I\did.  yes,  sir — yes,  everytime  I  saw 
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liim  I  talked  with  him  a])oiit  it,  something  about  it. 

Q.  When  you  talked  to  him,  when  Lona  Lane 
was  there,  just  what  part  of  the  premises  did  you 
hold  this  conversation  with  the  defendant?  [19] 

A.     At  the  bar. 

Q.     Was  Lona  Lane  right  there  ? 

A.     Well,  she  was,  yes,  sir,  sitting  there. 

Q.     She  didn't  enter  into  the  discussion,  did  she? 

A.  Well,  I  don't  rememl)er  whether  she  did  or 
not. 

Q.  And  at  this  particular  time  what  was  the 
substance  of  your  conversation  with  the  defendant 
with  respect  to  this  jewelry,  if  any? 

Mr.  Wilson:  Could  we  have  the  date,  your 
Honor,  more  definitely  fixed? 

The  Court:  Well,  you  could  have  if  he  could 
remember  it,  ])ut  he  says  it  was  along  in  August  or 
September,  that  is  his  best  recollection.  That  is 
all  any  witness  can  testify  to.    Go  ahead. 

(The  question  was  read  by  the  reporter.) 

The  Witness:  Well,  the  same  conversation,  that 
I  was  planning  on  going  on,  I  think,  to  the  East  and 
see  if  I  could  get  some  jewelry,  if  he  could  handle 
it,  just  like  he  always  told  me:  "Anytime  you  get 
anything.  I  can  help  you  get  rid  of  it,  I  can  help 
you  merchandise  it." 

Q.  (By  Mr.  Thurman)  :  You  didn't  have  any 
of  that  jewelry  with  you  at  that  time? 

A.     No,  sir;  I  didn't  at  that  time.  [20] 

Q.    When  did  you  see  the  defendant  again,  if 
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you  did,  subsequent  to  the  time  that  you — subse- 
quent to  the  two  times  that  you  have  mentioned"? 

A.  Well,  as  I  remember,  that  is  the  only  place 
I  saw  him  is  there  and  down  to  the  Jefferson  Bar. 
I  might  have  met  him  on  the  street  a  time  or  two. 
I  can't  remember. 

Q.  Did  you  ever  leave  for  the  East,  as  you  say, 
after  these  conversations  with  the  defendant? 

A.     I  did,  yes. 

Q.     And  who  did  you  go  with? 

A.     Well,  I  and  Oliver  Wheeler. 

Q.     And  who  was  Oliver  Wheeler? 

A.  Well,  he  was,  at  that  time  he  was  with  me, 
I  mean,  on  these  burglaries.  He  was  committing 
these  burglaries  with  me,  in  othei-  words,  a  partner. 

Q.     Did  he  leave  with  you  from  Phoenix? 

A.     He  did,  yes. 

Q.     Where  did  you  and  Wheeler  go? 

A.  Well,  we  left  Phoenix  and  we  went  to,  almost 
direct  to  Oklahoma  City. 

Q.  Now,  about  what  time  did  you  leave  Phoenix 
for  Oklahoma  City  with  this  man  Miller? 

A.     Sir,  I  couldn't  remember  that. 

Q.     Was  it — can  you  give  us  the  month?  [21] 

A.    Well,  I  believe  it  was  in  September. 

Q.     September? 

A.     Yes,  it  was  in  September. 

Q.  How  did  you  go  from  here  to  Oklahoma 
City,  the  two  of  you?  A.     Drove. 

Q.     In  an  automobile?  A.     Yes. 

Q.     And  when  did  you  get  to  Oklahoma  City? 
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A.  Wf^l,  it  was  along-  tlio  latter  part  of  Septem- 
ber. I  can't  remember  the  date  of  that,  the  latter 
part  of 

Q.  (Interrupting) :  After  you  and  this  man, 
what  did  you  say  his  name  was  ? 

A.     Wheeler,  Oliver  Wheeler. 

Q.  I  called  him  "Miller"  a  minute  ago.  After 
you  and  Wheeler  got  to  Oklahoma  City — that  is  in 
the  State  of  Oklahoma?  A.     Yes. 

Q.    What  did  you  do? 

A.  Well,  there  were,  I  think  w^e  stayed — well, 
I  think  the  first  night  we  went  into  Oklahoma  City 
we  went  to  the  residential  district,  this  Country  Club 
residential  district  and  looked  these  houses  over  and 
that  night  committed  just  one  burglary,  this  Cosmer 
residence  in  Oklahoma  [22]  City. 

Q.    Who  went  in  the  house,  you  ? 

A.  No  sir;  I  didn't  go  in  the  house.  That  fellow 
went  in  the  house  and  I  waited  in  front,  around 
the  block  and  he  brought  out  a  small  safe  and  then 
we  loaded  the  safe,  took  the  safe  to  the  country 
and  the  next  day  we  went  back  and  broke  the  safe 
open  and  removed  the  jewelry. 

Q.  And  when  you  left  Phoenix  with  Wheeler, 
you  didn't  have  the  safe  with  the  jewelry  in  it,  did 
you?  A.     No,  sir. 

Q.  AVhen  Wheeler  left  you  to  enter  this  home 
he  didn't  have  any  safe  with  him  or  any  jewelry, 
did  he?  A.     No. 

Q.     You  know  that  of  your  own  knowledge? 

A.    I  am  positive,  yes,  sir. 
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Q.  Now,  after  the  safe  was  obtained  and  broken 
open,  as  you  have  stated,  what  did  you  find  in  it  ? 

A.  Well,  there  were  several  pieces  of  jewelry, 
I  figure  about  25  or  $30,000.00  worth  of  jewelry. 

Mr.  Wilson:  We  object  to  that  as  giving  an 
opinion  and  he  is  not  qualified. 

The  Court :  Well,  maybe  he  is  qualified.  He  [23] 
has  been  a  burglar  long  enough. 

Mr.  Wilson:  I  don't  know.  This  appears  to 
have  been  his  first  experience,  according  to  his 
testimony. 

Mr.  Thurman:  As  far  as  this  case.  I  was  just 
trying  to  limit  it  but  we  can  get  into  the  rest  of  it 
if  he  wants  to,  your  Honor,  we  will  be  glad  to. 

The  Court :     All  right,  go  ahead. 

Q.  (By  Mr.  Thurnian)  :  I  am  sui-e  he  v^'on't  be 
alone  in  it.  I  lumd  v'ou  (lovernment's  Exhibits 
1-A  to  E  for  Identification  and  ask  you  to  examine 
them.  A.     Yes,  sir. 

Q.     Now,  have  you  ever  seen  that  jewelry  before  ? 

A.    Yes,  sir. 

Q.     Where  was  the  first  time  you  saw  it? 

A,  I  saw  these  when  I  opened  the  safe  out  of 
the  Cosmer  residence  in  Oklahoma  City. 

Q.  And  was  all  of  that  jewelry  found  in  that 
particular  safe  that  you  have  mentioned  ? 

A.     It  was,  yes,  sir. 

Q.  And  are  you  familiar  with  jewelry  and  dia- 
monds, stones?  A.     Well,  yes,  sir;  some. 

Q.  And  have  you  had  occasion  to  handle  a  good 
deal  of  it?  [24]  A.     Well,  I  have,  yes,  sir. 
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Q.     And  you  had  occasion  to  dispose  of  it,  sell  it? 

A.     I  have,  yes,  sir. 

Q.  And  during  these  several  years  have  you  had 
some  idea  of  the  price  of  jewelry  that  was  stolen? 

A.     Yes,  sir ;  I  have  a  pretty  close  idea. 

Q.  And  can  you  give  the  court  and  the  jury 
your  value  of  the  exhibits  I  handed  you? 

Mr.  Wilson :  We  object  on  the  ground  the  wit- 
ness is  not  qualified  to  testify  as  to  the  value. 

The  Court:     Go  ahead. 

A.  Yes,  sir;  I  could,  I  could  give  you  an  ap- 
proximate value. 

Q.  (By  ^Ir.  Thurman) :  What  do  you  say  it 
was  worth? 

A.  I  would  say  it  would  be  roughly  worth  about 
$25,000.00. 

Q.  That  is  the  same  testimony  you  gave  before 
the  Grand  Jury,  wasn't  it? 

A.     I  believe  it  was,  yes,  sir. 

Mr.  Wilson:  We  object  to  that,  if  the  court 
please. 

The  Court:     Yes. 

Q.  (By  Mr.  Thurman) :  Well,  after  you  ob- 
taiiied  this  jeAveli-y  from  the  safe,  what  did  you 
do  with  the  [25]  safe? 

A.  Well,  I  left  the  safe  there  and  I  just  took 
the  jewelry  along. 

Q.  You  say  you  took  the  jewelry  along.  Where 
did  you  take  it  to  ? 

A.  I  took  the  jewelry  with  me  and  brought  it 
])ack  to  Arizona. 
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Q.  Now,  when  you  speak  of  the  jewelry,  you 
mean  this  jewelry  here,  these  exhibits  I  handed  you, 
five  pieces? 

A.  Yes,  sir.  Of  coures,  there  was  more  jewelry, 
but  that  was  among  them. 

Q.     That  was  among  them  ?  A.     Yes. 

Q.  Where  were  you  going  with  this  jewelry 
after  you  left  Oklahoma  and  brought — after  you 
left  Oklahoma  with  it? 

A.  Well,  I  was  coming  back  to  see  Cosenza  about 
it,  see  if  it  could  Ije — we  could  merchandise  it. 

Q.  And  then  if  nothing  was  done  in  Arizona 
what  were  you  going  to  do  about  it? 

A.  Well,  I  figured  that  he  had  had  a  deal  for  me 
on  it.  In  other  words,  I  had  it  in  mind  of  merchan- 
dising it  to  him. 

Q.     What  took  place  after  you  got  to  Phoenix? 

A.  Well,  I  didn't  show  him  the  jewelry  at  the 
time  I  came  back.   I  told  him  I  did  have  it. 

Q.     Where  was  it  that  you  told  him  you  had  it? 

A.     I  believe  it  was  at  this  bar,  the  Jefferson  Bar. 

Q.     At  the  Jefferson  Bar?  A.     Yes,  sir. 

Q.     And  about  when  was  that?    . 

A.  Well,  around  October,  I  believe  we  came  back 
in  October,  maybe  the  middle  or  the  last,  something 
like  that. 

Q.  Can  you  give  the  court  and  jury  an  idea  as 
to  the  date  of  the  burglary  ? 

A.  I  believe  it  was  along  the  last  part  of  Sep- 
tember. 
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Q.  Then  where  did  you  go  with  the  jewelry;  did 
you  come  straight  to  Phoenix  with  it? 

A.  Well,  I  came  to  Texas  and  then  to  Phoenix, 
yes,  sir. 

Q.  What  time  did  you  land  in  Phoenix  with  the 
jewelry? 

A.    Well,  I  couldn't  say  exactly  what  time. 

Q.     Can  you  give  us  an  idea  of  the  month  ? 

A.  It  was  around  October  sometime,  along  the 
last  part  of  October  is  my  best  recollection.  [27] 
I  think  that  is  about  right,  October. 

Q.  Just  tell  us  what  took  place  at  that  time  with 
respect  to  this  jewelry. 

A.  Well,  I  talked  to  him  about  the  jewelry  and 
told  him  I  had  it  and  he  said  he  hadn't  anyone 
lined  up  right  at  that  time,  and  we  talked  about  it 
a  little  and  I  said,  ''Well,  I  am  planning  on  making 
another  trip  back,"  I  was  thinking  about  making 
another  trip  back.  He  said,  "That  is  all  right,  that 
is  all  right,  and  get  what  you  can  get  and  I  will 
have  a  market  for  it  and  sell  the  whole  thing,"  so 
then  I  went  back. 

Q.     Did  you  go  back  ? 

A.  Yes,  sir;  I  did,  we  went  through  Texas  and 
Oklahoma  and  various  parts  of  Texas,  Oklahoma, 
Tulsa  and  different  cities. 

Q.     Did  you  ever  return  to  Phoenix  % 

A.     Yes,  I  did. 

Q.     About  when? 

A.     Around  about  the  last  of  November. 

Q.     Of  what  year!  A.     '49. 
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Q.  And  did  you  see  Cosenza  when  you  got  back 
in  '49?  A.     I  did,  yes,  sir. 

Q.     When?  [28] 

A.  I  saw  him  at  this  bar,  the  Jefferson  Bar  at 
that  time. 

Q.  And  what  took  place  between  you  and  Co- 
senza at  that  time  ? 

A.  Well,  I  told  him  I  had  this  jewelry  and,  al- 
together that  I  did  have,  if  I  remember  right,  ap- 
proximately 50  or  $60,000.00  worth  of  jewerly  alto- 
gether. 

Q.     What  did  he  say  in  response  to  this  ? 

A.  Well,  he  said  he  had  been  doing  some  looking 
around,  he  had  a  couple  of  men  in  mind  to  show 
it  to. 

Q.     Then  what  took  place  *? 

A.  Well,  he  wanted  to  take  it  and  sell  it  piece 
by  piece,  I  guess,  first,  and  I 

Mr.  Wilson:  (Interrupting)  May  we  have  the 
conversation,  please,  instead  of  a  conclusion  of  the 
witness. 

Q.  (By  Mr.  Thurman)  :  What  did  he  say,  in 
substance  ? 

A.  Well,  as  T  remomber,  he  said,  well,  lie 
says,  "I  have  some  men  in  mind,  some  parties  in 
mind,  and  if  you  want  to  sell  it,"  he  says,  'Sve 
could  make  a  deal  on  it,"  and  he  said  he  wanted  to 
kno\v  what  his  commission  would  be.  I  told  him 
''Well,  you  know  me?  It  would  be  right,"  and  we 
did  have  some  conversation  about  what  the  [29] 
percentage  it  would  be,  but  I  don't  remember  what 
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that  was,  and  so  then  he  said  he  had  arrangements 
made  to  show  this  to  a  fellow  by  the  name  of  Skip- 
per, I  mean,  Skipper's  Bar,  I  believe  it  was,  and  he 
wanted  to  know  when  I  could  get  the  jewelry.  I 
told  him  I  had  it  in  a  certain  place  and  if  he  would 
meet  him,  I  would  meet  him  at  this  place,  I  mean, 
I  would  get  the  jewelry  and  meet  him  at  this  place 
and  he  could  look  it  over  and  take  what  pieces  he 
wanted  to  show  as  a  sample,  so  he  met  me  at  this 
West  Madison  Street  address,  him  and  this  Lona 
Lane,  and  he  looked  over  all  I  had  there  and  said  he 
would  pick  out  these  pieces,  these  particular  pieces 
that  he  thought  he  would  like  to  show^  them. 

Q.  (By  Mr.  Thurman) :  Were  they  packed  in 
anything  at  that  time '? 

A.  Well,  at  that  time,  I  can't  remember.  They 
were  in  a  sack,  I  believe.  I  believe  they  were  in  a 
paper  sack,  all  of  it. 

Q.  After  you  showed  him  these  pieces  at  this 
address,  did  you  say? 

A.  Well,  I  Ix'lievc  it  was  on  West  Madison,  the 
1500  block,  I  believe  it  was. 

Q.     Here  in  Phoenix,  Arizona?  A.     Yes. 

Q.     Then  what  took  place? 

A.  Well,  I  showed  him — of  course,  he  picked 
out  these  few  pieces  he  wanted  to  show  as  samples, 
to  show  the  man  that  they  were  all  right,  and  I  told 
him,  I  said,  "Well,  you  know,  I  don't  want  any- 
thing to  do  with  this  stuff."  He  said,  "That  is  all 
right,  I  will  carry  it,"  and  I  left  my  car  there  and 
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he  selected  these  pieces  and  put  them  in  his  pocket 
and  we  came  do\\Tntown  and  we  rode  down  in  a 
white  Buick. 

Q.     Who  had  the  white  Buick? 

A.  Mr.  Cosenza,  and  we  rode  downtown  in  that 
Buick  and  he  put  them  in  his  pocket.  He  parked 
in  a  parking  lot  and  he  took  it  into  Skipper's  place. 

Q.     And  do  you  remember  what  day  that  was  ? 

A.  Well,  sir,  I  don't  remember  exactly.  I 
think  it  was  along — I  can  only  give  you  approxi- 
mately, around  the  first  of  December. 

Q.     Of  what  year?  A.     Of  '49. 

Q.  Now,  about  what  time  of  day  was  it  that  you 
went  into  this — that  you  or  Cosenza  went  into  Skip- 
per's Bar  here  in  Pheniox,  Arizona? 

A.  Well,  sir,  it  was — that,  I  could  think  pretty 
close.   It  was  around  one  o'clock.  [31] 

Q.  Now,  tell  the  court  and  jury,  if  you  can, 
where  this  Skipper's  Bar  is  located  that  you  men- 
tioned. 

A.  Well,  I  don't  know,  I  don't  remember.  It 
is,  I  believe,  on  Monroe  or  Adams  right  off  Central, 
Skipper's  Bar  and  Buffet,  west. 

Q.     Who  went  in  first,  into  Skipper's? 

A.  Well,  we  walked  in  together  like  and  I 
waited  in  the  front. 

Q.    Whereabouts  in  the  front  did  you  wait  ? 

A.  Well,  sir,  I  waited  in  the  front  end  of  the  bar 
or  the  tables,  I  can't  remember,  but  I  sat  there  and 
waited  for  him.   He  went  in  to  see  Skipper. 

Q.     Just  where  did  Cosenza  go? 
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A.  Well,  he  went  into  a  private  office  in  the  hack, 
into  Skipper's  office  while  I  waited  in  the  front. 

Q.    Did  you  see  anybody  in  the  front  bar  ? 

A.  Well,  yes,  there  was.  There  was  a  bartender 
there,  I  believe  one  or  two  bartenders,  that,  I  can't 
remember.  There  was  one,  I  know,  was  in  there, 
and  probably  two  or  three  people. 

Q.  Did  you  see  that  bartender  here  this  morning 
in  the  court  room? 

A.  No,  sir;  I  didn't  pay  any  attention,  I  [32] 
didn't  notice. 

Q.  After  Cosenza  went  into  this  office,  as  you 
claim.  Skipper's  office,  what  took  place? 

A.  Well,  I  waited  approximately  15  minutes, 
maybe  20  minutes,  something  like  that,  and  he  came 
to  the  door  and  called  me. 

Q.     Who  did? 

A.  Cosenza  did,  and  I  went  into  the  office,  as 
I  remember,  and  they  had  this  jewelry  on  the  table, 
on  his  desk. 

Q.  This  jewelry  here  that  is  marked  as  Govern- 
ment's Exhibit  1  for  Identification? 

A.     Yes,  sir. 

Q.     One  to 

A.  Yes,  sir.  That  was  on  the  desk  and  so  I  asked 
him,  I  said,  "Those  fellows  all  right?"  He  said, 
"Yes.  This  is  Skipper,  he  is  all  right,"  and  he  said 
he  was  interested  in — Skipper  started  talking  about 
the  jewelry.  He  said  he  really  wasn't  in  the  jewelry 
business.  He  said  he  might  be  interested  in  a  couple 
of  pieces  of  it  and  wanted  to  know  if  it  was  local, 
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if  it  was  hot,  and  I  told  him,  no,  it  was  from  the 
East,  that  it  was  not  from  here,  that  he  could  feel 
sure  it  was  all  right,  so  they  took  a  couple  of  pieces 
out  for  appraisal.  [33] 

Q.     Who  went  out  with  the  pieces? 

A.  Well,  Skipper  walked  out  with  the  pieces 
and  Cosenza  and  I  stayed  in  the  office. 

Q.    And  did  this  man  Skipper  come  back  in? 

A.    Who? 

Q.     Who  did  you  say?  A.     Skipper. 

Q.     Do  you  know  Skipper's  right  name? 

A.     No,  sir;  I  don't. 

Q.     The  man  known  as  Skipper,  then? 

A.  The  man  that  owns  Skipper's.  I  only  know 
him  as  "Skipper,"  that  is  all. 

Q.     How  long  was  he  gone,  if  you  remember? 

A.  Well,  I  suppose  probably  another  15  minutes 
— 20  minutes,  something  like  that. 

Q.     Did  he  ever  return?  A.     Yes,  he  did. 

Q.  What  took  place  after  this  man  Skipper 
returned  to  this  room  where  this  jewelry  was? 

A.  Well,  I  don't  know.  He  talked  something 
about  the  price  some  fellow  had  appraised  it  to 
him  for,  and  he  said  he  didn't  know  if  he  would 
be  interested  in  it  or  not.  Then  he  said  he  wanted, 
I  believe  at  that  time  he  was  interested  in  a  brace- 
let or  a  watch  for  his  wife  or  daughter  that  was 
graduating,  that  is  all  he  was  interested  [34]  in. 
I  told  him  I  understood  when  I  came  there  he  was 
not  interested  in  a  piece  or  two,  he  was  interested 
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in  taking  it  all,  that  I  was  not  interested  in  selling 
a  piece  or  two,  and  he  said,  ^'Well,  this  fellow,  the 
bartender  in  the  front,"  he  said,  "He  may  be  inter- 
ested in  one  of  these  pieces,"  and  I  said,  "Well,  I 
don't  want  to  fool  with  anybody  miless  I  know  he 
is  all  right,  because  this  merchandise  is  hot,  plenty 
hot."  "Well,"  he  said,  "this  fellow  is  all  right,  he 
worked  for  me  for  a  couple  of  years,"  and  he 
okayed  him  and  Cosenza  okayed  him  and  said  he 
was  all  right.  I  said,  "Okay,  if  he  is  all  right  I 
might  be  able  to  talk  to  him,"  and  so  this  fellow 
came  in  the  office  and  he  made  about  some  sort  of 
an  offer  for  the  pieces  I  had. 

Q.  Do  you  know  whether  or  not  he  made  a 
defirdte  offer,  or  whether  he  Just  discussed  it  gener- 
ally and  left? 

A.  Well,  I  think  he  just  discussed  it  generally 
and  tentatively  made  an  offer,  I  think,  something 
like  $600.00  for  the  pieces,  or  something  of  the  kind. 

Q.     How  long  did  he  stay  in  there? 

A.     Oh,  possibly  five  minutes,  a  short  time. 

Q.     Did  you  eventually  leave  then  or  not?  [35] 

A.  Well,  after  I  understood  he  wanted  to  fool 
around  with  it,  buy  a  piece  or  two  at  a  time,  this 
fellow  Skipper,  I  didn't  like  the  idea  very  well  any- 
way and  T  told  Cosenza  that  I'd  rather — better  see 
if  we  could  make  a  better  deal,  because  I  wasn't 
interested  in  that  kind  of  set-up. 

Q.     Cosenza  was  there  all  of  this  time? 

A.     Yes,  he  was  right  there. 

Q.     Then  what  took  place? 
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A.  Then  I  told  him.  He  said,  "What  do  you 
want  to  do?"  I  said,  "I  had  better  go  back  to  my 
car,  take  this  back,  and  see  what  you  can  do."  He 
said,  "All  right,  I  will  see  what  I  can  do,"  and  he 
tried  to  get  me  to  give  him  a  piece  or  two  at  a  time, 
he  wanted  to  sell  a  piece  or  two  separately.  I  told 
him  I  would  rather  wait  to  get  a  deal. 

Q.  After  you  made  up  your  mind  to  leave,  as 
you  stated,  who  left  first,  if  you  know? 

A.  Well,  sir,  I  don't  remember.  I  think  that 
Cosenza  and  I  walked  out  of  the  place  there  toget- 
her, or  him  a  little  in  front  of  me,  or  something  of 
the  kind  with  the  jewelry.  He  had — still  had  the 
jewelry  in  his  possession  in  his  pocket.  [36] 

Q.  Now,  when  this  man  Skipper  left  the  place, 
as  you  stated,  to  have  an  appraisal  of  the  jewelry, 
do  you  know  where  he  went,  of  your  own  knowl- 
edge? A.     No,  sii';  I  do  not. 

Q.     You  didn't  see  him  after  he  left  the  door? 

A.     No,  sir;  I  didn't. 

Q.  Now,  when  you  left  with  Cosenza,  did  you 
see  this  bartender  still  at  the  bar  as  you  went  out, 
or  did  you  notice  him  back  of  the  bar? 

A.    Yes. 

Q.  The  same  man  that  had  been  in  the  room 
previously?  A.     Yes,  the  same  man. 

Q.  And  he  was  the  same  bartender  that  was  on 
duty  when  you  went  in,  is  that  correct  ? 

A.     Yes,  sir. 

Q.  Now,  what  happened  after  that  with  respect 
to  the  jewelry? 
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A.  Well,  of  course,  he  wanted  it  in  pieces  and 
I  refused  to  do  that. 

Mr.  Wilson:  Wait  a  minute,  if  the  court  please, 
that  is  not  responsive  to  the  question. 

Mr.  Thurman:     That  is  right. 

Mr.  Wilson:     I  move  that  it  be  stricken. 

Q.  (By  Mr.  Thurman)  :  What  happened  to  the 
jewelry  [37]  after  you  and  Cosenza  left  Skipper's? 

A.  Well,  I  took  the  — we  went  out  to  his  Buick 
w^hich  was  in  the  parking  lot  and  then  he  took  me 
back  to  my  car. 

Q.     And  where  was  your  car? 

A.  My  car  was  in  the  vicinity  there  of  17th 
and 

Q.  (Interrupting) :  And  who  had  the  jewelry 
during  the  ride  from  Skipper's  to  where  your  car 
was  ?  A.     He  had  it  in  his  pocket. 

Q.  Did  you  get  the  jewelry  back  from  him  at 
that  time? 

A.     Yes,  I  did  when  he  left  me  out  at  my  car. 

Q.     Then  what  did  you  do  with  the  jewelry? 

A.  Well,  I  took  the  jewelry,  this  jewelry  and  put 
it  back  with  the  other  jewelry  and  put — hid  it  back. 

Q.     Tlien  wliere  did  you  co  witli  it  ? 

A.  Well,  I  kept  it  there  for  some  time,  of 
course,  while  he  was  trying  to  make  another 
deal 

Mr.  Wilson  (Interrupting)  :  We  object  to  that, 
if  the  court  please,  that  is  a  conclusion  of  the  wit- 
ness and  move  that  it  be  striken  and  that  the  jury 
l:>e  instructed  to  disregard  it. 


United  States  of  America  49 

(Testimony  of  George  Henry  Booth.) 

The  Court :     All  right.  [38] 

Q.  (By  Mr.  Thurman)  :  What  can  you  tell  the 
court  and  jury  about  this  other  deal  you  mentioned 
that  Cosenza  was  trying  to  make  for  you?  Did  you 
have  an}^  conversation  about  that?  If  so,  give  us 
the  time  and  the  place. 

A.  Well,  shortly  after  this  first  visit  that  I  had 
he  took  me  out — I  think  it  was  after  that  visit,  he 
took  me  out  to  South  Central  and  mentioned  some 
fellow's  name  that  he  was  talking  to  him  about  the 
jewelry. 

Q.  And  what  took  place  with  respect  to  the  jew- 
elry there? 

A.  Well,  I  didn't  have  the  jewelry  there.  We 
were  only  talking.  Of  course,  he  took  me  out  to  talk 
to  the  fellow  and  the  fellow  wasn't  interested  and 
he  mentioned  he  had  some  more  in  mind.  That  is 
about  all  it  amounted  to.  I  wouldn't  let  him  have  it 
any  more.  He  wanted  it  and  to  take  it  to  be  used  as 
a  sample  and  I  wouldn't  let  him  do  that. 

Q.     What  did  you  do  \^dth  the  jewelry? 

A.  Well,  I  believe  after  that  I  took  the  jewelry 
when  I  moved  it  from  here.  I  moved  it  to  Cali- 
fornia. 

0.     Moved  it  to  California?  A.     Yes,  sir. 

Q.     These  pieces  here?  A.     Yes,  sir. 

Q.  Contained  in  this  Government's  Exhibit  1-A 
to  E?  A.     Yes,  sir. 

Q.  And  what  part  of  California  did  you  take 
it  to  ?  A.     Took  it  to  Los  Angeles. 

Q.     How  long  did  you  stay  in  Los  Angeles? 
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A.  Well,  I  don't  remember  in  Los  Angeles,  but 
until  around  May,  I  believe. 

Q.     May  of  '50?  A.    Yes,  sir. 

Q.     And  then  what  took — where  did  you  go? 

A.     Then  I  took  it  to  Reno. 

Q.     Reno,  Nevada  1  A.     Yes,  sir. 

Q.     What  did  you  do  vvith  it  in  Reno,  Nevada  ? 

A.  Well,  that  is  where  they  apprehended  me 
there  in  Reno.  I  was  trying  to  sell  them  in  Reno 
there  when  they  apprehended  me. 

Q.  Did  you  have  them  on  your  person  when  you 
went  in  Reno?  A.     No,  sir;  I  did  not. 

Q.     Where  were  they? 

A.  Well,  a  part  of  them  was  with  a  club  [40] 
owner  there  and  the  other  half  of  them  was  buried 
about  12  miles  out  of  towTi,  had  them  buried  on 
the  highway. 

Q.     Who  buried  them?  A.     I  did. 

Q.  Were  any  of  these  pieces  in  this  Govern- 
ment's Exhibit  buried  at  that  time  and  place  by 
you  ?  A.     Yes,  they  were. 

Q.     All  of  them? 

A.    Well,  everjrfching  except  the  watch. 

Q.    Which  watch? 

A.     The  watch  right  there. 

Q.     The  little  one? 

A.     That  one,  yes,  sir. 

Q.  And  that  would  be  Government's  Exhibit 
1-B  for  Identification? 

A.  Yes,  sir.  This  watch  was  with  the  club  owner, 
I  believe,  at  the  time,  this  along  with  some  more. 
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Q.  This  particular  set  accompanied  the  other 
pieces  of  jeweliy  from  Oklahoma  City  through 
Texas,  Arizona,  California  and  Nevada,  is  that 
right  ?  A.     That  is  right,  yes,  sir. 

Q.  Now,  who  dug  this  jewelry  up  there  in 
Nevada,  if  it  was  ever  dug  up  ?  [41] 

A.     I  did  myself. 

Q,     How  was  it  yow  cam(»  to  dig  it  up? 

A.  Well,  sir,  after  I  was,  of  course,  arrested,  I 
came  here  and  I  wanted  to  clear  my  case  up  and  so 
I  decided  to  make  all  the  restitution  I  could  by  turn- 
ing this  jewelry  in  and  decided  to  make  all  the  res- 
titution I  could  and  I  turned  it  all  up,  dug  it  up. 

Q.     Did  you  go  there  alone  and  dig  it  up? 

A.  No,  sir;  I  was  with  the  officers  that  picked 
me  up  and  arrested  me. 

Q.     What  officers  took  you  there  % 

A.     Officers  Nichols  and  Roberts. 

Q.     Police  officers? 

A.     Phoenix  Police  Department,  yes. 

Q.  Did  you  take  them  out  to  where  the  place 
was? 

A.  Yes,  sir,  along  with  an  FBI  agent  and  I 
think  the  local  sheriff  there  and  a  couple  of  other 
men. 

Q.  And  after  this  particular  jewelry  was  re- 
covered, who  took  possession  of  it  there,  if  you 
know  ? 

A.  Well,  I  believe  the  Officers  Roberts  and 
Nichols. 

Q.     Did  you  identify  any  of  it  at  that  time?  [42] 
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A.  Well,  of  course,  I  told  them  what  I  had 
buried  there,  and  they,  of  course 

Mr.  Wilson:  (Interrupting):  We  object  to 
this,  if  the  court  pleases.  It  would  be,  it  seems  to 
me,  in  the  nature  of  hearsay  evidence.  It  is  out  of 
the  presence  of  this  defendant.  We  object  on  the 
groimd  it  is  not  competent  evidence. 

The  Court:     All  right. 

Mr.  Thurman:  And  then  after  these  officers  re- 
ceived the  jewelry  what  took  place '? 

A.  Well,  they  brought  me — brought  the  jewelry 
back  here  to  Phoenix,  back  to  Phoenix,  and  me 
along  with  the  jewelry,  of  course. 

Q.  Now,  after  you  were  brought  to  Phoenix  by 
these  two  officers  you  have  mentioned,  what  took 
place  with  respect  to  the  jewelry  and  you? 

A.  Well,  at  that  time  I,  of  course,  had  some 
more  in  California  which  they  recovered. 

Mr.  Wilson:  We  object  to  that,  if  the  court 
please,  not  responsive  to  the  question. 

Mr.  Thurman:  Yes.  To  make  it  short,  did  you 
plead  guilty  to  the  transportation  of  the  stolen 
jewelry  in  interstate  commerce  from  the  State  of 
Oklahoma  into  the  State  of  Arizona  ? 

A.     I  did,  yes,  sir. 

Mr.  Wilson:  I  think  the  records  of  this  [43] 
court  here  would  be  the  best  evidence  as  to  whether 
he  pleaded  guilty. 

Q.     (By  Mr.  Thurman)  :     Where  are  you  now? 

A.     Well,  I  am  in  a  Federal  Penitentiary  now. 

Q.    Which  one?  A.    Latuna. 
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Q.  You  were  brought  here  by  subpoena  to  tes- 
tify? A.     Yes,  sir. 

Mr.   Thurman:     You  may   cross-examine. 

Cross-Examination 
By  Mr.  Wilson : 

Q.     How  old  a  man  are  you,  Mr.  Booth  ? 
A.     36  years  old. 

Q     During  the  years  '47  and  '48,  I  believe  you 
testified  that  you  engaged  in  the  business  of  buying 
and  selling  liquor  license,  is  that  right  ? 
A.     I  believe  in  that  time  some,  yes,  the  first  part 
I     of  '48  and  '47. 

r         Q.     And  on  one  occasion  you  became  associated 
with  the  defendant,  Mr.  Cosenza,  in  the  disposition 
f     of  a  liquor  license,  isn't  that  true  ? 
A.     Yes,  sir ;  I  was. 

Q.  You  had  a  buyer  for  a  liquor  license,  did  you 
^  not,  and  Mr.  Cosenza  had  one  for  sale,  isn't  [44] 
'     that  true  ?  A.     No,  sir. 

Q.     That  is  not  true? 
A.     No,  sir ;  we  were  together. 
Q.     At  that  time  did  you  know  this  man  that  you 
identified  as  Skipper  ? 

A.    Yes,  I  had  met  him  once. 
I        Q.     So  that  when  you  went  into  Skipper's  place 
on  December  1st,  1949,  you  needed  no  introduction 
to  this  man  Skipper  at  all,  did  you  ? 

A.  I  have  been  around  Phoenix  a  lot  of  years. 
I  know  him  but  he  didn't  know  me  at  that  time. 
He  didn't  remember  me,  no. 
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Q.  Well,  in  '48,  then  you  did  meet  Cosenza  first 
at  a  bar,  the  VFW,  is  that  right? 

A.  I  believe  it  was  a  bar  on  East  Washington, 
yes. 

Q.    Was  that  a  VFW  club  room  ? 

A.  I  believe  it  was  some  sort  of  a  club  he  had  a 
license  there. 

Q.     Are  you  a  veteran  ? 

A.     No,  sir ;  I  am  not. 

Q.    You  were  not  a  member  of  the  VFW  ? 

A.    No,  sir. 

Q.  You  were  taken  there  by  some  friend,  is 
that  right  <?  [45] 

A.     No,  some  friend  and  I  went  there  to  see  him. 

Q.  You  closed  your  business  with  Mr.  Cosenza 
in  the  sale  or  disposition  of  the  liquor  license,  didn't 
you,  back  in  '48  ? 

A.  We  did  make  a  deal,  yes.  Him  and  I,  we  both 
bought  it  and  both  sold  it. 

Q.  Did  you  have  any  other  similiar  transaction 
with  the  defendant  after  that  time  respecting  any 
other  license? 

A.  We,  of  course,  had  several  prospects  and  sev- 
eral buyers,  but  after  that  time  I  don't  believe  we 
sold  any  more  licenses,  that  is,  as  far  as  I  know 
about  it,  we  didn't. 

Q.  What  was  your  business  then  after  the  sale 
of  this  hcense? 

A.  Well,  you  mean  after  I  quit  selling  licenses 
with  Cosenza? 

Q.     No,  around  in  '48. 
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A.     At  that  time  I  was  doing  nothing. 

Q.  And  I  believe  you  testified  you  may  have 
seen  Mr.  Cosenza  after  the  sale  of  this  license  on 
one  or  two  occasions  up  to  '49  ? 

A.     Yes.   I  don't  remember — let's  see — yes,  I  did. 

Q.  And  there  was  no  intimate  friendship  [46] 
between  you  and  the  defendant,  was  there,  Mr. 
Booth  ?  It  was  a  casual  acquaintance  that  grew  out 
of  that  business  transaction  and  that  is  all,  isn't 
that  true? 

A.     Well,  I  wouldn't  say  that,  no,  sir. 

Q.  Well,  according  to  your  direct  examination, 
then,  your  next  definite  contact  that  you  can  recall 
with  Mr.  Cosenza,  the  defendant,  was  sometime 
probably  during  the  month  of  August,  1949,  is  that 
right '^  A.     No,  sir. 

Q.  Well,  what  did  you  testify  to  about  August, 
'49,  on  your  direct  examination  here  this  morning? 

A.  Well,  that  I  had  a  discussion  with  him  about 
going  to  Oklahoma. 

Q.  Had  you  had  any  previous  discussions  with 
Mr.  Cosenza  about  going  to  Oklahoma  before  that 
month  % 

A.  Well,  I  don't  remember  whether  I  did  or 
not. 

Q.  All  right,  and  that  conversation,  you  were 
of  the  opinion  on  your  direct  examination,  took 
place  possibly  at  the  Jefferson  Bar  and  possibly  at 
theElRancho? 

A.     Yes,  sir;  one  of  the  two  places,  I  believe. 
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Q.  But  you  are  rather  vague  as  to  which  [47] 
one  of  the  bars  it  actually  occurred  at,  is  that  right? 

A.  Well,  sir,  I  believe  I  am  a  little  bit.  I  can't 
remember  which  bar  it  was.  Definitely,  we  had  a 
conversation. 

Q.  Did  you  open  the  conversation  by  making  this 
proposal  of  going  out  and  rob  people  or  burglariz- 
ing houses,  or  did  Mr.  Cosenza  make  the  proposi- 
tion at  that  conversation  in  August  1 

A.  Mr.  Cosenza  and  I  had  talked  about  bur- 
glary and  things  like  that  before.  In  fact,  we  par- 
ticipated together  in  a  little  burglary. 

Q.  And  you  testified,  did  you  not,  in  the  pre- 
liminary hearing  in  this  matter  down  before  the 
United  States  Commissioner"? 

A.     This  matter? 

Q.     Yes,  against  Mr.  Cosenza,  didn't  you? 

A.     I  believe  I  did,  yes. 

Q.  Did  you  ever  make  any  statement  like  you 
just  made  from  the  witness  stand  now  that  he  ever 
engaged  in  a  burglary  with  you  ? 

Mr.  Thurman:  I  object  to  that  as  being  irrele- 
vant and  immaterial  and  an  improper  manner  of 
impeachment. 

The  Court :     Yes. 

Q.  (By  Mr.  Wilson) :  What  is  your  best  recol- 
lection [48]  hoih  as  to  the  date  in  August  and  as 
to  the  i)]ace  wher(>  this  conTersation  took  place? 

A.  Well,  I  can't  remember  which  place  it  was, 
sir. 
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Q.  I  see.  Are  you  certain  that  you  had  such  a 
conversation  with  Mr.  Cosenza  % 

A.     I  am  positive. 

Q.  Mr.  Booth,  do  you  remember  contacting  Mr. 
Cosenza  during  the  month  of  July,  '48  or  '9 — I  beg 
your  pardon,  '49? 

A.     I  believe  I  did  around  that  date. 

Q.  You  contacted  him  out  at  the  El  Rancho  bar, 
did  you  not,  during  the  month  of  July,  '49? 

A.     I  think  so. 

Q.  And  you  had  Mr.  Cosenza  cash  a  check  for 
you  at  that  time,  didn't  you,  Mr.  Booth? 

A.     Oh 

Q.  (Interrupting) :  Now,  could  you  answer 
that  yes  or  not  %  Didn  't  he  cash  a  check  for  you  % 

A.  Yes,  but  he  suggested  me  writing  it  and  cash- 
ing it. 

Q.  And  the  check  later  bounced,  to  use  the  slang 
expression,  didn't  it? 

A.     He  knew  it  was  going  to  bounce. 

Q.  Answer  the  question,  you  know^  it  bounced, 
didn't  you?  [49] 

A.  The  check  was  never  even  put  through,  I 
don't  think.  I  don't  think.  I  don't  know  what  he 
done  with  the  check,  but  he  knew  it  was  no  good 
when  I  gave  it  to  hun  and  he  told  me  to  put  another 
name  on  it  so  he  could  run  it  through  the  bar. 

Q.  Is  it  a  fact,  Mr.  Booth,  that  Mr.  Cosenza 
never  saw  you  after  you  passed  that  check  on  him 
until  about  the  first  of  December  down  here  at 
Skipper's  in  '49? 
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A.     I  did  see  him  between  that  time,  yes. 

Q.  But  now  you  can't  place  where  you  saw  him, 
whether  at  that  bar  or  down  at  the  Jefferson  Bar 
after  you  passed  that  hot  check  on  him  ? 

A.     I  didn't  pass  a  hot  check  on  him. 

Q.     Well,  after  you  passed  that  check  ? 

A.  After  he  gave  me  the  money  for  the  check 
after  stating  that  I  write  the  check  and  sign  another 
name  to  it  so  he  could  run  it  through  the  bar. 

Q.  You  can't  recall  whether  you  saw^  him  after 
that  time  at  the  Jefferson  Bar  or  back  at  the  El 
Rancho,  can  you? 

A.  No,  sir;  I  can't,  I  can't  remember  exactly 
which  place. 

Q.  It  wasn't  at  the  time  that  you  passed  [50] 
that  check  that  you  told  him  of  your  intended  bur- 
glaries in  Oklahoma,  was  it? 

A.     I  don't  understand  the  question. 

Q.  It  was  not  at  the  time  you  passed  the  check 
that  you  had  this  conversation  with  him  about 
going  to  Oklahoma  and  committing  burglaries'? 

A.  It  was  not  at  that  time,  no,  during  the  time 
of  the  check  in  July. 

Q.  I  believe  you  testified  that  you  went  away 
with  some  gentleman  and  later  came  back  to 
Phoenix  from  Oklahoma  sometime  during  the 
month  of  October,  is  that  right? 

A.  I  came  back  around  in  October  sometime,  I 
believe  the  last  of  October. 

Q.  Can  you  fix  the  date  more  definitely,  Mr. 
Booth,  than  just  the  latter  part  of  October? 
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A.     That  is  the  best  I  can  do. 

Q.     Could  it  have  been  the  early  part  of  October*? 

A.     That  is  the  best  I  can  do. 

Q.     Could  it  have  been  in  November? 

A.  I  only  fixed  it  for  you  the  best  I  could,  the 
latter  part  of  October. 

Q.     That  is  the  best  of  your  recollection  ? 

A.     That  is  right. 

Q.  And  you  contacted  Mr.  Cosenza,  if  I  [51] 
remember  your  direct  testimony  here  this  morning 
correctly,  you  contacted  him  at  the  Jefferson  Bar 
and  told  him  of  your  robberies,  is  that  right  ? 

A.  I  believe  at  the  Jefferson  Bar  or  the  Corral, 
one.  I  don't  remember  which. 

Q.  Is  the  Corral  and  the  El  Rancho  one  and  the 
same  ? 

A.  I  believe  the  same  on  24th  and  Camelback 
Road. 

Q.  I  see.  It  v^as  one  of  these  two  places  that  you 
contacted  Mr.  Cosenza,  the  defendant,  in  the  latter 
part  of  October,  1949,  after  committing  a  series  of 
burglaries  in  Oklahoma,  is  that  right  ? 

A.     I  believe  it  was. 

Q.  Could  it  have  been  in  any  other  place,  Mr. 
Booth,  other  than  the  two  places  you  named  that 
you  contacted  Mr.  Cosenza  ? 

A.  I  saw  him  at  two  or  three  different  places, 
but  one  of  these  two  places  where  we  had  the  con- 
versation. 

Q.  x\nd  there  you  told  him  definitely,  did  you, 
that  you  had  committed  a  burglary  at  either  one 
or  the  other  of  these  bars? 


60  Rao  id  A.  Cosenza  vs. 

(Testimonj^  of  George  Henry  Booth.) 

A.  I  told  him  at  that  time  in  October  that  I 
had  committed  these  burglaries.  [52] 

Q.  But  it  was  at  either  one  of  these  bars,  is  that 
right  ?  A.I  believe  it  was,  sir. 

Q.  Then,  according  to  your  direct  examination 
I  believe  you  testified  you  left  the  City  of  Phoenix 
again  and  didn't  return  until  sometime  around  the 
first  of  December,  is  that  right,  '49  ? 

A.  I  believe  around  the  last  of  November  or  the 
first  of  December,  or  the  last  of  November  and  the 
first  of  December. 

Q.  And  when  you  arrived  in  town  in  the  latter 
part  of  November,  '49,  where  did  you  contact  Mr. 
Cosenza  ? 

A.    Well,  I  believe  that  was  at  the  Jefferson  Bar. 

Q.  Could  it  have  been  at  the  El  Rancho  or  the 
Corral? 

A.  I  don't  believe  it  was  at  that  time.  I  think  he 
had  quit  working  there,  or  something. 

Q.  You  aren't  able  to  fix  any  more  accurate  date 
than  just  the  latter  part  of  November,  is  that  right  ? 

A.     Latter  part  of  November  is  the  best  I  can  do. 

Q.  Was  anybody  with  you  when  you  contacted 
him  at  that  time  1  [53] 

A.  Well,  I  was  in  the  bar  two  or  three  times. 
Lona  Lane  was  along  with  me. 

Q.  Then  in  the  latter  part  of  November,  1949, 
Lona  Lane  was  with  you  a  time  or  two  ? 

A.     I  believe  she  was. 

Q.  Did  Lona  Lane  know  of  your  burglaries  in 
Oklahoma? 
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A.     She  was  aware  of  it,  I  think,  yes. 

Q.     Did  you  display  these  jewels  to  her? 

A.  I  believe  I  did  show  them  to  her,  yes.  She 
knew  what  they  were. 

Q.  Did  you  ever  take  any  automobile  trip  with 
Mr.  Cosenza  about  that  time  other  than  the  one 
when  you  went  to  Skipper's,  I  mean? 

A.  Well,  I  met  him  two  or  three  times  at  differ- 
ent places.  I  can 't  remember.  Yes,  we  did,  w^e  went 
up  on  North  Central  at  one  time. 

Q.     In  your  car  or  his  car? 

A.  I  can't  remember.  I  think  I  met  him  out 
there  in  my  car.  I  met  him  out  there,  he  was  in  his 
car.  He  came  from  home,  or  something. 

Q.     Was  this  before  the  trip  to  Skipper's. 

A.  Wei],  that,  I  can't  remember.  I  believe  it  was 
right  after  the  trip  to  Skipper's. 

Q.  Well,  before  the  trip  to  Skipper's  did  you 
take  any  trip  wdth  Mr.  Cosenza  ?  [54] 

A.  Well,  that  is  a  few  days  in  there  I  just  can't 
remember  because  I  was  seeing  the  man  every  day 
or  two. 

Q.  I  believe  you  testified  on  direct  examination 
that  in  your  first  contacts  with  Mr.  Cosenza  you 
didn't  tell  him  about  these  robberies,  is  that  true? 

A.     I  don 't  understand  that.  Which  first  contact  ? 

Q.  The  one  in  October,  did  you  tell  him  you  had 
committed  the  burglaries? 

X.     I  did  positively,  yes,  sir. 

Q.  Did  you  explain  to  him  the  fruits  of  these 
burglaries  ? 

A.     I  did  at  that  time.  I  did  tell  him. 
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Q.  Did  you  explain  any  jeweliy  to  him  in  the 
conversations  in  the  latter  part  of  November,  1949  ? 

A.  The  first  time  he  saw  the  jewelry  is  when  he 
went  to  get  the  jewelry  \^dth  me  to  show  it  to  Skip- 
per.  It  was  around  the  first  of  December. 

Q.  Mr.  Booth,  can  you  fix  that  date  any  more 
accurately  than  about  the  first  of  December? 

A.  No,  sir;  I  can't,  around  the  first  of  Decem- 
ber. 

Q.  Is  it  your  best  recollection  at  that  time  [55] 
that  it  was  on  the  first  of  December  that  you  and 
Mr.  Cosenza  made  a  ^dsit  to  Skipper  ? 

The  Court:  He  said  about  the  first  of  Decem- 
ber, not  the  first  of  December. 

The  Witness:     I  said  about. 

Mr.  Wilson :     I  beg  your  pardon. 

The  Court :  He  said  about  the  first  of  December, 
not  the  first. 

Q.  (By  Mr.  Wilson)  :  Could  it  have  been  the 
latter  part  of  Novemlier,  would  you  say  ? 

A.  The  only  answer  I  have  for  that  is  about  the 
first  of  December,  and  that  is  all.  I  can't  say 
one 

Q.     Could  it  have  been  the  first  of  January? 

A.  The  only  thinp;  I  just  liave  to  say  it  was 
around  the  first  of  December.  I  don't  remember 
any  more — I  mean,  more  or  less,  it  was  right  in 
that  time. 

Q.  Was  your  partner  in  crime,  Mr.  Wheeler, 
around  at  that  time  ? 

A.     Yes,  he  was  around  at  that  time,  yes. 

Q.     Was  he  in  that  party  that  visited  Skipper's 
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on  about  the  first  of  December  ? 

A.     No,  sir ;  he  was  not. 

Q.  You  say  at  that  time  that  Mr.  Cosenza  came 
out  to  the  house  in  the  1500  block  on  West  [56] 
Madison  Street,  is  that  right?  A.     He  did,  yes. 

Q.  And  you  place  the  time  now  at  about  one 
o'clock,  is  that  right?  A.     Yes,  sir. 

Q.     Could  it  have  been  1 :15  ? 

A.     I'd  say  it  was  around  close  to  one  o'clock. 

Q.  And  who  else  was  present  when  Mr.  Cosenza 
was  at  that  house  on  that  occasion  ? 

A.  Well,  Lona  Lane  was — she  come  for  dinner 
and  I  was  there  and  I  told  her  I  was  going  to  meet 
this  fellow,  and  she  didn't  like  it 

Q.  (Intermitting)  :  Just  a  minute.  The  ques- 
tion is,  who  was  there  when  Mr.  Cosenza  was  there  ? 

A.  I  don't  remember  whether  she  had  left  when 
he  was  there.  It  was  right  about  the  time  she  left 
and  he  came  ujj.  Her  little  girl  was  there. 

Q.     What  kind  of  a  car  was  he  in? 

A.     He  was  in  a  Buiek,  a  white  Buick. 

Q.  Is  that  the  first  time  that  Mr.  Cosenza  ever 
saw  any  of  the  jewelry  which  was  the  fruit  of  these 
burglaries  that  you  and  Mr.  Wheeler  had  commit- 
ted? 

A.  That  is  the  first  time  he  saw  them.  He  knew 
about  them,  but  that  is  the  first  time  he  saw  [57] 
them. 

Q.  And  in  what  kind  of  container  did  you  have 
them  at  that  time  ^ 

A.     I  believe  in  a  paper  sack. 
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Q.  Did  you  have  all  the  jewelry  that  you  had 
pilfered  from  people  at  that  in  your  possession? 

A.     Not  all  of  it,  no,  sir. 

Q.  Did  you  have  all  of  this  jewelry  that  is  here 
in  court  that  you  had  looked  at  ? 

A.    Yes,  sir;  I  did. 

Q,     There  and  you  displayed  it  to  Mr.  Cosenza? 

A.     I  did  at  that  time,  yes,  sir. 

Q.  When  did  you  make  an  arrangement  with 
Mr.  Cosenza  to  meet  him  at  that  house,  at  that  par- 
ticular time? 

A.  Well,  I  believe  it  was  the  day  before  that,  the 
day  before  or  a  couple  of  days,  or  something  like 
that,  two  or  three  days.  I  called  him.  He  said  he 
had  these  men  that  wanted  to  see  it  and  they  would 
probably  buy  it.  I  believe  it  was  that  day  or  some- 
thing I  called  him  and  made  arrangements. 

Q.  Had  you  displayed  these  jewels  to  any  other 
prospective  purchasers  here  in  the  City  of  Phoenix 
prior  to  that  time  ? 

Mr.  Thurman:  I  don't  spe  the  materiality  [58] 
of  it  unless  Cosenza  was  there  and  had  a  ])art  of  it, 
and  for  that  reason  I  object  to  it. 

The  Court :     You  may  answer. 

The  Witness:     Well,  yes,  I  did,  I  believe. 

Q.  (By  j^Ii'.  Wilson) :  Did  Mr.  Cosenza  have 
anything  to  do  with  getting  those  prospective  pur- 
chasers .^  A.     Well,  no,  I  sui)pose  he  didn't. 

Q.  How  long  was  Mr.  Cosenza  at  the  house  in 
the  1500  block  on  West  Madison  before  you  de- 
parted to  go  to  Skipper's? 
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A.  Possibly  10  minutes — 15  minutes,  something 
like  that,  a  few  minutes  until  he  selected  out  this 
jewelry. 

Q.  And  you  drove  downtown  in  Mr.  Cosenza's 
car?  A.     Yes. 

Q.     Just  the  two  of  you  ? 

A.     The  two  of  us,  yes. 

Q.  And  it  is  your  testimony  that  the  two  of  you 
went  in  together  into  Skipper's  Bar,  is  that  right? 

A.    Yes,  sir. 

Q.  And  you  waited  at  the  bar  or  in  a  booth  there 
and  Cosenza  went  to  the  rear  ? 

A.     That  is  right. 

Q.  This  office  in  Skipper's  Bar  is  in  the  [59] 
rear,  is  it  ?  A.     Yes,  it  is. 

Q.  And  is  in  such  a  ])osition  that  you  can't  see 
the  entrance  to  the  bar  from  the  street;  I  mean, 
the  street  entrance,  is  that  right  1 

A.  Well,  I  have  never  surveyed  it.  At  least,  I 
don't  know. 

Q.  What  is  your  best  recollection?  You  were 
there,  weren't  you? 

A.  I  don't  believe — no,  it  wasn't.  You  can't  see 
it  from  the  street.  You  went  into  the  door  into  the 
store  room  and  his  office  is  behind  it  from  the  store 
room,  I  believe,  or  a  hallway  in  the  back  of  the  bar 
there,  if  I  remember  right. 

The  Court :  We  will  suspend  at  this  point  until 
2  o'clock.  Keep  in  mind  the  court's  admonition  and 
be  back  at  two  o'clock. 

(Thereupon  a  recess  was  taken  at  12  o'clock 
noon.) 
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Two  o'clock  p.m.,  after  recess,  all  parties  as  here- 
tofore noted  being  present,  the  trial  resumed  as 
follows : 

The  Court :     You  may  proceed.  [60] 

GEORGE  HENRY  BOOTH 
resumed  the  witness  stand  and  testified  further  as 
follows  : 

Cross-Examination 
(Resumed) 
By  Mr.  Wilson: 

Q.  Mr.  Booth,  I  want  to  interrupt  the  question- 
ing that  I  was  on  at  the  noon  recess  and  ask  you  at 
this  time,  did  I  understand  correctly  that  when  you 
went  to  Oklahoma  and  burglarized  a  home  or  two, 
you  returned  to  the  City  of  Phoenix  sometime  in 
the  latter  part  of  October,  is  that  right,  '49? 

A.     I  believe  it  was. 

Q.  Then  you  left  again  and  returned  about  the 
first  of  December,  or  in  that  neighborhood,  or  the 
latter  part  of  November,  is  that  right  ? 

A.     Latter  part  of  November,  yes. 

Q.  You  are  sure  you  returned  in  October,  are 
you?  A.    Yes,  I  believe  it  was  in  October. 

Q.  And  it  was  then  that  you  told  the  defendant 
that  you  had  burglarized  places,  but  you  didn't  show 
him  any  of  the  loot,  is  that  right,  in  October? 

A.     That  is  right. 

Q.  Do  you  remember  that  you  were  a  witness 
against  [61]  this  same  defendant  before  the  United 
States  Commissioner  in  this  building  on  the  27th 
day  of  June,  1950?  A.     I  believe  I  was,  yes. 
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Q.  In  a  case  entitled  ''United  States  of  America 
versus  Raoul  A.  Cosenza,  Defendant."  Let  me  ask 
you  if  you  weren't  asked  these  questions  and  if  you 
didn't  testify  as  I  shall  now  read : 

"Q.  Then  in  August  following  that,  as  I 
understand,  you  and  Wheeler  went  to  Okla- 
homa City?  A.     Yes. 

"Q.  And  there  you  committed  a  series  of 
burglaries  ? 

"A.  We  eoimnitted  one  burglary  first.  This 
was  the  first  job  and  then  we  committed  two  or 
three  afterwards. 

"Q.     That  was  in  the  State  of  Oklahoma? 
"A.     Some  in  the   State  of  Oklahoma  and 
some  in  Texas  as  we  came  back. 

"Q.  Then  you  returned  to  the  State  of 
Arizona?  A.     Yes,  right. 

"Q.  What  month  did  you  return  to  the 
State  of  Arizona  ? 

"A.  I  believe  it  was  around  the  first  of 
December."  [62] 

You  didn't  testify  there,  did  you,  that  you  came 
back  here  in  the  month  of  October,  did  you,  Mr. 
Booth? 

A.  Well,  1  don't  remember  exactly.  I  know  I 
was  in  and  out. 

Q.  Were  you  asked  those  questions  and  did  you 
testify  as  you  heard  me  read? 

A.  Of  course,  I  can't  exactly  remember  my  tes- 
timony, but  that  sounds  like  my  testimony. 

Q.     Well,  as  I  understand,  you  and  the  defend- 
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ant,  Mr.  Cosenza,  according  to  your  testimony,  went 
into   the   office  of  Mr.   Skipper — Mr.   Hooper,  the 
proprietor  of  Skipper's  Buffet,  and  there  displayed 
this  jewelry  to  him,  is  that  right? 

A.  Well,  sir,  he  displayed  the  jewelry  to  him  be- 
fore I  went  in. 

Q.  And  was  it  the  same  jewelry  that  was  dis- 
played to  3'ou  here  in  the  court  room  this  morning? 

A.     Yes,  sir. 

Q.     Were  there  any  other  jewelry? 

A.     Well,  there  was  one  other  piece,  I  l^elieve. 

Q.  And  was  all  of  this  jewelry  displayed  there 
to  Skipper  that  is  now  in  the  court  room  ? 

A.     As  I  can  remember,  it  was.  [63] 

Q.  Do  I  miderstand,  or  did  I  misunderstand  you 
to  say  that  you  told  Mr.  Cosenza  and  Skipper  at 
that  time  that  this  was  what  we  commonly  tenn 
"hot  stuff"?  In  other  words,  that  it  was  the  result 
of  your  violation  of  the  law  ? 

A.     I  told  him  that,  yes. 

Q.  You  did?  Did  you  tell  him  where  you  had 
gotten  it?  A.     I  told  Mr.  Cosenza. 

Q.  I  am  talking  about  the  conversation  there  at 
Skipper's? 

A.  I  told  him  it  was  from  the  East,  that  it  defi- 
nitely was  not  from  Phoenix.  He  asked  me  if  it 
came  from  local.  I  told  him,  no,  it  was  definitely 
out  of  the  state. 

Q.  Did  you  make  any  reference  of  having  a  con- 
tact in  San  Francisco,  California  ? 

A.     Well,  I  don't  remember.    I  don't  have  any 
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contact  there.   I  might  have,  but  I  don't  remember 

it. 

Q.  Did  you  make  any  such  statement  as  that  to 
Mr.  Cosenza  there  at  Skipper's? 

A.     Having  a  contact  *? 

Q.     Yes.  A.     Not  that  I  remember. 

Q.  I  see.  Skipper  stepped  out,  you  say,  [64] 
while  the  jewelry  was  being  displayed  to  him  and 
took  a  piece  with  him,  do  I  understand  that  cor- 
rectly? 

A.     I  believe  he  took  two  pieces,  as  I  remember. 

Q.  And  came  ])ack  after  a  fevv^  minutes'  absence, 
is  that  right?  A.     That  is  right. 

Q.  And  when  he  came  back  he  told  you  that  he 
was  not  interested,  or  words  to  that  effect,  is  that 
right  ? 

A.  Words  to  that  effect.  Himself,  he  was  not 
interested. 

Q.  Did  you  have  a  conversation  with  Cosenza 
while  Skipper  was  out  of  the  room  ? 

A.  Well,  we  talked  there,  yes.  I  believe  we 
talked  while  he  was  out  of  the  room  some. 

Q.  Mr.  Booth,  isn't  it  a  fact  that  Mr.  Cosenza 
brought  up  the  subject  of  that  check  for  $40.00  that 
had  bounced,  that  you  had  given  him  in  July? 

A.  At  that  time  he  did  not,  because  he  knew  the 
check  was  that  way  when  I  gave  it  to  him. 

Mr.  Wilson:  We  move  to  have  the  answer 
stricken,  if  the  court  please,  and  the  jury  instructed 
to  disregard  his  voluntary  statement,  on  the  part 
of  the  witness.  [65] 
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The  Court:     All  right. 

Q.  (By  Mr.  Wilson):  Dicbvt  you  tell  Mr. 
Cosenza  right  then  and  there  that  you  had  a  con- 
tact in  San  Francisco  and  that  that  is  where  this 
jewelry  all  came  from  and  it  was  safe  ? 

A.  I  did  not,  not  in  San  Francisco.  I  told  him 
it  came  from  the  East  and  from  Oklahoma. 

Q.     What  did  you  use,  ''East"  or  "Oklahoma"? 

A.  Well,  I  told  him  it  came  from  the  East; 
Oklahoma  and  Texas. 

Q.  And  didn't  you  ask  Mr.  Cosenza  in  that  same 
conversation  during  the  absence  of  Mr.  Skipper 
where  he  was  working  ? 

A.  I  don't  believe  I  asked  him  because  I  already 
knew. 

Q.  And  didn't  you  make  a  statement  to  him 
that  you  would  be  down  to  see  him  in  a  few  days 
about  the  check  ? 

A.     There  was  no  conversation  about  that  check. 

Q.  Did  you  make  a  statement  to  him  that  you 
had  sales  already  made  of  this  jewelry  to  a  fellow 
named  Art  Funk? 

A.     I  didn't  make  that  statement  to  him,  no. 

Q.     Did  5'ou  have  such  a  sale "? 

A.     Well,  I  didn't  have  any  sale,  no.  {QQ~\ 

Q.     Was  he  one  of  your  prospects  ? 

Mr.  Thurman:  I  object  as  immaterial  and  ir- 
relevant whether  he  was  a  prospect  or  not. 

The  Court:     Yes. 

Q.  (By  Mr.  Wilson) :  Did  you  make  any 
statement  there  either  to  Mr.  Cosenza  or  to  Skip- 
per concerning  the  value  of  this  jewelry? 
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A.  I  didn't  appraise  it,  if  that  is  what  you  mean. 
I  told  him  it  was  worth,  what  I  showed  him,  easily 
$10,000.00. 

Q.  Did  you  tell  him  what  the  other  prospects 
were  offering  for  it  in  that  conversation  ? 

A.     I  don't  believe  I  did.  I  don't  remember  it. 

Q.  Didn't  you  say  you  had  an  offer  of  $6,000.00 
from  a  gentleman  by  the  name  of  Mr.  Funk? 

A.     No,  I  don't  believe  I  did. 

Q.     Did  you  use  the  name  of  Don  Stewart  any  ? 

A.     Not  in  that  meeting. 

Q.     Did  you  use  the  name  of  Mr.  Murphy  ? 

A.  At  that  meeting  the  only  conversation  there 
was  between  Skipper  and  I  and  Cosenza  and  the 
bartender  and  there  was  nobody  else  mentioned  that 
I  remember. 

Q.  With  reference  to  the  value,  are  you  sure 
you  [67]  didn't  tell  them  what  other  people  were 
offering  you  for  it? 

A.  I  don't  remember  making  any  statement  like 
that  or  telling  him. 

Q.  Well,  as  I  imderstand,  after  that  then  you 
left  Skipper's  Buffet  and  according  to  your  story 
you  returned  to  the  house  on  West  Madison  Street 
and  Mr.  Cosenza  went  his  way,  is  that  right? 

A.     I  returned  to  my  car. 

Q.     Well,  where  was  it  parked  ? 

A.     It  was  parked  in  that  vicinity. 

Q.  By  the  way,  is  that  your  home  in  the  1500 
block  on  West  Madison?  A.     No,  it  is  not. 

Q.     Had  you  been  living  there?  A.     No,  sir. 

Q.    You  never  had  lived  there  ?  A.     No,  sir. 
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Q.     To  whom  did  the  house  belong? 

A,  Well,  it  belonged  to  Lona  Lane.  She  was 
boarding  my  boy  there. 

Q.  Two  or  three  days  after  that  conversation 
at  Skipper's  you  went  to  the  Jefferson  Bar  and 
talked  to  Mr.  Cosenza,  didn't  you? 

A.  Well,  I  don't  know  exactly  what  day  it  [68] 
was.  Shortly  after  that  I  talked  to  him,  yes.  I 
talked  to  him  up  to  the  time  I  went  to  California. 

Q.  Was  the  subject  of  that  check  brought  up  at 
that  conversation  at  the  Jefferson  Bar  two  or  three 
days  after  the  conversation  at  Skipper's? 

A.     Not  that  I  remember  at  that  time. 

Q.  And  didn't  you,  at  that  time,  again  reiterate 
to  this  defendant  that  you  had  sales  for  that  jewelry 
in  prospect  and  as  soon  as  you  completed  one  you 
would  give  him  the  $40.00  ?  A.     No,  I  did  not. 

Q.  Did  you  return  to  the  bar  several  days  after 
that  first  conversation  down  there? 

A.     Yes,  I  returned  to  the  bar  several  times. 

Q.     Did  you  ever  pay  the  check  ? 

A.     No,  sir;  I  didn't,  because  I  didn't  owe  it. 

Q.  The  second  time  you  were  in  there  was  the 
check  given  to  you? 

A.     He  gave  me  the  check,  yes. 

Q.     And  how  did  he  happen  to  give  it  to  you? 

A.  Well,  he  came  into  the  rest  room  and  gave 
it  to  me. 

Q.  Was  there  any  argument  over  the  check  or 
over  your  paying  it  at  that  time  ? 


United  States  of  America  73 

(Testimony  of  George  Henry  Booth.) 

A.  Well,  I  don't  know  as  there  was  any  [69] 
special  argument  about  it. 

Q.  Was  there  any  ill  feeling  between  the  two  of 
you  respecting  the  check  at  that  time  % 

A.  Well,  the  check  was  given  to  me,  of  course. 
He  fingered  a  burglary  for  me 

j\Ir.  Wilson :  Just  a  minute.  I  asked  you  a  defi- 
nite questioii,  ^Yh ether  ther(^  Y>'as  any  ill  feeling  en- 
gendered as  a  result  of  that  check  at  that  meeting? 

A.     I  don't  know  as  there  was. 

Q.  Did  you  make  a  statement  to  Mr.  Cosenza  at 
that  time  that  you  felt  you  didn  't  owe  him  the  check 
because  you  had  to  pay  more  of  your  share  of  the 
expenses  on  the  transfer  of  that  liquor  license  a 
year  ago  than  he  had  paid  % 

A.  That  liquor  license  had  nothing  to  do  with 
it. 

Q.  And  didn't  he,  Mr.  Cosenza,  then  pull  the 
check  out  of  his  pocket  and  say,  "If  you  feel  that 
way,  take  that  check  and  do  anything  you  want  to 
with  it,"  or  words  to  that  effect? 

A.     He  just  merely  said,  "Here  is  that  check." 

Q.  Didn't  he  tell  you  thereafter  to  stay  away 
from  that  bar  room  %  A.     He  did  not. 

Q.  Didn't  5^ou  several  days  after  that  return  to 
the  [70]  bar  room  with  a  fellow  by  the  name  of 
Charley  Kobus"?  A.     I  believe  I  did. 

Q.  Charley  Kobus  is  a  man  that  weighs  around 
200  pounds  and  about  your  age,  is  that  right? 

A.     Yes. 
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Q.  And  he  has  quite  a  reputation  for  being  a 
pugilist,  or  something  of  that  character  ? 

Mr.  Thurman :     If  he  knows. 

Q.  (By  Mr.  Wilson)  :  Do  you  know  that — all 
right,  isn't  that  true? 

A.  I  returned  there  with  him,  yes,  and  had  a 
couple  of  drinks. 

Q.  And  you  started  a  quarrel  with  Mr.  Cosenza, 
didn't  you,  there,  you  and  Charley  Kobus? 

A.     No,  Charley  Kobus  did  not. 

Q.     Did  you  start  one  ? 

A.  I  merely  told  him  what  I  thought  about  him, 
that  is  all. 

Q.    You  told  that  to  Mr.  Cosenza  ?  A.     Yes. 

Q.  Mr.  Cosenza  threatened  to  call  the  police  if 
you  didn't  get  away  from  there  and  stay  away? 

A.     He  did  not. 

Q.  When  you  left  at  his  invitation  you  told  him 
you  were  going  to  get  him  some  way  or  other,  [71] 
didn't  you,  or  words  to  that  effect? 

A.     I  did  not. 

Q.  And  you  do  have  considerable  ill  will  against 
this  man  right  now,  don't  you,  as  a  matter  of  fact? 

A.     Not  especially. 

Q.  And  you  do  want  to  see  him  convicted  in  the 
worst  kind  of  way  in  this  case,  don't  you  ? 

A.  It  makes  no  difference  to  me.  I  am  just 
clearing  up  my  ease  as  a  witness,  that  is  all. 

Q.  And  you  are  willing  to  resort  to  any  kind  of 
tactics  to  have  him  convicted  ? 
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Mr.  Thurman :  I  object  to  the  form  of  the  ques- 
tion. 

The  Court :     Oh,  yes,  that  is  improper. 

Q.  (By  Mr.  Wilson)  :  What  did  you  tell  Mr. 
Cosenza  that  you  thought  of  him?  Can  you  recall 
your  exact  words  at  that  last  meeting  when  Mr. 
Charley  Kobus  was  present  ? 

A.  Well,  that,  I  can't  exactly  remember.  I  told 
him  he  was  the  first  man  that  ever  accused  me  of 
double  crossing  hun,  that  I  had  not  done  it  that 
way.  Concerning  this  burglary  that  he  fingered  for 
me  that  I  had  done,  that  he  was  up  on  24th  Street 
and  Camelback  Road  as  an  alibi  for.  Well,  I  done 
it  and  he  accused  me  of  getting  [72]  money  which  I 
didn't  get  there. 

Q.  That  was  a  burglary  that  was  committed  out 
in  the  vicinity  of  this  house  on  West  Madison 
Street?  A.     Yes,  West  Madison,  yes. 

Q.  There  was  only  the  two  of  you  in  that,  you 
and  Mr.  Cosenza,  is  that  right  ? 

A.     That  is  right. 

Q.     When  did  that  take  place,  can  you  tell  me? 

A.     I  couldn't  tell  you  the  exact  date. 

Q.  Well,  can  you  give  me  the  month,  or  can  you 
even  give  the  year  that  it  took  place,  Mr.  Booth? 

A.  Well,  in  '49,  in  July,  around  that  time.  It 
is  the  very  night  that  he  gave  me  the  money  for 
that  check,  the  very  night. 

Q.  What  time  of  the  night  did  the  burglary  take 
place  ? 

A.  Took  place  between  8  o'clock  and  about  10 
or  11 ,  or  about  11 — 8  and  11. 
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Q.     Way  out  on  AVest  Madison,  is  that  right? 

A.     Yes. 

Q.  And  Mr.  Cosenza  was  working  at  the  El 
Rancho  up  until  one  o'clock  that  night,  is  that 
right  ? 

A.     That  is  right,  it  was  his  alibi.   He  was.  [73] 

Q.     So  he  assisted  you  in  the  burglary  ? 

A.  He  told  me  what  the  man  had  there  and  he 
knew  the  man  and  what  was  there  and  he  wanted 
to  be  working  while  it  was  done. 

Q.  I  see.  How  many  burglaries  have  you  pulled 
in  this  town  or  in  this  vicinity,  Mr.  Booth  1 

Mr.  Thurman:     I  didn't  get  the  question. 

(The  question  was  read  by  the  reporter.) 

The  Witness :     Possibly  30. 

Q.  (By  Mr.  Wilson)  :  Has  Mr.  Cosenza  ever 
disposed  of  anything  as  a  result  of  those  burglaries  ? 

A.     He  has  tried  to. 

Q.  Has  he  ever  disposed  of  anything  for  you 
that  you  got  out  of  these  burglaries  ? 

A.     As  far  as  I  know,  he  has  not. 

Q.  Did  Charley  Kobus  ever  dispose  of  anything 
for  you? 

Mr.  Thurman:  I  object  as  being  irrelevant,  in- 
competent and  immaterial. 

The  Court:     Yes. 

Q.  (By  Mr.  Wilson) :  All  right.  Have  you  ever 
been  convicted  of  a  felony  prior  to  this  present  con- 
viction of  yoni's?  A.     No,  sir;  I  have  not. 

Mr.  Wilson :     I  think  that  is  all.  [74] 
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Redirect  Examination 
By  Mr.  Thurman: 

Q.  Mr.  Booth,  you  have  no  prior  conviction 
prior  to  the  crime  that  you  are  now  incarcerated 
for,  is  that  correct  ? 

A.     No,  sir ;  I  have  no  prior. 

Q.     That  is  your  first  conviction? 

A.     The  first  conviction,  yes,  sir. 

Q.  Now,  did  you  make  any  arrangements  with 
this  man  by  the  name  of  Skipper  to  display  this 
jewelry  to  him  in  Phoenix,  Arizona,  about  Decem- 
ber 1st,  1949? 

A.    Well,  through  Mr.  Cosenza,  yes. 

Q.  And,  did  you  meet  him  and  make  any  ar- 
rangements yourself?  A.     No. 

Mr.  Wilson:  We  object  on  the  ground,  if  the 
court  please,  that  is  a  part  of  the  examination  in 
chief,  gone  into  and  it  is  improper  redirect  exam- 
ination. 

Q.  (By  Mr.  Thurman)  :  I  didn't  ask  him  that 
in  chief.  Now,  what  about  this  check  deal.  Mr.  Wil- 
son asked  you  about  it.  Why  was  that  check — why 
did  it  come  into  being? 

A.  Well,  Cosenza  was  always  telling  me  about 
some  job  to  do  and  he  told  me  about  this  one  job 
and  [75]  that  was  on  West  Madison,  this  fellow  he 
had  formerly  rented  a  store  or  had  a  bar  out  there, 
rented  from  him.  He  told  me  he  got  considerable 
cash,  is  the  information  he  had  got,  and  he  said  he 
couldn't  do  anything  about  it  because  he  knew  the 
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man  and  wanted  to  have  an  alibi,  so  he  told  me 
where  I  was  to  meet  him  and  we  looked  at  it  to- 
gether, where  the  man  lived,  because  he  told  me  he 
had  been  in  the  house.  He  said  he  knew  the  money 
was  in  his  dresser  drawer.  At  that  time,  I  was  a 
little  bit  short  of  money,  so  we  arranged,  he  said 
he  would  have  to  be  working  out  there,  which  he 
was  working  at  the  time,  he  would  have  to  be  work- 
ing and  he  would  rather  have  it  done  while  he  was 
working  on  the  job.  I  told  him,  okay,  it  is  all  right 
if  the  money  was  there,  so  I  went  into  the  house. 

Q.     How  did  you  enter  the  house  ? 

A.     Through  the  window. 

Q.     Through  the  window? 

A.    Yes,  sir.  I  looked  the  house  over. 

Mr.  Wilson:  We  object  to  that  as  not  being 
material  now. 

The  Court :     Well,  you  started  it. 

Mr.  Wilson:  Well,  I  know.  I  have  no  objection 
to  the  conversation  he  had  with  the  [77]  defendant. 

The  Court:     All  right,  go  ahead,  tell  us. 

A.  He  told  me  the  man  never  kept  nothing  but 
cash  there,  no  checks.  I  got  in  there.  There  was 
nothing  there  but  except  a  gun  and  two  pins  and 
all  checks,  so  I  came  out  and  brought  what  I  had 
with  me.  There  was  some  things  also  which  I  threw 
awaj^  I  was  kind  of  up  against  it  for  money  at 
that  time,  I  mean,  I  was  pretty  short,  so  I  Avent 
out  to  the  bar  and  let  him  know  that  I  done  the 
job  and  completed  it  and  what  I  had  done  and  would 
he   come   out   of  the  bar  to   the   car  and   look   at 
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the  stuff,  the  gun  and  the  two  pins,  and  he  said 
that  he  was  surprised  there  Avas  no  money  in  there. 
I  told  him  it  was  all  checks  in  the  dresser  there, 
there  was  no  money.  He  said,  "What  are  you  going 
to  do  with  this  gun?"  I  said,  "I  don't  know 
what  to  do  with  the  gun."  I  said,  "You  can  keejj 
the  gun  it'  you  want  it."  He  said,  "All  right, 
I  will  keep  the  gun,  you  can  have  the  pins."  I 
said,  "I  am  kind  of  short  of  money  now,  I  got  to 
get  out  of  town,  the  drive  from  Texas  had  me  a 
little  short  of  money."  He  said,  "We  will  fix 
that."  He  said,  "We  will  go  to  work,  that  will 
cost  Lydel  Hiett.  You  go  in  and  sign  a  check, 
sign  a  phony  name,  so  after  I  did  that  he  would  [77] 
give  me  $40.00,  so  I  went  in.  I  asked  what  name 
to  sign.  He  said,  "Joe  Blow,"  so  I  signed  some 
phony  name  to  it  and  he  gave  me  the  $40.00  and  I 
left.   I  took  the  $40.00  and  the  two  pins. 

Q.     But  later  he  gave  you  the  check  back? 

A.  He  gave  me  the  check  back.  He  accused  me 
of  getting  a  lot  of  money  in  the  house.  He  said 
I  got  a  lot  of  money  and  he  knew  I  did.  I  said 
that  I  didn't.  There  was  a  little  argument  about 
me  getting  money.   I  didn't  get  any  money. 

Q.  You  say  this  particular  incident  happened 
during  approximately  the  month  of  July,  '49? 

A.     Well,  it  was  around  July,  I  believe. 

Q.  Now,  prior  to  that  time  have  you  had  any 
other  activities  with  this  defendant  with  respect 
to  burglaries,  or  any  other  illegal  transactions? 

A.     Yes,  sir.  He  had  a  relative  on  South  Central, 
\ 
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on  up  1400,  a  bar,  I  believe  it  was  his  aunt,  at  one 
time  that  he  told  me  that  she  had  $800.00  in  there 
and  they  were  off  on  a  vacation,  that  he  would  cut 
the  wires  at  the  place  if  I  would  go  in  and  get  it. 
Well,  he  went  in,  went  in  and  said,  ''I  cut  the 
wires."  I  told  him  to  go  back  and  check.  He  went 
back  and  checked.  He  said  he  fixed  them  good  that 
time  and  cleared  everything.  I  went  in  the  place 
that  night.  He  [78]  drove  the  car.  I  went  in  in 
the  back  and  the  alarm  went  off.  I  took  off,  but  it 
was  his  own  aunt,  one  of  his  relatives  that  owned 
that  place. 

Q.  Did  you  ever  have  any  transactions  with  this 
defendant  Cosenza,  any  happenings  in  Tucson, 
Arizona?  A.     Yes,  sir;  we  did. 

Q.  Please  tell  the  court  and  jury  about  those 
transactions  ? 

A.  Well,  I  told  him,  I  left,  he  was  with  me,  I 
believe  the  year,  I  believe  it  was  March  or  April 
sometime. 

Q.     What  year  was  that,  '49? 

A.  I  believe  in  '49,  yes,  sir;  '49,  and  would  go 
to  Tucson  and  he  was  going  to  go  along  with  us 
to  pull  a  burglary,  I  mean,  we  were  going  to  pull 
this  burglary  and  he  was  going  to  dispose  of  the 
merchandise.  Well,  he  couldn't  go  at  that  time 
and  we  went  ahead,  I  believe  it  was  March  or  April 
sometime,  we  went  over  there  and  met  him  at  this 
Pago-Pago  club,  and  we  got  oA^er  there  and  called 
him  back,  we  had  been  in  some  house  over  there,  I 
mean,  we  got  in  the  house,  a  fellow  by  the  name  of 
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Dines  Nelson,  and  there  we  got  a  bundle  of  coins 
and  we  got  stamps  and  we  got  foreign  money, 
miscellaneous  bundles,  and  a  suitcase  full  of  [79] 
things,  so  we  called  Cosenza  back  and  told  him  to 
come  on  over,  that  we  had  this  stuff,  and  he  came 
on  over,  so  we — he  came  on  over  there,  and  I  can't 
remember  what  the  deal  is.  His  car  broke  down, 
or  something,  but  anyway,  he  was  going  to  bring 
the  loot  back  and  dispose  of  it  for  us,  but  he 
brought  it  back — w^e  brought  it  back  and  he  couldn't 
find  any  deal  for  it  and,  so,  I  gave  him  some 
stamps. 

Q.     What  kind  of  stamps  were  these? 

A.  Foreign  stamps.  They  were  just  a  stamp 
collection  from  a  stamp  collection.  Then  we — he 
couldn't  dispose  of  any  of  this  loot  for  us  and  we 
were  pretty  disgusted  with  him,  I  mean,  his  actions 
pertained  to  the  thing,  1  mean,  we  missed  all  the 
foreign  money,  it  got  away  somewhere  or  other 
mysteriously  in  the  car,  so  we  just  went  on  and  left 
him.   That  is  all  we  had  to  do  with  him  at  that  time. 

Q.  At  the  time  you  turned  the  stamps  over  to 
the  defendant,  where  were  you  when  you  turned 
them  over?  A.     In  his  house,  in  his  bedroom. 

Q.     "Who  else  was  there'? 

A.  Well,  at  the  time  that  I  turned  the  stamps 
over  to  him  that  night,  he  got  a  suitcase  full  of  [80] 
loot  in  the  house,  and  the  next  morning  we  came 
out  there.  The  stamps  were  there,  except  some  of 
tills  mon(^y  Ys'as  gone  and  we  o'avo  Irim  \]w  stamps, 
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told  him  he  could  have  the  stamps  and  then  there 
was  some  transaction  there,  he  tried  to  sell  one 
of  the  cameras  to  his  brother,  tried  to  peddle  it 
around,  but  at  first  him  and  I  was  in  the  bedroom 
when  I  gave  him  the  stamps,  and  I  believe  Wheeler 
was  there  too.   I  don't  remember. 

Mr.  Thurman :     You  may  take  the  witness. 

Recross-Examination 
By  Mr.  Wilson: 

Q.  Wasn't  that  about  the  time  that  you  were 
attempting  to  dispose  of  another  liquor  license  in 
conjunction  with  Mr.  Cosenza? 

A.  After  the  one  liquor  license  I  dealt  with 
Cosenza,  him  and  George  Sorenson,  well,  I  didn't 
have  a  bit  more  dealings  with  Cosenza.  I  mean, 
I  almost  didn't  get  anything  out  of  the  liquor 
license.  Him  and  George  Sorenson  just  about  got 
the  money,  so  I  didn't  have  too  much 

Q.  (Interrupting) :  Now,  the  question  is,  I 
know  you  are  very  anxious  to  convict  the  defendant, 
and  all  of  that  you  have 

Mr.  Thurman  (Interrupting)  :  Just  ask  the  [81] 
witness  the  question. 

Q.  (By  Mr.  Wilson) :  Did  you  have  any  deal- 
ings at  all  at  about  that  time  that  you  just  testified 
about  concerning  another  liquor  license? 

A.  Well,  sir,  we  had  several  deals  on  liquor 
licenses. 

Q.  You  were  at  Mr.  Cosenza 's  house  twice,  I 
believe,  in  reference  to  that,  were  you  not? 
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A.     At  what  time? 

Q.  The  time  you  just  testified  to  along  about 
May,  April  or  March  of  '49  I 

A.     No,  sir;  it  was  before  that. 

Q.  You  were  at  his  house  a  time  or  two,  weren't 
youf 

A.     Several  times  I  have  been  to  his  house. 

Q.  And  on  one  of  those  occasions  you  gave  Mrs. 
Cosenza  some  stamps  for  her  collection,  didn't  you? 

A.     I  gave  them  to  Raoul  Cosenza. 

Q.  As  I  understand,  again,  Mr.  Cosenza  was 
supposed  to  dispose  of  the  loot  for  you,  and  again 
he  didn't  do  so,  is  that  right,  out  of  all  of  these 
burglaries  that  you  have  been  telling  us  about? 

A.     He  tried  to.  He  said 

Q.  (Interrupting)  :  Did  he  dispose  of  any  [82] 
of  it  for  you? 

A.     I  can't  remember  him  selling  one  thing. 

Q.  On  that  occasion,  which  I  believe  was  the  oc- 
casion of  these  burglaries  in  Tucson,  jou  gave  him 
some  coins,  you  gave  him  a  suitcase  full  of  loot, 
cameras,  and  so  forth,  is  that  right? 

A.     Yes. 

Q.  And  he  promised  to  dispose  of  that,  is  that 
right  ?  A.     Yes. 

Q.  And  he  never  disposed  of  any  of  it,  is  that 
right?  A.     Yes. 

Q.  And  he  gave  that  all  back  to  you,  is  that 
cori-ect  ? 

A.     Yes,  except  the  money  and  the  stamps. 

Q.     And  you  were  very  much  disgusted  with  him 
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over  that,  is  that  what  you  testified  to  on  direct 

examination  just  now? 

A.     I  was  a  little  disgusted  with  him,  yes. 

Q.  And  in  spite  of  that  fact  you  believed  he 
would  go  ahead  and  dispose  of  the  other  loot  that 
you  would  acquire  over  in  Oklahoma,  is  that  true? 

A.     Well,  I  tigTired  the  man,  he  said  he  could. 

Q.  But  in  all  these  many  burglaries,  Mr.  Cosenza, 
this  defendant,  never  disposed  of  one  [83]  article 
for  you,  did  he  ? 

Mr.  Thurman:  It  has  been  asked  and  answered 
I  don't  know  how  many  times. 

Mr.  Wilson:  Yes,  it  has  been  asked  and  an- 
swered a  number  of  times.  Withdraw  it.  That  is  all. 

Redirect  Examination 
By  ISlr.  Thniman: 

Q.  This  gun  that  you  gave  Cosenza  at  the  time 
you  robbed  the  place  and  got  the  pins,  burglarized 
the  place  and  got  the  pins,  did  he  ever  return  that 
gun  to  3^ou  ?  A.     No,  sir;  he  didn't. 

Mr.  Thurman:  That  is  all.  You  may  be  excused 
for  the  present. 

(Thereupon  the  witness  was  excused.) 

Mr.  Thurman:     Mr.  Nichols. 
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was  called  as  a  witness  on  behalf  of  the  government, 
and  being  first  duly  sworn  testified  as  follows: 

Direct  Examination 
By  Mr.  Thurman : 

Q.  Mr.  Nichols,  you  are  a  member  of  the  police 
department  [84]  in  the  City  of  Phoenix,  Arizona? 

A.     I  am. 

Q.     And  you  are  on  the  detective  force"? 

A.     That  is  right. 

Q.  And  Captain  Young  is  your  inunediate  su- 
perior officer?  A.     He  is. 

Q.  And  was  he  such  officer  during  the  year, 
we  will  say,  '49  %  A.     Yes,  sir ;  he  was. 

Q.     Still  is?  A.     Yes. 

Q.  Now,  as  such  officer  did  you  have  occasion 
to  investigate,  to  make  it  short,  the  stolen  jewelry? 

A.     Yes. 

Q.  And  did  any  other  officer  accompany  you 
on  this  particular  investigation? 

A.     Detective  Harry  Roberts. 

Q.  And  I  assume  that  he  belongs  to  the  same 
department?  A.     That  is  correct. 

Q.  Now,  in  this  particular  investigation  did  you 
meet  up  with  this  man  Booth?  A.     I  did. 

Q.     And  where  did  you  first  meet  him?  [85] 

A.  Reno,  Nevada — wait  a  minute,  when  I  first 
had  any  deals  with  him  was  in  Reno,  Nevada.  I  did 
observe  him  in  Hawthorne,  California,  and  Los 
Angeles  and  arangements  made  to  pick  him  up  in 
Reno,  Nevada. 
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Q.     You  did  meet  him  in  Reno,  Nevada? 

A.     That  is  right. 

Q.  When  you  met  up  with  him  in  Reno,  Nevada, 
who  was  with  you  1 

A.  Detective  Roberts  and  Detective  Walter 
Steward  of  the  Robbery  KSquad,  Los  Angeles  Police 
Department. 

Q.     And  what  took  place  in  that  city*? 

A.     Pardon  ? 

Q.  AYhat  took  place  where  you  picked  up  the 
defendant  in  Reno,  Nevada? 

A.  We  picked  up  the  suspect  in  Reno,  Nevada, 
at  which  time  we  placed  him  in  the  County  jail. 
We  questioned  him  and  he  signed  a  waiver. 

Q.  Let's  go  into  the  jewelry.  What  happened 
after  you  arrested  him*? 

A.  After  we  arrested  him  we  questioned  him 
in  regards  to  the  jewelry.  At  that  time  he  would 
not  give  us  any  information  in  regards  to  the 
jewelry.  During  our  investigation  of  the  case  we 
found  out  that  he  had  been  at  the  116  Club  in  [86] 
Reno.  We  then  went  to  the  116  Club  in  Reno  and 
talked  to  tlic  proprietor,  Mr.  Donald  Ri2iper,  for 
approximately  two  hours.  We  then  informed  him  we 
w^ould  be  back  the  next  day. 

Mr.  Wilson:  We  object,  if  the  court  please. 
I  don't  think  that  is  material  or  has  any  bearing 
on  the  charge  here. 

The  Court:     All  right. 

Q.     (By  Mr.  Thurman) :     Handing  you  Govern- 
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meiit's  Exhibits  1-A  to  E,  I  will  ask  you  if  you  can 

identify  those?  A.     Yes,  sir;  I  can. 

Q.  Where  was  the  first  time  you  ever  saw  those 
exhibits  ? 

A.  The  hrst  time  I  ever  saw  these  was  when 
we  dug  them  up  14  miles  east  of  Reno. 

Q.  They  are  the  same  exhibits  that  you  dug 
up  14  miles  east  of  Reno?  A.     They  are. 

Q.     In  Reno,  Nevada?  A.     Yes. 

Q.  And  about  what  date  was  that,  if  you  can 
tell  us  approximately? 

A.     I  believe  it  was  on  May  26th. 

Q.     What  year?  A.     '50. 

Q.  And  who  was  there  when  they  were  dug  [87] 
up  besides  yourself? 

A.  At  that  time  Detective  Roberts  was  there, 
Sheriff  Ray  Roote,  from  Reno,  a  couple  of  FBI 
agents  and  the  under-sheriff,  and  photogTaphs  were 
taken  before  these  were  dug  up  out  of  the  ground 
and  the  defendant,  or,  not  the  defendant,  but 
George  Booth  was  with  us. 

Q.     Did  he  identify  them  at  that  time? 

A.     Yes,  he  did.  He  took  us  right  to  the  things. 

Q.  Then  after  these  were  dug  up,  who  obtained 
possession  of  them  ? 

A.  We  placed  them  in  the  vault  in  Sheriff  Ray 
Roote 's  oi^ce  in  Reno. 

Q.     Did  they  ever  get  to  Phoenix? 

A.     Pardon? 

Q.     Did  they  ultimately  get  to  Phoenix  ? 
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A.  Yes,  we  brought  them  back  to  Phoenix  our- 
selves. 

Q.  Who  did  you  deliver  them  to  after  you  got 
them  here? 

A.  We  delivered  them  right  to  the  Police  De- 
partment, Captain  Young. 

Q.  Now,  are  you  acquainted  with  the  defendant 
in  this  case,  Raoul  Cesenza? 

A.  I  am  since  I  have  been  working  on  this  [88] 
case,  yes. 

Q.  And  when  was  it  that  you  first  met  the 
defendant  ? 

A.     I  believe  it  was  on  June  7th,  1950. 

Q.     Whereabouts  ? 

A.     At  the  Police  Department. 

Q.     And  was  he  under  arrest  at  that  time  ? 

A.     At  that  time  he  was  not,  no. 

Q.     Who  was  present '? 

A.  Detective  Roberts,  Captain  Young,  and,  I 
believe  George  Wilson  or  Sorenson  was. 

Q.     Can  you  tell  us  what  time  of  the  day  it  was? 

A.  It  Avas  in  the  afternoon  along  about  two 
o'clock,  I  believe — one  o'clock,  something  like  that. 

Q.     Was  this  jewelry  present  there  at  that  time? 

A.  No,  it  was  not  present  there  at  that  time. 
It  was  in  the  property  locker. 

Q.  Did  you  discuss  with  the  defendant  any  of 
the  particulars  of  this  case? 

A.     Yes,  we  did. 

Q.  In  substance  what  did  you  say  to  the  defend- 
ant and  what  did  he  say  to  you  and  the  others  that 
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were  then  and  there  present  at  that  [89]  time  and 

place  ? 

Mr.  Wilson :  Just  a  minute,  please,  Mr.  Witness. 
If  the  court  please,  may  I  inquire  of  the  witness 
whether  a  stenographic  report  was  made  of  the 
conversation  ? 

The  Court:     Was  it  reported? 

The  Witness :     No,  it  was  not  reported. 

The  Court:     All  right,  go  ahead. 

The  Witness:  We  asked  the  defendant  if  he 
knew  Booth,  George  Booth. 

Q.  (By  Mr.  Thurman) :  When  you  speak  of 
^' Booth,"  you  mean  the  man  that  preceded  you  on 
the  witness  stand  ? 

A.  I  guess  he  preceded  me,  yes — George  Booth 
and  Oliver  Eugene  Wheeler,  who  was  an  accom- 
plice in  these  burglaries  with  George  Booth.  First 
he  said  he  didn't  know  them.  We  then  showed  him 
a  picture  and  told  him  we  had  information  that  he 
did  know  him,  and  he  identified  knowing  them, 
after  that  he  said  he  knew  him,  and  we  questioned 
further  regarding  his  activities  with  Booth  and 
the  jewelry  and  told  him  we  had  information  that 
the  je^veh'v  liad  gone  into  Skij^jx^r"?^  bar,  that  ho 
was  in  company  with  Booth  at  the  time  it  was  taken 
there  and  he  said  they  had  taken  it  to  Skipper's 
bar  but  he  didn't  Imow  [90]  it  was  stolen,  had  any 
idea  it  was  hot,  at  which  time  I  believe  Mr.  Soren- 
son  said,  "I  think  you  said  enough  already.'' 

Q.     Was  anything  said  to  the  defendant  Cosenza 
at  that  time  concerning  any  stamps  ? 
\ 
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A.  We  told  him  we  had  gotten  stamps  from  his 
home  which  Booth  told  ns  that  he  had  given  to 
Cosenza  to  give  to  his  wife.  On  June  5th  we  had 
obtained  a  search  warrant,  went  to  the  defendant's 
home  with  the  search  wararnt  and  before  we  showed 
the  search  warrant  to  his  wife  Ave  asked  about  any- 
thing he  had  brought  there.  She  said  he  had  not  had 
anything  there  in  regards  to  Booth  or  any  stolen 
articles.  We  then  showed  her  the  search  warrant 
and  she  took  us  into  the  bedroom  and  gave  us 
numerous  packages  of  foreign  stamps  which  she  said 
had  been  given  to  her  by  her  husband  and  George 
Booth  had  given  them  to  her  husband. 

Q.     And  what  did  you  do  with  the  stamps  ? 

A.  They  were  brought  into  the  police  station  and 
placed  in  the  property  locker. 

Q.    Are  they  still  there,  do  you  know? 

A.     I  don't  know  if  they  are  still  there  or  not. 

Q.  Did  you  tell  us  what  Cosenza  said  about  the 
stamps,  if  anything,  at  that  time  ?  [91] 

A.  He  said  that  Booth  had  given  them  to  him 
to  give  to  his  wife. 

Q.  At  the  time  you  went  to  the  Cosenza  home 
here  in  Phoenix,  Arizona,  with  the  search  warrant, 
did  you  find  anything  else  in  addition  to  the  stamps 
that  you  mentioned  *? 

A.  No,  we  didn't  find  anything  else.  There  was 
some  coins  we  brought  in  thinking  they  might  be 
out  of  the  place  where  the  stamps  were  taken,  which 
was   the   Dines   Nelson  home   in   Tucson,    as   they 
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missed  old  coins,  but  Mr.  Dines  could  not  identify 

them 

Mr.  Wilson  (Interrupting)  :     Just  a  minute 

Mr.  Thurman :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Wilson: 

Q.  Officer,  showing  you  Defendant's  Exhibit 
Number  A  for  Identification — I  mean,  Govern- 
ment's Exhibit  1-A  for  Identification,  can  you  throw 
any  light,  Officer,  upon  who  possibly  took  out  some 
of  the  diamonds  out  of  this? 

A.  I  could  not.  On  our  report  when  this  was 
picked  up  it  was  shown  in  our  report  when  it  was 
turned  in  that  these  were  missing. 

Q.  Do  you  have  that  report  with,  perchance,  [92] 
Officer  ?  A.     No,  sir ;  I  do  not. 

Q.     Where  is  it,  is  it  filed? 

A.  It  is  a  property  slip  which  is  with  the  prop- 
erty clerk  at  the  police  department. 

Q.     That  is  Mr.  Charles  Sittenfeld? 

A.     Yes,  sir. 

Q.  Did  you  find  all  of  that  jewelry  in  that 
w4iole  display  there  on  the  table  in  the  possession 
of  the  Government 's  attorneys  ? 

A.  i\iay  I  look  at  it  again  before  I  answer  that 
question,  all  of  it. 

(Thereupon  the  articles  were  handed  to  the 
witness.) 

The  Witness :     Yes. 

\ 
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Q.  That  was  all  taken  out  of  that  hole,  is  that 
right?  A.     I  believe  it  was,  yes,  sir. 

Q.  You  never  saw  any  of  that  in  the  possession 
of  Mr.  Booth  prior  to  your  finding  it  in  that  hole? 

A.  No,  I  never  sav;  any  of"  them  in  his  posses- 
sion. 

Q.  Then  your  other  connection  with  this  case, 
is,  I  believe  you  testified,  that  you  made  a  search 
of  the  defendant's  home  along  about  the  5th  day  of 
June,  1950,  is  that  right?  [93]  A.     Yes. 

Q.  That  was  a  couple  of  days  before  you  had 
this  conversation  with  the  defendant  down  there 
in  the  police  department  when  his  attorney,  Mr. 
Sorenson,  was  present?  A.     That  is  right. 

Q.  And  when  you  wanted  to  have  that  conversa- 
tion all  you  did  was  to  call  the  defendant,  Mr. 
Cosenza,  and  he  came  right  down,  hadn't  he? 

A.  I  had  been  looking  for  him  for  two  days 
and  his  wife  told  me  he  was  out  of  town. 

Q.  All  you  did  was  to  call  and  he  came  right 
down,  isn't  that  true? 

A.     I  don't  recall,  but  he  came  there. 

Q.  The  reason  you  got  that  search  warrant  was 
because  the  man  named  George  Henry  Booth  told 
you  he  had  turned  over  a  lot  of  loot  to  Mr.  Cosenza, 
the  fruits  of  certain  robberies  that  Mr.  Booth  had 
committed,  is  that  right?  A.     That  is  true. 

Q.  He  gave  you  quite  a  number  of  articles, 
didn't  he,  guns,  cameras,  and  so  forth? 

A.     That  is  correct. 

Q.  Did  you  find  any  of  that  in  the  home  of 
Mr.  Cosenza? 
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A.     Such  as  guns  or  cameras'?  [94] 

Q.     Guns,  cameras  i' 

A.     No,  no  guns  or  cameras. 

Q.  Or  did  you  find  any  container  that  they 
could  have  ])een  contained  in,  such  as  a  suitcase, 
such  as  Mr.  Booth  testified?  A.     No,  sir. 

Q.  Did  you  ever  ascertain  whether  or  not  the 
defendant  had  ever  disposed  of  any  such  articles 
or  not  in  the  City  of  Phoenix  in  your  investiga- 
tion? A.     I  did  not. 

Q.  Outside  of  the  stamps  that  Mr.  Booth  told 
you  about,  did  you  have  any  other  information 
that  this  defendant  ever  had  in  his  possession  any 
such  articles?  A.     Such  as  guns  or  cameras? 

Q.     Yes. 

A.  Yes,  his  brother,  I  believe  his  name  is  Paul, 
said  he  tried  to  sell  him  a  camera. 

Q.  And  did  he  say  when  it  happened  or  what 
kind  of  camera  it  was? 

A.  No,  he  said  they  wanted  too  much  money 
for  it,  they  asked  $75.00  for  it,  and  I  believe  75, 
and  it  was  too  much  money  for  it. 

Q.     That  was  Paul,  you  say? 

A.  I  think  that  is  his  name,  he  lives  down  [95] 
approximately  at  1400  Palm  Lane,  something  like 
that,  14th  Street. 

Q.  Aside  from  that,  who  else  ever  told  you  that 
Mr.  Cosenza  ever  had  any  of  that  loot  that  Mr. 
Booth  said  he  had  delivered  to  him? 

A.     You  are  talking  about  the  guns  and  cameras? 

Q.     Yes. 
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A.     Or  in  regards  to  the  jewelry  here? 

Q.  Well,  any  of  it,  I  am  not  trying  to  limit  it  to 
one  article. 

A.  Mr.  Skipper  Hooper,  from  Skipper's,  said 
they  had  l)een  in  there  and  tried  to  sell  some  stulf 
but  he  wouldn't  have  anything  to  do  with  it. 

Q.  All  right.  Mr.  Skipper  is  a  witness  here, 
is  he'?  A.     I  believe  he  is. 

Q.  Yes.  All  right,  and  that  is  the  extent  of  your 
information  that  Mr.  Booth  told  you  about  deliver- 
ing any  loot  at  all  over  to  this  defendant,  is  that 
right,  Officer?  A.     That  is  right,  yes. 

Q.  Now,  you  say  that  in  that  conversation  that 
you  had  in  the  police  department  on  the  7th  day 
of  June,  1950,  with  the  defendant,  that  he  made  cer- 
tain admissions  to  you.  Did  he  ever  admit  that  Mr. 
Booth  had  ever  given  him  any  of  the  articles  [96] 
we  have  enumerated,  guns,  cameras,  jewelry  or  any- 
thing else?  A.     I  don't  know  as  he  did. 

Q.  Didn't  Mr.  Booth,  in  his  confession  to  you 
prior  to  that  time,  say  that  Mr.  Cosenza  had  been 
engaged  in  a  number  of  robberies  with  him,  or 
burglaries  ? 

A.  He  said  he  did.  He  said  he  pointed  out  a 
number  of  places  for  him  to  burglarize. 

Q.  Did  you  ask  Mr.  Cosenza  about  that  in  that 
conversation  ? 

A.  We  didn't  have  much  of  a  chance  to  talk 
to  Mr.  Cosenza,  because  Mr.  Sorenson  spoke  up  and 
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said,  ''I  think  3^011  said  enough  already"  and  that 

was  the  end  of  the  conversation. 

Q.     How  long"  was  that  conversation  in  progress  ? 

A.     I  woukln't  say  it  was  over  15  minutes. 

Q.  Well,  if  your  fellow  officer,  Mr.  Roberts,  said 
it  w^as  an  hour,  would  you  dispute  it? 

Mr.  Thurman:     I  ol^ject  as  argumentative. 

The  Court:     Yes. 

Q.  (B}^  Mr.  Wilson)  :  All  right,  and  wasn't  it 
after  all,  every  bit  of  the  matter  had  been  gone  into, 
Officer,  that  Mr.  Sorenson  spoke  uj)  and  said, 
"Well,  that  concludes  it,"  or,  "We  have  said 
enough  and  we  are  going  to  leave"?  [97] 

A.  AVe  had  attempted  to  c[uestion  the  defendant ; 
he  would  not  talk,  he  wouldn't  mention  anything. 
When  he  finally  did  decide  to  talk,  Mr.  Sorenson 
said,  "I  think  you  said  enough,  we  had  better 
leave." 

Q.  You  don't  know  how  long  the  defendant  had 
])een  talking  up  to  that  point,  is  that  it? 

A.     No,  it  wasn't  ver}^  long. 

Q.     15  minutes? 

A.  I  think  I  answered  that  question  a  while 
ago. 

Q.  Was  the  statement  made  either  by  Mr.  Soren- 
son or  by  Mr.  Cosenza  when  the  meeting  broke  up 
on  that  occasion,  that  if  you  wanted  any  additional 
information  Mr.  Cosenza  would  be  available  at  any 
time  ?  A.     Yes,  it  was. 

Q.     And    you    went    right    down    and    issued    a 
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warrant  then,   didn't  you,   or  had  you  done   that 

previously  ?  A.     We  had  done  that  previously. 

Q.  You  didn't  inform  Mr.  Cosenza  that  you  had 
Avarrant  right  then  in  your  pocket  for  Mr.  Cosenza, 
did  you?  A.     I  did. 

Q.  But  you  didn't  arrest  him  or  make  any  [.98] 
attempt  to? 

A.  I  didn't  arrest  Mr.  Cosenza  and  I  can  tell 
you  why. 

Q.  And  you  didn't  arrest  him  until  6  o'clock 
that  night? 

A.  I  didn't  arrest  him  at  6  o'clock.  He  waited 
until  after  I  came  home  and  he  came  in. 

Mr.  Wilson:     That  is  all. 

Redirect  Examination 
By  Mr.  Thurman: 

Q.     Why  didn't  3^ou  arrest  him  at  that  time? 

A.  At  that  time  Mr.  Cosenza  stated  that  he  had 
a  liquor  license  to  sell  to  a  man  from  Superior  who 
had  come  down,  was  going  to  be  here  at  2  o'clock, 
I  believe,  and  in  talking  it  over  with  the  captain, 
he  said,  "That  is  all  right,  let  him  go  out  to  the 
caj^itol  building  and  make  his  business  transaction 
and  have  him  back  here  at  four,"  because  I  went 
home  at  five  o'clock.  I  talked  to  Mr.  Cosenza  and 
he  said,  "That  is  fine,"  and  Sorenson  was  there, 
l^iut  they  left  and  they  did  not  come  back  until  after 
I  had  gone  home,  and  when  he  did  come  in,  he  came 
in  with  Mr.  vSorenson. 


United  States  of  Amenca  97 

(Testimony  of  Fred  Nichols.) 

Q.     He  came  in  with  Mr.  Sorenson? 

A.  They  came  in  later  that  night  after  I  [99] 
had  gone  home,  after  he  had  promised  me  he  would 
be  back  at  four  o'clock. 

Mr.  Thurman:     That  is  all. 

Mr.  Wilson:     That  is  all. 

(The  witness  was  excused.) 

The  Court:  We  will  have  our  afternoon  recess 
at  this  time.    Keep  in  mind  the  court's  admonition. 

(Thereupon  a  short  recess  was  taken,  after 
which,  all  parties  as  heretofore  noted  by  the 
Clerk's  record  being  present,  the  trial  resumed 
as  follows:) 

Mr.  Thurman:     Mr.  Cook. 

VINCENT  E.  COOK 

was  called  as  a  witness  on  behalf  of  the  Government, 
and  being  first  duly  sw^orn  testified  as  follows : 

Direct  Examination 
By  Mr.  Thurman: 

Q.     Your  name  is  Vincent  E.  Cook? 

A.     That  is  right. 

Q.  And  you  are  employed  at  Skipper's  bar  here 
in  Phoenix,  Arizona?  A.     Yes,  sir. 

Q.  And  during  the  month  of  December,  [100] 
1949,  were  you  such  an  employee?  A.     Yes. 

Q.  And  did  you  ever  have  occasion  on  or  about 
the  latter  part  of  Decem])er,  1949— the  first  of  De- 
\ 
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cember,    1949,    to    meet    this    man    George    Henry 

Booth  ?  A.     Well,  I  saw  him,  yes. 

Q.     You  saw  him  about  that  time? 

A.     Around  that  time.    I  don't  know  the  exact 
time. 

Q.     Well,  it  was  the  early  part  of  December? 

xV.     Yes — well,  I  wouldn't  be  sure  about  it. 

Q.     Well,  who  was  with  him  at  this  particular 
time  you  have  in  mind,  if  anyone? 

A.     Well,  the  time  that  I  saw  him? 

Q.     Yes. 

A.     The  first  time  I  saw  him  was  in  the  cocktail 
lounge. 

Q.     Who  was  with  him  then? 

A.     He  was  1)y  himself. 

Q.     He  was  by  himself  ?  A.     Yes. 

Q.     x\nd  immediately  prior — you  saw  him  in  the 
cocktail  lounge  at  Skipper's?  A.     Yes. 

Q.     Did  you  see  the  defendant  I  [101] 

A.     No. 

Q.     Did  you  see  the  defendant  there  that  day? 

A.     Well,   I   saw   him   walk   through   the   place, 
through  the  bar  and  then  into  the  office. 

Q.     Where  was  Booth  at  that  time? 

A.     He  was  still  in  the — sitting  in  the  booth. 

Q.     Sitting  in  the  booth,  Booth  was  in  the  booth? 

A.     That  is  right. 

Q.     And  Cosenza  walked  through  where,  did  you 
say? 

A.     Walked  through  the  bar  into  the  office,  which 
is  in  the  rear  of  the  bar. 
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Q.     Whose  office  is  that? 

A.     That  is  Skipper's  office. 

Q.     I'd  like  to  know  Skipper's  name  I 

A.     Skipper  Hooper.   He  is  the  owner. 

Q.  Could  you  give  us  the  time  of  that  approxi- 
mately? A.     Time  of  day? 

Q.     Yes. 

A.  I'd  say  it  was  the  afternoon  sometime,  say, 
around  one  or  1 :30,  somewhere  around  there. 

Q.  And  how  do  you  fix  the  time,  we  will  say, 
approximately  1:30?  [102] 

A.  Well,  Skipper  doesn't  usually  come  down 
until  after  12  o'clock  anyway,  so  it  had  to  be  about 
the  afternoon. 

Q.  Now,  after  you  saw  the  defendant  Cosenza 
go  into  Skipper's  office,  what  else  did  3^ou  see 
at  that  time? 

A.     Well,  I  didn't  see  anything  else. 

Q.     You  didn't  see  anything  else? 

A.  I  didn't  see  Booth.  The  first  time  I  saw  Booth 
he  was  in  the  office. 

Q.     Booth  was  in  the  office?  A.     Yes. 

Q.  And  when  was  Booth  in  the  office — who  else 
was  in  there? 

A.     Well,  the  defendant  and  also  Skipper  Hooper. 

Q.     The  three  of  them  ?  A.     Yes. 

Q.  Did  you  see  anything  else  besides  Skipper, 
Booth  and  Cosenza  in  the  office  at  that  time? 

A.     Did  I  see  anything  else  ? 

Q.     Yes.  A.     I  saw  jewelry. 

Q.  You  saw  some  jewelry.  Do  you  remember 
what  it  looked  like? 
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A.     Well,  I  could  probably [103] 

Q.  (Interrupting) :  Handing  you  Government's 
Exhibits  1-A  to  E  for  Identification,  I  will  ask  you 
if  you  can  identify  any  of  them? 

A.  Well,  I  couldn't  say  positive,  but  this  piece, 
of  course,  is  outstanding. 

Q.  Could  you  tell  the  jury  approximately  how 
many  pieces  were  there? 

A.     Oh,  gosh,  several.    I  don't  recall. 

Q.     But  you  distinctly 

A.  (Interrupting)  :  I  remember  seeing  that 
piece  and  maybe  the  watch  here. 

Q.  And  you  remember  distinctly  of  seeing  Ex- 
hibit 1-A  for  Identification,  which  is  a  bracelet? 

A.     Yes. 

Q.  Now,  could  you  tell  us  why  this  bracelet 
sticks  out  in  your  mind,  Mr.  Cook? 

A.  Well,  it  is  the  largest  piece  that  was  there 
and  it  does — I  just  looked  at  it. 

Q.     And  how  long  were  you  in  this  room? 

A.  Not  very  long.  I  went  into  the  office,  through 
the  office  to  the  liquor  room.  We  have  a  liquor 
room  in  back  of  the  office  to  bring  out  some  stock 
and  saw  the  jewehy  on  the  tal)k^  and  looked  at  it 
and  went  on  back. 

Q.  Did  you  have  any  conversation  v^th  anyone 
while  [104]  you  were  in  there  looking  at  the 
jewelry  ? 

A.  Oh,  I  made  some  remarks,  kidding  remarks 
about  the  jewelry,  like  that. 

Q.     And  then  you  went  out  ?  A.     Yes. 
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Q.     Then  where  did  you  go  ? 

A.  Back  to  the  bar.  I  was  working  behind  the 
bar. 

Q.  And  after  you  had  been  in  the  room  and 
seen  the  jewelry  and  went  behind  the  bar,  did  you 
see  either  Skipper  or  Cosenza  or  Booth  immedi- 
ately after  that? 

A.     I  saw  Skipper  a  little  after  that. 

Q.     A  little  after  that?  A.     Yes. 

Q.     And  who  was  with  him  at  that  time? 

A.     He  came  out  by  himself. 

Q.     Came  out  of  where? 

A.  Came  out  of  the  office  and  sat  down  in  the 
front  of  the  bar  and  had  one  of  the  pieces  of  jewelry 
in  his  hand.  I  think  it  was  the  piece  I  identified 
there. 

Q.  That  was  one  of  the  pieces  of  jew^elry  that 
you  had  seen  in  the  office?  A.     Yes. 

Q.  And  what  w^as  done  between  you  and  Skipper 
at  [105]  that  time? 

A.  Well,  he  just  looked  at  it  in  the  light  and 
asked  me  what  I  thought  about  it,  and,  so,  I  was 
not  interested  in  it,  and  he  said  he  wasn't  either, 
and  went  on  back  to  the  office. 

Mr.  Thurman :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Wilson: 

Q.     Mr.  Cook,  did  you  make  an  offer  of  $600.00 
for  that  piece  of  jewelry  you  saw  there? 
A."  No,  I  didn't. 
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Q.  And  if  Mr.  Booth  testified  before  this  jury 
under  oath  that  you  did 

Mr.  Thurman  (Interrupting):  Just  a  minute;  I 
object  to  that  as  improper  cross-examination. 

The  Court:  Yes,  he  said  he  didn't  make  the 
statement,  so  that  settles  that. 

Q.  (By  Mr.  Wilson)  :  Did  you  hear  anybody 
else  make  any  oifer  to  Mi'.  Booth? 

A.     No,  I  didn't. 

Q.  Or  did  you  hear  Mr.  Booth  place  any  valua- 
tion upon  any  of  the  jewelry? 

A.  Well,  I  heard  the  remark  about  $10,000.00 
for  the  lot,  but  I  didn't  actually  hear  it  myself. 

Q.  What  time  did  you  go  on  shift  that  day,  [106] 
may  I  ask,  Mr.  Cook  ? 

A.  We  open  at  nine.  I  usually  go  to  work  about 
eight. 

Q.     And  do  you  have  any  time  off  for  luncheon? 

A.     No. 

Q.  Work  straight  through.  Is  there  another  bar- 
tender on  duty  at  that  time  ?  A.     No. 

Q.  So  you  were  left  alone  to  wait  upon  the 
trade  that  is  usualh^  rather  heavy  at  that  time, 
isn't  it.  A.     Yes,  yes,  sir. 

Q.     Beg  pardon  ?  A.     Yes,  it  is. 

Q.  And  there  are  two  rooms  in  Skipper's  cafe 
there,  or  bar,  whatever  it  is  called,  one  that  has  a 
long  bar  in  it  and  west  of  that  is  the  cocktail  lounge 
or  room,  is  that  right? 

A.     Yes,  that  is  true. 
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Q.  And  there  is  a  sort  of  archway,  an  entrance 
between  the  two?  A.     Yes. 

Q.  And  in  the  cocktail  lounge,  I  believe,  there 
are  a  number  of  booths  around  the  walls,  and 
tables?  A.     Yes.  [107] 

Q.  And  was  it  in  there  that  you  saw  Mr.  Booth 
sitting?  A.     Yes,  it  was. 

Q.     The  first  time,  sittini;'  alone?  A.     Yes. 

Q.  You  can't  tell  us,  I  take  it,  you  can't  fix  the 
date  of  that  occasion  any  more  definitely  to  say  it 
was  about  the  first  of  December,  is  that  right? 

A.     That  is  right. 

Q.  It  could  have  been,  I  take  it,  the  last  day  or 
two  of  November,  or  the  first  day  or  two  of  De- 
cember? A.     It  could  have  been. 

Q.  But  it  was  within  that  range  there  some- 
where, wasn't  it?  A.     Yes. 

Q.  Within  a  three  or  four  day  range,  isn't  that 
true?  A.     Yes,  I  would  say  so. 

Q.  You  were  acquainted  with  the  defendant, 
weren't  you,  at  that  time?  A.     Yes,  I  was. 

Q.  I  mean,  Mr,  Cosenza  who  is  here  on  trial. 
You  knew  that  he  was  doing  business  for  Skipper 
in  the  transfer  of  various  liquor  licenses?  [108] 

A.     Yes,  I  did. 

Q.  You  know  that  right  on  that  very  day  there 
was  a  deal  for  a  Number  7  license  pending,  did 
you  not?  A.    Yes,  I  knew  about  it. 

Q.  And  you  knew  that  Mr.  Hooper,  Skipper, 
had  to  get  a  Number  7  in  order  to  complete  a  deal 
for  a  Number  6  that  he  was  buying?  A.     Yes. 
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Mr.  Thurman:  I  object,  I  don't  see  the  proper 
cross-examination,  no  foundation  laid  for  it. 

The  Court:  No,  it  ^You]dn't  make  any  differ- 
ence anyway. 

Q.  (By  Mr.  Wilson)  :  And  Mr.  Cosenza  was  in 
and  out  of  that  hixv  room  every  da,y,  isn't  that  true? 

A.     I  would  say  almost  every  day,  quite  often. 

Q.  He,  himself,  was  working,  was  he  not,  down 
at  the  Jefferson  at  tliat  time  ? 

A.  Well,  I  knew  he  was  working  down  there.  I 
think  it  was  about  that  time. 

Q.  You  did  see  Mr.  Cosenza  go  into  Skipper's 
private  office?  A.     I  did. 

Q.  Before  you  ever  saw  Mr.  Booth  sitting  in 
that  cocktail  lounge?  [109] 

A.  No,  no,  I  saw  Mr.  Booth  in  the  other  room 
first. 

Q.  Do  you  know  whether  Mr.  Cosenza  was  in 
talking  with  Skipper  prior  to  the  time  you  now 
testify  you  first  saw  Mr.  Coseiiza  •. 

A.  Well,  I  know  that  Mr.  Cosenza  went  into 
the  office  first. 

Q.  Was  he  in  company  with  Mr.  Booth  up  to 
that  point  at  allf 

A.     I  didn't  see  him  in  his  company. 

Q.  Did  you  ever  hear  any  conversation  when 
you  were  looking  at  the  jewelry  with  respect  to 
whether  it  was  stolen  property  or  not? 

A.     No,  I  didn't. 

Q.  Was  any  such  statement  made  in  your  pres- 
ence during  that  conversation? 
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A.     No,  it  was  not. 
Ml".  Wilson:     That  is  aU. 

Redirect  Examination 
By  Mr.  Thurman: 

Q.  Mr.  Cook,  this  time  that  you  have  mentioned 
when  Booth  was  sitting  in  the  booth  and  Cosenza 
had  gone  into  the  office  with  Skipper,  had  you  ever 
seen  these  two  people  together  in  the  bar  there 
before ;  that  is,  Booth  and  this  man  Cosenza  ?  [110] 

A.     Not  together,  not  that  I  recollect. 

Mr.  Thurman:     That  is  all. 

Recross-Examination 
By  Mr.  Wilson: 

Q.  Well,  .just  a  minute,  you  had  never  seen  them 
together  I 

A.     Not  before  seeing  them  in  the  office. 

Q.  Do  you  have  any  recollection  of  their  being- 
there,  can  you  recall  just  in  what  order  they  left 
there,  or  anything?  A.     No,  I  don't  recall. 

Mr.  Wilson:    All  right,  that  is  all. 

(Thereupon  the  witness  was  excused.) 

Mr.  Thurman:  We  now  offer  in  evidence  Gov- 
ernment's Exhibits  1-A,  1-B,  1-C,  and  1-D  and  1-E 
for  Identification  in  Evidence. 

Mr.  Wilson:  Well,  to  which  we  object  on  the 
grounds  that  the  ownership  of  that  jewelry  lias  not 


JOG  Raunl  A.  Cosenza  vs, 

yet  ht'cn  ('stal)lislio(].  it  has  not  hccn  established  tliat 
the  detViidaiit  has — that  it  is  stohii  p](>])(*rty. 

Tlic  (\»urt:  Well,  nootli  said  it  was,  how  iiiuch 
more   i'\i(h'nce    do   yoii    want  i 

Ml'.  Wilson:  ^^^'ll,  we  do  haxc  to  hclicxe,  I  l)e- 
lieve  iiiidci'  the  aiithoi'ities  as  I  I'ead  them,  [111] 
you  will  lia\e  to  lia\e  some  evidence  showini;*  to 
wliom  it  heh)nu-ed,  and  so  t'ortli. 

Tlie  Court:  Well,  all  riuht,  you  have  stated  your 
objection.     It   will   be  overruled. 

Mr.  Tluirman :  Please  mark  these  Kxhibits  in 
Evidence. 

(T]u^T-eu])on  the  articles  were  marked  (lov- 
ernment's  Kxhibits  1-A,  l-H,  ]-(\  l-D  and  1-K 
in  Evid(*nce.) 

Mr.   Tluirman:     'V\w   i-ecord  ma>    sh(>w   that   the 

exhibits  are  IxMii^  handed  to  the  jury  lor  tlieir 
perusal. 

The  Ciovernment  i-ests,  your  Honor.  [112] 

I >e Cendant 's    Case 
Mr.   Wilson:     Call   Mr.   Hooper. 

ROHEKT  S.  H00JM^:R 
was  called  as  a  witness  on  behalf  of  the  defendant, 
and  beinc:  first  duly  sworn  ti^stified  as  follows: 

Diiect  Examination 
By  Mr.  Wilson: 

Q.     Youi*  name,   please? 
A.     Robert  S.  Hooper. 
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Q.  Are  you  t\w  gcntlcinau  that  is  .generally 
known  as  **Skippe7-''?  A.     Y<'s,  T  am. 

Q.  Arc  you  the  owner  of  Skipper's  Huffet  or 
Cafe  here  on  Adams  Street,  Phoenix? 

A.     That  is  right. 

Q.  Mr.  Hoojjer,  w(n'e  you  served  witli  a  Sul)- 
])oena  Duces  Teeiun  to  produce  cei'tain  records  to 
this  court?  A.     I  was. 

Q.  Particularly  a  couple  of  checks.  Have  you 
got  them  with  you?  A.     Yes. 

Mr.  Wilson:     May  I  see  them.  [113] 

(The  witness  hands  documents  to  Mr.  Wil- 
son.) 

Mr.  Wilson:  Mav  1  have  these  marked  for 
identification? 

(Th(»reuj)on  the  documents  were  marked  as 
Defendant's  Exhibits  A,  B  and  C  for  Identifi- 
cation.) 

Q.  (By  Mr.  Wilson) :  Mr.  Hooper,  are  you 
ac(|uainted  with  a  man  by  the  name  of  George 
Henry  Booth  ?  A.     Yes,  I  know  him. 

Q.  Did  you  know^  him  prior  to  December  1st, 
1949  I  A.     I  did  not. 

Q.  Did  you  se(»  George  Henry  Booth  on  Decem- 
l)er  1st,  1949? 

A.  1  couldn't  tell  you  the  exact  date.  Tt  was 
somewheres  about  that  time. 

Q.     Is   there   anv    wav    vou   could    fix    the   exact 
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date  on  an}^  of  these  instruments  that  were  just 

marked  in  evidence? 

A.  We]],  I  don't  Ivnow  liow  I  could  fix  the  exact 
date.  Truthfully,  these  checks  were  concerning  real 
estate  deals 

Mr.  Thmman:  Just  a  minute,  they  are  not  in 
evidence,  used  for  the  purpose  of  refreshing  the 
witness'  memory.  I  don't  think  it  is  proper  to 
testify 

Mr.  AVilson  (Interrupting) :  I  am  just  asking 
you  [114]  wliether  either  of  these  instruments 
would  assist  you  in  any  way  in  fixing  the  exact  date 
of  his  visit,  say,  within  a  day  or  two  when  it  took 
place  ? 

A.     Well,  it  was  around  December  1st. 

Q.  What  time  that  day  did  you  arrive  at  your 
place  of  business? 

A.  Well,  it  was  after  lunch.  I  don't  usually 
come  in  until  noon. 

Q.  Your  office  is  located  in  the  rear  of  the  busi- 
ness establishment,  isn't  it?  A.     Yes. 

Q.  Your  business  estal:)lishment  consists  of  a 
bar  room  and  then  a  cocktail  room  west  of  that, 
is  that  right?  A.     Right. 

Q.     And  an  archway  entrance  between  the  two? 

A.     Yes. 

Q.  Can  you  see  the  entrance  door  of  the  bar 
room,  the  street  entrance  from  your  office  in  the 
rear  of  the  business  establishment? 

A.     I  can  not. 

Q.     Did  you  see  the  defendant  Mr.  Cosenza  on 
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or  about  the  first  day  of  December  in  your  office! 

A.     Yes. 

Q.  Did  you  see  the  gentleman  I  have  identi- 
fied [115]  as  George  Henry  Booth  in  your  office  in 
Skipper's  Buffet?  A.     Yes. 

Q.  On  that  same  date  did  you  have  any  business 
transactions  with  Mr.  Cosenza? 

A.     Well,  I  was  on  this  deal. 

Q.     That  deal  pertained  to  what  ? 

A.     Well,  two  liquor  licenses. 

Q.  Let  me  ask  you  whether  or  not  Mr.  Cosenza 
had  ever  done  w^ork  of  a  similar  nature  for  you 
prior  to  that  time?  A.     Several  times. 

Q.  Do  you  know  whether  he  was  a  duly  licensed 
realtor  for  the  State  of  Arizona? 

A.     I  think  so. 

Q.  Did  you  have  any  conversation  with  Mr. 
Cosenza  relative  to  this  business  transaction,  these 
liquor  licenses  that  you  just  mentioned? 

Mr.  Thurman:  I  don't  see  the  materiality  of 
these  liquor  licenses.  I  object  to  it  as  irrelevant, 
incomi)etent  and  immaterial. 

The  Court:  All  right,  I  will  sustain  the  objec- 
tion. 

Q.  (By  Mr.  Wilson)  :  You  testified  you  had  a 
business  conversation  with  Mr.  Cosenza  at  the  time 
on  the  same  date  that  Mr.  Booth  arrived  there,  is 
that  [116]  right?  A.     Yes. 

Q.     That  same  day?  A.     Yes. 

Q.     With  reference  to  the  time  that  Mr.  Booth 
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was  in  your  office,  when  did  you  have  the  conversa- 
tion with  Mr.  Cosenza  about  the  l:)usiness? 

A.     Well,  it  was  before  that. 

Q.     About  how  long  before,  could  you  indicate  1 

A.  Possibly  an  hour,  half  hour — three-quartei's 
of  an  hour,  somewheres  about  that. 

Q.  How  long  did  that  conversation — was  it  in 
progress  ? 

A.     Oh,  15  or  20  minutes,  I  presimie. 

Q.  Was  there  anything  at  all  said  in  that  con- 
versation respecting  a  visit  by  Mr.  Booth  later,  in 
the  next  15  or  30  minutes  or  45  minutes? 

A.     No,  there  was  not. 

Q.  Were  you  subpoenaed  by  the  government,  too, 
in  this  case?  A.     I  was. 

Q.  Do  you  know  whether  or  not  Mr.  Cosenza 
had  other  employment  at  that  time? 

A.  I  believe  that  he  was  employed  at  the  Jeffer- 
son Cocktail  Lounge.    I  am  not  sure. 

Q.  When  Mr.  Cosenza  left  your  office  [117] 
after  your  business  discussion  with  him,  was  it  only 
a  few  minutes  before  he  returned  with  Mr.  Booth, 
or  about  how  long? 

Mr.  Thurman :  Just  a  minute,  I  think  it  is  lead- 
ing and  suggestive.  Let's  find  out,  let  the  witness 
testify. 

The  Court:     Oh,  he  may  answer. 

(The  question  was  read  by  the  reporter.) 

The  Witness:     Well,  it  was  shortly  thereafter- 

Avards. 
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Q.  (By  Mr.  Wilson)  :  And  he  had  been  in  your 
office  some  15  or  20  minutes,  then,  is  that  right? 

A.     That  is  right. 

Q.     Before  he  ever  went  out?  A.     Right. 

Q.  Do  you  recall  the  conversation  that  took 
place  among  the  three  of  you,  Mr.  Booth,  Mr. 
Cosenza  and  yourself,  or  anyone  else  that  might 
have  been  present  in  your  office,  after  Mr.  Booth 
came  in  there?  A.     Conversation? 

Q.     Yes,  among  the  three  of  you. 

A.  Well,  Mr.  Booth  tried  to  sell  me  some  jewels, 
yes,  is  that  what  you  want  to  know? 

Q.  Yes.  In  whose  possession  did  you  first  see 
those  jewels?  [118] 

A.     They  were  in  Mr.  Booth's  possession. 

Q.  What  kind  of  container  did  he  have  them  in, 
if  you  know? 

A.     Well,  I  think  it  was  a  paper  sack. 

Q.  Paper  sack.  How  did  Mr.  Booth  proceed  to 
display  the  jewels  to  you  there  in  your  office? 

A.  Well,  as  I  remember,  he  reached  in  the  paper 
sack  and  laid  them  out  on  my  desk.  It  was  three 
pieces,  I  think. 

Q.  Did  you  at  any  time  see  that  paper  sack  in 
the  possession  of  this  defendant,  Mr.  Cosenza? 

A.     Not  to  my  knowledge. 

Q.  Now,  will  you  tell  what  conversation  ensued 
there  at  that  time  among  the  three  of  you? 

A.  Well,  Mr.  Booth  said  he  had  something  to 
show  me  and  produced  these  jewels  and  wanted  to 
know  if  I  would  be  interested,  so,  naturally,  anyone 
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would  take  a  look  at  them,  vrhich  I  did,  and,  so, 
I  asked  him  what  he  wanted  for  them  and  he  said 
$10,000.00.  I  said,  "Well,  I  am  not  interested,  I 
don't  have  that  kind  of  money  for  things  like  that," 
and  that  was  about  the  consummation  of  the  trans- 
action between  us,  as  I  remelnber  it. 

Q.  Do  you  know  whether  or  not  one  of  your 
bartenders  by  the  name  of  Mr.  Cook  was  in  there 
at  any  time  during  the  course  of  the  [119]  conver- 
sation? A.     Yes,  he  was. 

Q.  Was  any  statement  ever  made  by  anyone,  or 
was  any  offer  made  that  you  heard  by  anyone  to 
Mr.  Booth  for  any  of  the  jewelry? 

A.     Ko,  there  wasn't  that  I  know  of. 

Q.  Was  any  price  stated  that  they  were  willing 
to  pay  for  it? 

A.     I  didn't  hear  any  price  stated. 

Q.  Mr.  Hooper,  did  you,  during  the  course  of 
the  conversation,  leave  the  room  at  any  time? 

A.     Yes,  I  went  out  to  the  bar. 

Q.  And  could  you  estimate  about  how  long  you 
were  absent  from  the  room? 

A.     Oh,  five  minutes  or  so. 

Mr.  Wilson :     Cross-examine. 

Cross-Examination 
By  Mr.  Flynn: 

Q.  Mr.  Hooper,  on  this  day,  the  first  of  Decem- 
ber, you  say  that  this  defendant  came  into  your 
otKce  first  alone,  is  that  right? 

A.  The  defendant,  may  I  clear  myself,  is  Mr. 
Cosenza,  is  it? 
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Q.     Yes,  Cosenza.  A.    Yes. 

Q.     He  came  in  there  alone  %  [120]  A.     Yes. 

Q.  You  spent  how  long  in  there  with  him  Ijefore 
he  went  out? 

A.  Well,  it  was  a  matter  of  a  few  minutes,  20 
minutes,  or  something. 

Q.     Now,  did  he  say  what  he  was  going  out  for? 

A.     No,  he  had  completed  his  deal  with  me. 

Q.     He  was  leaving,  he  was  through  with  you? 

A.     As  far  as  my  deal  was  concerned,  yes. 

Q.  How  long  after  he  went  out  of  the  office  there 
was  it  before  Booth  came  in  there? 

A.     Well,  it  was  not  very  long. 

Q.     Well,  was  it  five  minutes  or  half  hour? 

A.     Well,  10  minutes  or  15  minutes. 

Q.  And  he  came  in  tlierc  alone,  did  he,  Mr. 
Booth? 

xV.  Well,  when  I  looked  up  from  my  work  from 
my  desk  they  were  both  in  the  office.  I  don't  know 
whether  they  came  in  alone  or  how  they  came  in. 

Q.  When  you  saw  Mr.  Booth  in  yoxxr  office, 
Cosenza  was  with  him  when  you  first  saw  them  in- 
side of  your  office?  A.     That  is  right. 

Q.  Is  that  the  first  time  you  had  ever  seen 
Booth?  [121] 

A.     To  the  best  of  my  knowledge. 

Q.     The  first  time  you  ever  knew  who  he  was? 

A.     That  is  right. 

Q.  Did  he  or  Cosenza  at  that  time  tell  you  who 
he  was?  A.     Yes. 

Q.     What  did  they  say? 
\ 
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A.  Well,  he  said  this  gentleman,  he  didn't  tell 
me  his  name,  no,  no,  I  am  sorry,  he  didn't  tell  me 
his  name. 

Q.     Did  he  tell  you  what  his  business  was? 

A.     No. 

Q.     What  did  Cosenza  tell  you  about  Booth? 

A.  Well,  this  Booth  said  that  he  wanted  to  show 
me  something. 

Q.     That  is  the  first  thing  he  said? 

A.     That  is  right. 

Q.  Walked  into  your  office,  a  perfect  stranger, 
and  said  he  wanted  to  show  you  something? 

A.  That  is  right,  because  I  was  doing  work  and 
I  looked  up  and  astonished  to  see 

Q.  (Interrupting)  :  What  did  you  say  after  he 
said  that?  A.     I  said,  ''Well,  okay." 

Q.  Did  he  tell  you  what  it  was,  he  just  said 
"something"?  [122]  A.     Yes. 

Q.     He  didn't  say  "Jewelry,"  did  he? 

A.     No. 

Q.  Then  afterward  you  said  okay,  then  what 
happened  then,  what  did  Mr.  Booth  do? 

A.     He  just  displayed  the  jewelry. 

Q.     On  the  table  ?  A.     On  my  desk. 

Q.     And  what  did  he  say  about  it? 

A.  Wanted  to  know  if  I  would  be  interested 
in  it. 

Q.     In  buying  it?  A.     In  buying  it. 

Q.     And  what  did  you  tell  him? 

A.  I  looked  at  it,  looked  it  over  and  then  told 
him  no. 
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Q.  Now,  you  told  him  no  before  he  told  you  that 
he  thought  he  ought  to  get  $10,000.00  for  it? 

A.     No,  I  didn't. 

Q.  Did  you  ask  him  where  the  jewelry  came 
from?  A.     I  did  not. 

Q.     You  didn't  ask  what  his  business  was? 

A.     I  did  not. 

Q.     And  he  didn't  tell  you? 

A.     And  he  didn't  tell  me.  [123] 

Q.  And  Cosenza  was  in  there  all  the  time,  the 
defendant?  A.     That  is  right. 

Q.  He  didn't  say  anything,  have  any  part  what- 
ever to  do  with  this  deal;  took  no  part  in  it,  is  that 
right? 

A.     I  don't  remember  hihi  saying  anything. 

Q.  You  remember,  Skii^pei',  being  interviewed 
in  the  Federal  Bureau  of  Investigation  office  on  or 
about  June  7th,  1950?  A.     Yes. 

Q.  In  the  presence  of  John  Hemphill,  George 
Booth  being  the  witness  and  Detectives  Harry  Rob- 
erts and  Fred  Nichols?  A.     Yes. 

Q.     You  remember  that  interview? 

A.     Yes. 

Q.  I  will  ask  you  if  at  that  time  3^ou  didn't  tell 
them,  at  that  time  when  they  came  into  your  office, 
Cosenza  had  possession  of  the  jewelry  and  that 
Booth  was  called  into  the  conference  after  Cosenza 
had  spread  the  jewelry  on  the  desk  in  the  back 
room  for  the  purpose  of  display ;  did  you  make  such 
a  statement  to  these  agents  or  officers  at  that  time? 
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A.     No,  I  didn't  make  such  a  statement.  [124] 

Q.     Did  they  leave  together? 

A.     Yes,  they  did. 

Q.     They  both  left  together,  and  you  sa}^  that 

A.  (Interrupting)  :  That  is,  the}^  left  my  office 
together. 

Q.  They  left  your  office  togethe]*  and  went  out 
together.  There  wasn't  any  arrangements  made 
about  seeing  you  again  or  talking  about  the  jewelry 
again  ?  A.     Not  any. 

Q.  When  you  left  the  office  and  went  out  to  the 
bar,  did  you  take  some  of  this  jewelry  with  you? 

A.     Yes,  I  did. 

Q.     What  was  the  purpose  of  that? 

A.     To  look  at  it  in  the  light. 

Q.     You  took  it  out  to  the  bar  room? 

A.     That  is  right. 

Q.     Did  you  have  any  light  in  your  office? 

A.     My  office  has  no  windows  in  it. 

Q.     No  windows;  no  electrical  lights  in  there? 

A.    Yes. 

Mr.  Flynn:     That  is  all. 

Mr.  Wilson:     That  is  all. 

(The  witness  was  excused.)  [125] 
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was  called  as  a  witness  in  his  own  behalf,  and  being 
first  duly  sworn  testified  as  follows: 

Direct  Examination 
By  Mr.  Wilson: 

Q.     Will  you  state  your  name,  jjlease? 

A.     Raoul  Alfred  Cosenza. 

Q.     And  where  do  you  reside,  Mr.  Cosenza  I 

A.     4400  North  20th  Street,  Phoenix,  Arizona. 

Q.     Are  you  a  married  man  and  a  family  man? 

A.     Yes,  I  am,  sir;  I  have  four  children. 

Q.     Your  business  is  what  as  of  this  time? 

A.  As  of  this  time  I  am  a  liquor  license  broker 
and  I  tend  bar  at  night.  I  am  working  extra  right 
now. 

Q.     How^  old  a  man  are  you,  Mr.  Cosenza? 

A.     32  years  old,  sir. 

Mr.  Flynn:     How  old? 

A.     32. 

Q.  (By  Mr.  Wilson) :  Are  you  a  native  Ari- 
zonan  ? 

A.     Yes,  sir;  I  am,  sir,  born  here  in  Phoenix. 

Q.     You  went  to  the  public  schools  of  this  city? 

A.  Yes,  sir;  public  schools,  high  school  and 
went  to  Tucson  and  went  to  school  there.  [126] 

Q.  Your  business  during  the  years  '48,  '49  and 
'50  was  what? 

A.  Well,  most  of  my  business  at  that  time  was 
liquor  license  broker.  I  specialize  in  locating 
licenses  for  people  and  then  I  handle  establish- 
ments. 

\ 
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Q.    Were  you  a  licensed  broker? 

A.     Yes,  sir;  I  was. 

Q.     License  issued  by  the  State  of  Arizona? 

A.     Yes,  sir. 

Q.     Do  you  still  have  such  a  license? 

A.  I  don't  for  this  year,  but  I  did  up  until  this 
year. 

Q.  Are  you  acquainted  with  the  witness,  George 
Henry  Booth?  A.     Yes,  I  am. 

Q.  About  when  did  you  first  become  acquainted 
with  him? 

A.     Approximately  September  in  1948. 

Q.     And  under  what   circumstances? 

A.  I  was  tending  bar  up  at  the  Veteran's  club 
on  East  Washington  Street,  approximately  the  5900 
block.  East  Washington. 

Q.    Are  you  a  veteran?  A.     Yes,  I  am. 

Q.  That  was  in  the  month  of  September  you 
say,  [127]  1948? 

A.     Approximately  September,  '48. 

Q.  Did  you  then  thereafter  engage  in  the  sale  of 
liquor  licenses  in  conjunction  with  Mr.  Booth? 

A.     I  did,  sir. 

Q.  Will  you  tell  the  circumstances  of  that  very 
briefly  ? 

A.  The  license  was  in  Jesus  Panchos'  name  in 
Superior,  Arizona,  and  we  sold  it  to  Leo  Block  and 
Ralph  Stetson,  and  had  located  a  license  at  Oracle 
Junction  at  Oracle,  Arizona. 

Q.  How  did  you  happen  to  become  acquainted 
with  Mr.  Booth  in  connection  with  that? 
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A.  Well,  Mr.  Booth  had  come  out  to  the  club 
and  he  and  this  gentleman  he  was  with  were  dis- 
cussing about  a  liquor  license  in  Pinal  County. 
Being  a  bartender,  and  I  serve  them,  I  interrupted 
their  conversation  and  I  asked  them,  I  said,  ^'If 
you  are  looking  for  a  liquor  license,  that  is  my 
business,  I  know  where  we  can  find  one  in  Pinal 
County. ' ' 

Q.  That  was  your  first  acquaintance  with  Mr. 
Booth,  was  it?  A.     Yes,  sir. 

Q.  Did  you  complete  a  deal  to  transfer  the  [128] 
license?  A.     Yes,  sir. 

Q.  Thereafter,  did  you  have  any  business  rela- 
tions of  any  kind  with  Mr.  Booth? 

A.  After  that  time  he  came  to  my  house  asking 
about  liquor  licenses  and  different  leads  that  he 
had,  one  included  that  he  had  found  here  in  Phoenix. 

Q.  Now,  about  when  was  that — what  date  was 
it  that  he  visited  your  home? 

A.     Approximately  March  or  April,  sir,  of   '49. 

Q.  Let  me  ask  you,  how  many  visits,  if  you  can 
recollect,  did  he  make  to  your  home? 

A.     About  two,  sir,  at  my  home. 

Q.  Do  you  know  whether  or  not  on  any  of  those 
visits  he  made  any  present  either  to  you  or  to  your 
wife? 

A.  I  believe  on  the  second  visit  he  gave  my  wife 
some  stamps  for  a  stamp  collection  that  she  has. 

Q.     Your  wife  is  a  stamp  collector? 

A.     She  is  a  stamp  collector,  yes,  sir. 
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Q.  Other  than  that  have  you  had  any  business 
dealings  with  Mr.  Booth?  A.     No,  sir. 

Q.  How  often,  from  September,  or  after  [129] 
you  completed  that  first  liquor  transaction  with  Mr. 
Booth,  how  often  did  you  see  Mr.  Booth  on  an 
average,  generally*? 

A.  Oh,  once  every  three  or  four  months,  I  can't 
tell. 

Q.  Did  you  know  where  Mr.  Booth  resided  at 
that  time?  A.     No,  sir. 

Q.     Where  would  you  see  him  then? 

A.  Usually  when  I  was  tending  bar  at  some  bar 
in  Phoenix. 

Q.  Did  you  engage  in  any  burglaries  or  other 
law  violations  in  the  City  of  Tucson? 

A.     Absolutely  not. 

Q.     With  Mr.  Booth  or  any  of  his  cohorts? 

A.     No  one,  sir. 

Q.  Were  you  at  any  time  ever  given  any 
cameras,  guns  or  any  other  loot  from  any  burglaries 
committed  by  Mr.  Booth  or  anyone  connected  with 
him  in  Tucson? 

A.     I  was  not  at  any  time. 

Q.  Was  your  home  ever  searched  by  the  police 
officers  in  an  attempt  to  discover  such  articles? 

A.     Yes,  it  was. 

Q.     Were  any  of  such  articles  ever  found? 

A.  No,  sir;  except  stamps  that  my  wife  [130] 
surrendered  to  the  officers. 

Q.  Was  it  ever  disclosed  to  you  or  to  your  wife, 
to  your  knowledge,  that  these  stamps  were  the  result 
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of  any  of  his  law  violations?  A.     No,  sir. 

Q.  Reference  has  been  made  to  some  coins.  Was 
any  coins,  foreign  coins  ever  given  to  you  by  Mr. 
Booth?  A.     None,  sir. 

Q.  Or  any  ever  given  to  your  wife,  to  the  best 
of  your  knowledge? 

A.  The  only  coins  that  my  wife  had  in  her  pos- 
session were  given  to  her  by  her  brother,  my  brother 
and  myself  back  in  '45  and  '46  after  the  war. 

Q.     Were  they  foreign  coins  ? 

A.  They  were  foreign  coins.  They  were  Philip- 
pine, Chinese,  Japanese,  and  then  there  was  Euro- 
pean coins,  French,  German  Occupation  money  and 
that  type  of  coin;  European  coins. 

Q.  As  a  result  of  the  service  of  these  various 
gentlemen  in  foreign  military  service  of  the  United 
States?  A.     That  is  right,  sir. 

Q.  Do  you  know^  whether  or  not  the  police  officers 
had  taken  those  and  still  have  those  [131]  coins? 

A.  They  still  have  them  in  their  possession.  They 
have  never  returned  them  to  us. 

Q.  Mr.  Cosenza,  did  you  have  any  connection 
with  the  El  Rancho  bar  in  '49  ?  A.     I  did,  sir. 

Q.     And  what  was  it? 

A.  I  was  running  the  bar  on  a  percentage  basis 
for  the  summer  months,  June  and  July. 

Q.  When  did  you  terminate  your  employment 
at  the  El  Raneho  bar? 

A.     Approximately  August  1st,  sir. 

Q.     Were  you  working,   or  around  that  bar  at 


122  Raoul  A.  Cosenza  vs. 

(Testimony  of  Raoul  Alfred  Cosenza.) 
any  time  during  the  months  of  August  or  Septem- 
ber of  '49?  A.     I  was  not. 

Q.  You  heard  the  testimony  of  Mr.  George 
Henry  Booth  from  that  same  witness  stand,  didn't 
you,  this  morning?  A.     I  did,  sir. 

Q.  In  which  he  told  us  about  the  conversation 
had  in  the  latter  part  of  August  or  the  early  part 
of  September  about  proposed  burglaries,  that  is? 

A.     That  is  right,  I  heard  the  testimony. 

Q.  Did  you  have  any  such  conversation  [132] 
with  him  at  that  bar  or  anywhere  else? 

A.     No,  sir. 

Q.  You  heard  him  identify  or  place  that  con- 
versation either  at  the  El  Rancho  bar  or  at  the 
Jefferson  Bar,  is  that  right? 

A.     That  is  right,  sir. 

Q.  Was  there  any  such  thing  at  that  time  as  the 
Jefferson  Bar? 

A.  There  was  no  such  thing  as  the  Jefferson 
Bar. 

Q.  When  was  that  Jefferson  Bar  first  estab- 
lished, to  the  best  of  your  knowledge? 

A.  We  established  it  the  latter  part  of  August. 
By  "we,"  I  mean.  Skipper  Hooper  and  I  located 
the  license  from 

Q.  (Interrupting) :  When  was  it  opened  for 
business  ?  A.     November  8th. 

Mr.  Thurman:  Let  him  answer  the  question, 
please.  I  w^as  listening,  I  was  interested  in  that 
question. 
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Mr.  Wilson:     May  I  have  the  question? 

(The  question  was  read  by  the  reporter.) 

Q.  (By  Mr.  Wilson)  :  Were  you  tending  bar 
there  during  the  months  of  August,  September  or 
October?  A.     I  was  not,  sir.  [133] 

Q.  Were  you  even  working  there  at  any  of  that 
time? 

A.  The  only  work  I  was  doing  is  supervising 
work  of  installing  the  equii)ment,  plumbing  and 
wiring  it,  but  it  wasn't  a  job. 

Q.     When  did  that  take  place? 

A.  That  took  place  from  the  last  period,  ap- 
proximately the  first  part  of  October  up  to  the  open- 
ing day,  which  was  November  8th. 

Q.  Were  you  at  either  bar  then  during  the  latter 
part  of  October,  at  a  time  when  Mr.  Booth  says 
he  returned  from  his  burglaries  in  Oklahoma  and 
had  a  conversation  with  you  ? 

A.  I  was  not,  sir.  I  believe  the  latter  part  of 
October  I  was  at  Los  Angeles. 

Q.  Going  back — you  say  you  were  tending  bar 
during  the  month  of  June  and  July  at  the  El 
Rancho?  A.     Yes,  sir;  I  was. 

Q.  Did  you  have  any  business  transaction  with 
Mr.  Booth  during  the  month  of  July? 

A.     The  only  transaction,  sir,  was  a  $40.00  check. 

Q.  Will  you  narrate  the  circumstances  under 
which  that  check 

A.  (Interrupting) :  The  best  I  can  remember, 
that  [134]  night  it  was  a  pretty  busy  night  and  it 
\ 
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was  tlie  first  days  of  July  and  at  the  time  he  was 
there  and  he  asked  me  to  cash  a  cheek  for  him  and 
which  I  did. 

Q.     What  was  the  amount  of  the  check? 

A.     $40.00,  sir. 

Q.     Did  you  cash  it  ?  A.     I  did,  sir. 

Q.  Was  it  deposited  for  the  account  of  the  El 
Rancho?  A.     That  is  right,  sir. 

Q.  Do  you  know  whether  or  not  the  check  was 
honored  by  the  bank? 

A.  It  was  not  and  it  was  returned  to  the  El 
Rancho  and  I  had  to  make  the  check  good. 

Q.  When  did  you  next  see  George  Henry  Booth 
after  that  episode  of  that  check  in  July,  1949? 

A.     Approximately  the  first  day  of  December. 

Q.     The  same  year?  A.     '49,  yes,  sir. 

Q.  After  you  went  to  work  in  the  month  of  No- 
vember for  the  Jefferson  Cocktail  Lounge,  what 
were  your  hours  of  employment? 

A.  My  hours  of  employment  were — I  was  man- 
ager and  I  used  to  come  down  around  noon,  1 
o'clock,  to  see  if  we  needed  anything  and  about  that 
time,  [135]  after  the  opening,  from  November  8th, 
I  think,  up  until  the  holidays,  we  were  serving  hors 
d'oeurves  and  I  used  to  make  the  hors  d'oeurves 
and  I  would  return  and  come  to  work  at  5  o'clock 
and  work  to  one  o'clock. 

Q.     In  the  morning?  A.     Yes. 

Q.     How  much  time  would  you  put  in  at  noon  ? 

A.  An  hour,  hour  and  a  half,  whatever  was 
necessaiy.    Sometimes  it  was  a  little  longer.    They 
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were  loading  beer  into  the  basement,  our  store  room 

into  the  basement  and  I  would  take  a  little  longer. 

Q.  At  that  time  did  you  have  any  connection 
with  Mr.  Skipper  Hooper?  A.     Yes,  sir. 

Q.     What  connection? 

A.  I  was  locating  a  license  in  November  for  Mr. 
Hooper  that  went  to  the  Kennel  Club,  that  is  the 
Greyhound  Dog  Park  here,  and  to  complete  this 
deal  we  had  to  have  a  Number  7  license,  because 
the  gentleman  that  owned  the  Number  6  in  the 
Kennel  CIuIj  wanted  a  7  in  return,  plus  his  money, 
and  we  had  been  unable  to  find  a  Num()er  7,  which 
is  a  beer  and  wine  license,  and  I  was  in  the  process 
of  searching  for  one  at  that  time  and  I  [136]  had 
discovered  one  from  a  lady  and  I  returned  to  Mr. 
Hooper's  office  to  ask  him  if  he  would  pay  the  lady's 
price  for  her  license. 

Q.     What  was  the  price? 

A.     $1,650.00,  sir. 

Q.  Did  you  have  any  conversation  with  Mr. 
Hooper  respecting  that  deal  on  or  about  the  first 
day  of  December? 

Mr.  Thvirman:  I  object  to  it,  I  have  been  letting 
it  go.  I  don't  see  the  materiality  of  it,  this  man's 
activities  searching  for  a  license  for  people.  I  can't 
see  it  and  T  ol)ject  to  it;  it  is  irrelevant,  incompetent 
and  immaterial. 

The  Court:    Yes,  I  will  sustain  the  objection. 

Q.  (By  Mr.  Wilson) :  Were  you  in  Mr.  Skip- 
per's bar  room  on  the  first  day  of  December? 

A.     I  was,  sir. 
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Q.     Did  you  see  Mr.  Skipper,  as  we  call  him? 

A.     Yes,  sir;  I  did. 

Q.     Where  did  you  see  him  at  that  time? 

A.     In  his  of&ce. 

Q.  At  about  what  hoiir  of  the  day,  if  you  can 
recollect  ? 

A.  The  best  of  my  recollection  it  was  around  one 
o'clock,  1:15 — 1:30,  right  in  through  there. 

Q.  Was  Mr.  George  Henry  Booth  there  at  [137] 
that  time  when  you  went  there? 

A.     When  I  first  went  into  the  office? 

Q.     Yes.  A.     No,  he  was  not,  sir. 

Q.  Did  any  conversation  you  had  with  Mr. 
Hooper  at  that  time  have  anything  to  do  with 
George  Henry  Booth  or  any  jewelry? 

Mr.  Thurman:  I  object,  it  is  iiTelevant,  incom- 
petent and  immaterial,  a  self-serving  declaration  of 
this  defendant. 

Mr.  Wilson:     Well,  I  don't  know. 

The  Court:  Yes,  you  just  ask  him  what  was 
said. 

Q.  (By  Mr.  Wilson):  All  right.  What  was 
your  conversation  then  at  that  time  with  Mr. 
Hooper  ? 

A.  We  discussed  a  Number  7  beer  and  wine 
license  that  he  needed  to  complete  his  deal,  and  we 
did  not  discuss  anythmg  about  jewelry  or  anything 
else. 

Q.     What  was  said  a])out  this  Number  7  license? 

Mr.  Thurman:     I  object. 


I 
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The  Court:  Yes,  it  does  not  tend  to  prove  any 
issue  in  this  case. 

Q.  (By  Mr.  Wilson)  :  All  right.  Mr.  Cosenza, 
you  heard  the  testimony  of  Mr.  George  Henry 
Booth  that  on  that  date  or  about  that  date  you  came 
out  to  [138]  a  house  located  in  the  1500  block  on 
A¥est  Madison  Street  in  a  white  or  light  colored 
Buick  automobile,  I  believe,  did  you  hear  that  testi- 
mony this  morning?  A.     Yes,  sir;  I  did. 

Q.     Did  you  own  such  a  car  at  that  time? 

A.     No,  I  did  not,  sir. 

Q.     Did  you  later  on  acquire  such  a  car? 

A.     I  did,  sir. 

Q.  Did  you  have  any  car,  automobile  at  all  at 
that  time?  A.     None  at  all,  sir. 

Q.  You  used  the  busses,  did  you,  public  busses 
to  get  around? 

A.  I  usually  used  busses  or  I  borrowed  a  car 
from  one  of  my  employers,  Mr.  Davidson. 

Q.  After  you  completed  your  business  transac- 
tion with  Mr.  Hoofjer  on  the  first  day  of  December, 
or  about  that,  where  did  you  go? 

A.  I  went  outside  to  the  bar  and  I  ordered  a 
drink  and  when  I  turned  around  to  the  cocktail 
lounge  I  saw  George  Booth  sitting  in  one  of  the 
booths. 

Q.  Had  you  seen  George  Booth  from  the  time 
he  passed  that  check  up  to  that  minute  ? 

A.    No,  sir.  [139] 

Q.     What  did  you  do  then,  if  anything? 

A.     I  walked  over  there  towards  him  and  I  said, 
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"Hello,"  and  I  asked  him  where  he  had  been  and 

he  told  me  he  had  been  to  California. 

Q.  Did  he  have  any  ])ag  or  anything  else  in  his 
hand  ? 

A.  No,  he  didn't,  sir.  He  asked  me  if  Mr. 
Hooper  was  in  the  office.  He  said,  "I'd  like  to 
show  you  and  Mr.  Hooper  something." 

Q.     What  happened;  go  ahead. 

A.  We  walked  into  the  office  and  Mr.  Hooper 
was  sitting  at  his  desk  and  Mr.  Booth  displayed  his 
jewels  and  tlien  proceeded  to  try  to  sell  them. 

Q.  Can  you  give  us  the  conversation  that  en- 
sued? 

A.  Well,  the  only  thing  I  can  remember,  sir,  he 
was  trying  to  sell  them  and  he  wanted  a  lot  of 
money  for  it  and  he  didn't  say  anything  like  he 
testified  here  from  this  witness  stand  that  they  were 
stolen;  he  did  not  say  that,  and  he  did  not  say  they 
were  stolen  in  Oklahoma  or  anywhere  else,  and,  he 
just,  well,  was  just  trying  to  sell  them  all  like  it  was 
his  business  to  sell  jewelry,  that  is  all. 

Q.  Have  you  seen  the  jewels  that  have  been 
offered  in  e\^den<3e  here  ?  [140] 

A.     I  have  not  seen  them,  sir. 

Q.  Well,  showing  3^ou  these  various  exhibits 
representing  these  jewels,  can  you  recollect  at  this 
time  whether  you  saw  any  of  these  jewels  there 
on  Skipper's  desk? 

A.     I  saw  these  three  pieces. 

Q.  Had  you  ever  seen  any  of  tliat  jewelry  prior 
to  that  time  ?  A.     No,  sir. 
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Q.  Did  you  ever  pay  a  visit  to  this  mysterious 
house  located  in  the  1500  block  on  West  Madison 
Street?  A.     Absolutely  not. 

Q.     Do  you  know  where  it  is  located? 

A.     I  don't  even  know. 

Q.     Do  you  know  what  house  it  is  ? 

A.     No,  sir. 

Q.  Did  you  ever  at  any  time  ever  point  out  any 
house  to  be  burglarized  by  Mr.  Booth  at  any  time? 

A.     No,  sir. 

Q.     In  that  lot,  or  anywhere? 

A.     Nowhere,  nowhere  else,  sir, 

Q.  Or,  did  you  have  him  go  down  and  rob  or 
burgarlize  the  premises  that  belonged  to  any  relative 
of  yours,  an  aunt  or  any  r^^ative?  [141] 

A.     Of  course  not. 

Q.  Did  you  at  any  time  ever  have  in  your  phys- 
ical possession  any  jewelry  that  Mr.  Booth  had  in 
his  possession? 

A.  None  at  all,  sir,  at  no  time  did  I  ever  have 
any  of  the  jewels. 

Q.  Well,  let  me  ask  you  if,  during  the  course 
of  that  conversation  in  Mr.  Skipper's  office,  Mr. 
Skipper  left  there  at  any  time  ?        A.     He  did,  sir. 

Q.  And  about  how  long  was  he  gone,  if  jo\i 
know  ? 

A.    About  four  or  five  minutes,  I'd  say. 

Q.  During  that  time  did  you  have  any  conversa- 
tion with  Mr.  George  Henry  Booth? 

A.     I  did,  sir. 
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Q.  And  could  you  enlighten  the  jury,  please, 
as  to  what  that  conversation  was  ? 

A.  Well,  he  was  saying  that  he  did  not  want  to 
sell  that  jewelry  piece  by  piece  because  he  already 
had  an  offer  for  all  of  it  for  $6,000.00,  and  he  went 
on  to  tell  me  who  the  people  were  that  was  inter- 
ested in  buying  the  jewelry  from  him,  and  he,  him- 
self, mentioned  Mr.  Art  Funk,  Mr.  Don  Stewart, 
Mr.  Haddad,  Mr.  Murphy,  one  of  the  Schiatte's,  and 
he  said  that  this  Mr.  Charley  [142]  Kobus  had  con- 
tacted these  people  for  him  and  that  is  why  he 
didn't  care  whether  anyone  gave  him  the  $10,000.00 
or  not,  because  that  is  what  he  was  going  to  get  for 
it  and  that  was  the  end — when  Mr.  Hooper  came 
back  into  the  room,  that  was  the  end  of  the  meeting, 
and  that  was  it. 

Q.  Do  you  know  whether  or  not  any  mention 
was  made  at  any  time  during  the  course  of  that  day 
while  talking  with  Mr.  Booth  about  this  $40.00 
check  ? 

A.  I  mentioned  that  check  there  to  him ;  in  fact, 
at  first,  and  I  asked  him  for  my  mone}'  and  he  said, 
"As  soon  as  I  sell  some  of  this  I  will  bring  the 
money  to  you  at  the  Jefferson  Cocktail  Lomige" 
where  I  told  him  I  was  working  at  that  time. 

Q.  Is  that  a])out  all  that  happened  in  that  rear 
room  at  that  time? 

A.     Yes,  sir ;  that  was  about  all. 

Q.  From  that  point  on,  what  did  you  do  and 
what  did  Mr.  Booth  do  as  far  as  you  could  observe 
him? 

A.     From  that  time  on  I  stepped  out  of  the  office 
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and  I  went  back  to  my  drink  that  was  on  the  bar 
and  I  believe  there  was  a  liquor  salesman  or  some- 
one there  and  I  started  talking  to  him  and  [143] 
Mr.  Booth  went  out  by  himself,  because  I  stayed 
there  a  few  minutes,  and  after  I  left  I  went  home, 
Ix'causc  it  was  my  pustom  to  go  home  to  put  on  my 
white  shirt  to  come  to  work  and  eat  my  dinner  be- 
cause I  had  to  be  back  at  5  o'clock  to  go  to  work. 

Q.  Well,  did  you  see  Mr.  George  Henry  Booth 
after  that  time,  after  that  date? 

A.     Do  you  mean  that  day,  sir? 

Q.     No,  after  that  date. 

A.  I  saw  him  a  couple  or  three  days  later  at 
the  Jefferson  Cocktail  Lounge,  yes,  sir. 

Q.     Was  he  in  company  with  anyone? 

A.     Not  that  one  day. 

Q.     Did  you  have  a  conversation  with  him? 

A.     Yes,  I  did. 

Q.  Will  you  please  tell  the  jury  what  your  con- 
versation was  ? 

A.  Yes.  I  asked  him  again  if  he  brought  me  the 
money  for  this  check  that  I  had  to  pay,  pay  it  and 
make  it  good,  and  he  said  he  had  not  and  he  didn't 
have  the  money,  Init  he  was  still  in  the  process  of 
having  to  sell  these  jewels  and  he  was  very,  very 
])raggarty  about  it  and  l^oasting  a])out  it  that  it 
would  just  take  a  little  time,  so  then  he  left  again 
and  I [144] 

Q.  (Interrupting)  :  Did  you  see  him  after  that 
then  ? 

A.     I  did,  he  came  back  once  again,  yes,  sir. 
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Q.     Did  you  have  a  conversation  with  him   on 
that  second  visit?  A.    Yes,  I  did. 

Q.     And  about  what  time  of  the  month  was  that 
second  visit? 

A.     I'd  say  it  was  approximately  tlie  9th  or  10th 
of  the  month. 

Q.     Of  December,  1949? 

A.     December,  1949. 

Q.    And  were  you  on  duty  at  the  time? 

A.     Yes,  I  was. 

Q.     Was  he  with  aiiy])ody  at  that  time? 

A.     No,  sir;  he  was  by  himself. 

Q.     Will  you  tell  the  jury,  ])lease,  wliat  conver- 
sation you  had  with  him  at  that  time? 

A.  Well,  we  started  talking  about  the  check 
again  w^hen  he  walked  into  the  bar,  so  I  saw  that 
I  was  not  getting  anywhere  with  the  man.  Right 
away  he  started  talking  about  this  liquor  license 
deal  we  sold  in  '48,  he  and  I,  the  Superior,  Arizona, 
license,  and  he  said  he  got  the  short  end  out  of  this 
transaction,  so  I — he  was  argumentative  at  the  bar. 
I  said,  "George,  if  you  [145]  want  to  discuss  any- 
thing like  that  let's  walk  into  the  restroom."  We 
walked  back  into  the  restroom  there,  the  men's  rest- 
room.  I  told  him  right  then  and  there  I  would 
rather  have  him  stay  out  of  the  place  and  not  to 
give  me  any  more  arguments  and  trou])le  and  he 
could  keep  the  check  and  we  could  just  call  things 
square,  that  I  would  just  as  soon  have  my  peace  of 
mind  and  not  my  work  disrupted  by  him  coming  in 
and  out  of  the  place. 
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Q.     Did  he  leave? 

A.     Yes,  he  did  leave,  left  mad. 

Q.     Did  you  give  him  the  check  ? 

A.     Yes,  I  did  give  him  the  check. 

Q.  Did  he  ever  return  to  the  bar  room  after 
that? 

A.  Yes,  a  couple  of  nights  later  he  came  in  with 
Charley  Kobus. 

Q.  Did  you  know  this  Charley  Kobus  prior  to 
that  time? 

A.  I  didn't  know  him  too  well  but  I  know  him 
as  an  acquaintance,  that  is  all. 

Q.     Did  you  have  a  conversation  with  Mr.  Booth  ? 

A.     I  did. 

Q.     Again  in  the  presence  of  Charley  Kobus? 

A.  Well,  they  sat  at  the  bar.  Of  course,  I  served 
them  and  as  soon  as  I  served  them  then  they  [146] 
started  making  slurring  remarks  and  started  a 
little  trouble  there  and,  oi  course,  Mr.  Kobus  made 
a  couple  of  remarks  there  too  and  Mr.  Booth,  and 
the  thing  is,  I  told  them  right  then  and  there,  I 
said,  "I  don't  want  to  have  any  trouble  in  this  jDlace, 
we  just  Oldened,  and  if  you  can't  act  like  gentlemen 
I  wish  you  both  would  not  come  back,"  so  they 
must  have  suspected  that  I  was  going  to  call  the 
police  officers 

Mr.  Thurman  (Interrupting) :  Just  a  minute, 
please,  what  they  suspected,  I  object  to  that  as 
irj'elevaiit,  immaterial  and  incompetent. 

The  Witness:  Well,  District  Attorney,  when  we 
have  trouble 
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The  Court  (Interrupting)  :  Oh,  just  answer 
the  question. 

Q.  (By  Mr.  Wilson) :  Well,  did  you  have 
trouble  with  them? 

A.    Yes,  I  did  have  trouble  with  them. 

Q.     Did  you  call  the  police  officers? 

A.     No,  sir;  I  did  not.   They  left. 

Q.  Was  anything  said  by  either  of  them,  by  Mr. 
Booth  particularly  as  they  were  leaving  to  you? 

A.    Yes. 

Q.    What  was  said?  [147] 

A.  He  said.  "I  will  get  even  with  you  for  this," 
and  left. 

Q.  When  was  the  next  time  after  that  you  ever 
saw  George  Henry  Booth? 

A.  In  the  Commissioner's  office  in  this  building 
last  June,  1950. 

Q.     At  the  preliminary  hearing  ? 

A.     Yes,  sir;  my  preliminary  hearing. 

Q.  ]\Ir.  Cosenza,  after  the  scnirch  of  your  prem- 
ises on  the  5th  day  of  June,  1950,  I  l^elieve,  were 
you  interviewed  at  tlie  police  station  by  the  police 
officers  respecting  George  Henry  Booth? 

A.     Yes,  I  was,  sir. 

Q.  What  time  did  that  take  pla<ce,  that  con- 
ference with  the  police? 

A.    Approximately  one  o'clock. 

Q.  No,  I  mean,  what  date,  was  it  on  the  7th  day 
of  June? 

A.     I  believe  it  was  the  7th  dav  of  June. 
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Q.  Where  were  you  between  the  5th  and  the  7th 
day  of  June  ?  A.     I  was  in  Casa  Grande. 

Q.  How  were  you  advised  that  you  were  wanted 
at  the  police  station? 

A.  My  wife  advised  me  when  I  returned  from 
Casa  Grande.  [148] 

Q.     What  did  you  do  when  so  advised  ? 

A.  I  went  to  Mr.  Sorenson  and  asked  him  to 
go  down,  called  and  surrendered  myself  to  the 
police  and  asked  them  if  I  am  charged  with  some- 
thing^ I  want  to  know  what  I  am  charged  with,  and 
''Here  I  am.  If  }'ou  want  to  ask  me  any  (juestions, 
you  can  ask  them." 

Q.  Did  you  have  a  conversation  in  which  Mr. 
Nichols  and  Officer  Roberts  were  present  ? 

A.     They  were  present,  yes,  sir. 

Q.     Did  you  have  a  conversation  at  that  time? 

A.     I  answered  some  questions  they  asked  me. 

Q.  That  was  about  one  o'clock  in  the  afternoon, 
you  say?  A.     Yes,  sir. 

Q.  Can  you  tell  us  what  the  conversation  was, 
or  what  questions  were  asked  and  what  your  an- 
swers were? 

A.  Yes,  they  asked  me  if  I  knew  George  Henry 
Booth.  I  told  them,  "Yes,  I  knew  George  Henry 
Booth,''  and  tlien  they  went  on  alxmt  if  I  had  in  my 
possession  guns,  cameras,  stamps,  money  and  every- 
thing else.  I  said,  "I  didn't  have  in  my  possession 
any  guns,  cameras,  or  anything  else."  They  asked 
me  if  I  had  in  my  possession  any  diamonds,  jewelry. 
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and  then  I  says,  ''No,  I  don't  [149]  have  any  dia- 
monds or  anything  else,"  so  then  they  just  kept 
asking  me  questions  trying  to  say  to  me  to  admit — 
I  admitted  nothing,  I  had  done  nothing.  Mr.  Soren- 
son  was  there  present  with  me. 

Q.  Were  you  asked  about  the  episode  at  Skip- 
per's on  the  first  of  December? 

A.  Yes,  sir.  They  asked  me  about  that.  I  ad- 
mitted seeing  the  jewelry  and  I  admit  it  from  the 
stand.  I  saw  the  jewelry. 

Q.  At  the  conclusion  of  the  conference  was  any 
statement  made  to  you  by  the  officers  as  to  whether 
or  not  they  would  want  you  back  % 

A.  They  said  they  would  like  to  hold  me  because 
the  FBI  wanted  to  question  me.  We  told  them  any 
time  they  wanted  me  all  they  had  to  do  was  to  call 
me  and  I  would  report  down  to  the  FBI's  office  or 
anywhere  else  for  questioning. 

Q.  Were  you  informed  that  they  had  a  warrant 
then  in  their  possession  for  your  arrest  % 

A.  I  was  not  informed  of  any  warrant  at  that 
time. 

Q.     Were  you  later  arrested  that  day  ? 

A.  I  was  arrested  at  6  o'clock  that  evening,  that 
evening  when  I  returned  with  Mr.  Sorenson  to  sup- 
posedly answer  questions  of  the  FBI,  and  I  was  ar- 
rested on  a  state  charge.  [150] 

Q.  Have  you  ever  engaged  in  any  law  violation 
or  advocated  or  executed  or  induced  or  persuaded 
George  Henry  Booth  or  anyone  else  to  burglarize 
any  house,  or  to  violate  any  law  in  any  respect, 
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Mr.  Cosenza?  A.     I  know  I  have  not,  no. 

Q.  Did  you  receive  any  loot  from  any  of  the 
law  violations  or  depredations  of  Mr.  George  Henry 
Booth?  A.     I  have  not. 

Q.  Have  you  concealed  or  attempted  to  help  him 
conceal  any  loot  or  fruits  from  any  of  his  burglar- 
ies or  law  violations  at  any  time  ? 

A.     I  have  not,  sir,  I  have  not. 

Mr.  Wilson :     You  may  cross-examine. 

The  Court:     The  court  will  stand  at  recess  until 

10  in  the  morning.    Keep  in  mind  the  court's  ad- 
monition. 

(Thereupon    a    recess    was    taken    at    4:15 
o'clock  p.m.  of  the  same  day.)  [151] 

Ten  o'clock  a.m.,  April  13th,  1951,  all  parties  as 
heretofore  noted  by  the  Clerk's  record,  being  pres- 
ent, the  trial  resumed  as  follows : 

RAOUL  A.  COSENZA 

resumed  the  witness  stand  and  testified  further  as 
follows : 

The  Court:  Do  you  want  to  cross-examine  this 
witness  ? 

Mr.  Thurman:  I  didn't  know  whether  he  was 
through  or  not. 

Mr.  Wilson :     We  rested  last  night. 

The  Court:     I  thought  so,  too. 

Cross-Examination 
By  Mr.  Thurman: 

Q.    You  say  the  only  business  you  were  in  with 
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Mr.  George  Booth  was  the  brokerage  of  liquor  li- 
censes? A.     Just  that  one  liquor  license. 

Q.     Just  that  one  liquor  license  and  that  was  all? 

A.  That  was  the  only  business  I  had  with  George 
Booth. 

Q.  Then  you  never  did  transact  any  business 
with  liim  for  the  ])urchase  and  sale  of  [152]  zir- 
cons'? A.     No,  sir. 

Q.     Never  at  any  time?  A.     No,  sir. 

Q.  I  will  ask  you  if  it  isn't  a  fact  that  George 
Booth  would  purchase  those  zircons  in  California 
and  bring  them  into  Arizona  and  you  and  he  would 
sell  them  here  in  Phoenix,  Arizona  % 

A.     No,  sir. 

Q.     Now,  do  you  know  what  a  zircon  is  ? 

A.     No,  I  don't,  sir. 

Q.    You  never  saw  one  ? 

A.     If  I  seen  one  I  don't  remember. 

Q.  Now,  when  was  it  that  Booth  gave  you  this 
check  he  mentioned? 

A.     The  early  days  of  July,  sir. 

Q.     Huh? 

A.  The  first  days  of  July.  I  don't  know  exactly 
what  day  it  was. 

Q.     The  first  days  of  July,  '49,  correct? 

A.    Yes,  sir. 

Q.  And  you  returned  it  to  him  in  the  men's  rest- 
room  when? 

A.  At  the  Jefferson  Cocktail  Lounge  approxi- 
mately around  December. 

Q.     September?  A.     December.  [153] 
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Q.    December? 

A.     Approximately  around  the  8th  or  9th,  sir. 

Q.     Approximately  aromid  the  8th  or  9th? 

A.     '49. 

Q.  And  that  was  after  you  had  been  there  at 
Skipper  Hooper's  Buffet  here  in  Phoenix,  Arizona, 
and  seen  this  jewelry  for  the  first  time? 

A.     That  is  right,  sir. 

Q.  Now,  what  bar  were  you  employed  at  at  the 
time  that  Booth  gave  you  this  check  ? 

A.  The  El  Rancho  at  24th  Street  and  Camel- 
back  Road. 

Q.  And  who  was  the  owner  and  proprietor  of 
that?  A.     Lydel  and  Hazel  Hiett. 

Q.    Who? 

A.     Lydel  and  Hazel  Hiett — H-i-e-t-t. 

Q.    And  they  are  husband  and  wife? 

A.     Yes. 

Q.  And  the  wife,  Hazel,  she  had  quite  a  bit  to 
do  with  the  operation  of  that  place,  did  she? 

A.     Yes,  she  does. 

Q.  And  while  they  were  away  you  were  operat- 
ing it,  weren't  you? 

A.  No,  sir;  I  was  operating  under  a  percentage 
basis  like  I  explained  to  you  yesterday,  on  a  [154] 
percentage  basis.  My  wife  and  I  operated  it  on  a 
percentage  basis. 

Q.  There  wasn't  anybody  else  there  but  you  and 
your  wife  in  the  operation  of  it  at  that  time? 

A.  No,  Mrs.  Hiett  was  there.  She  came  in,  and 
they  were  there. 

Q.    They  were  there  all  the  time  ? 
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A.  Xot  all  the  time,  no,  sir.  AVe  were  running- 
it,  but  it  was  still  under  her  supervision. 

Q.     Under  Hazel  Hiett's  supervision? 

A.     That  is  right,  sir. 

Q.     And  when  did  you  leave  their  employment? 

A.     Which  particular  time,  sir  % 

Q.     We  will  say  the  last  time. 

A.     I  am  working  for  them  now. 

Q.     You  are  still  working  for  them  ? 

A.  No.  That  is  what  I  am  asking  you,  what 
particular  time  ? 

Q.    Well,  say  in  the  month  of  September,  '49? 

A.     I  was  not  working  for  them  then. 

Q.     You  weren't  working  for  them? 

A.  No.  Under  that  particular  percentage  lease 
that  we  had,  I  believe,  to  the  best  of  my  knowledge 
it  ended  around  the  15th  or  18th  day  of  July. 

Q.     Then  you  went  to  work  for  them  [155]  again? 

A.     I  went  to  work  in  1950  again  for  them. 

Q.     How  long  did  you  work  then  ? 

A.  I  believe  I  worked  extra  for  them  at  Duffy's 
Tavern,  which  they  owned  also  at  Sunnyslope,  and 
I  worked  off  and  on  for  them.  Anytime  they  wanted 
me  to  do  extra  work,  they  called  me. 

Q.     You  still  do  that? 

A.  Yes,  sir;  I  am  doing  that  right  at  the  El 
Rancho,  and  I  started  this  last  time  two  weeks  be- 
fore the  holidays  and  I  am  supposed  to  be  working 
after  the  holidays  and  I  am  still  working. 

Q.  When  did  Booth  give  those  stamps  to  your 
wife? 
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A.  To  the  best  of  my  knowledge,  if  I  recall,  it 
was  in  April,  '49. 

Q.  And  after  that  you  only  saw  Booth  once  in 
every  three  or  four  months,  is  that  correct  ? 

A.  Yes,  sir ;  I  just  saw  him,  I  just  saw  him  once 
or  twice. 

Q.  Never  had  any  business  transactions  with  him 
at  all?  A.     No,  sir. 

Q.  Now,  on  this  first  day  of  December,  1949,  or 
about  the  first  day  of  December,  you  went  in  to  see 
Skipper  that  day,  didn't  you? 

A.     Yes,  sir;  I  did.  [156] 

Q.  And  what  time  did  you  go  in  to  see  Skipper 
that  day? 

A.  It  must  have  been  12:30  or  one  o'clock,  be- 
cause Mr.  Skipper  didn't  come  down  there  until 
that  time. 

Q.  If  he  wasn't  there  you  would  not  have  gone 
to  see  him  ?  A.     That  is  right,  sir. 

Q.    You  knew  when  Mr.  Skipper  gets  there? 

A.  That  is  right,  sir,  I  did  a  lot  of  work  for 
them. 

Q.     You  had  a  lot  of  business  with  Skipper? 

A.     That  is  right,  sir. 

Q.     You  are  still  doing  business  with  Skipper? 

A.     That  is  right,  sir. 

Q.  Then  you  came  out  and  you  found  Booth 
there,  didn't  you?  A.     I  did,  sir. 

Q.     And  you  and  he  had  a  drink? 

A.     I  had  a   drink.    He  was  already  having  a 
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drink  in  the  booth.    I  ordered  a  drink  at  the  bar 

just  like  I  testified  yesterday. 

Q.  How  did  you  and  Booth  get  back  into  Skip- 
per's office? 

A.  He  asked  me,  "Is  Skipper  in  the  office?"  T 
presumed  he  was  sitting  there,  you  know,  to  see 
if  [157]  Skipper  was  there,  so  he  asked  me  that.  I 
said,  ''Yes,  he  is  in  the  office,"  and  he  says,  "Well, 
I'd  like  to  see  him — come  here,  I  want  to  show  you 
something." 

Q.     And  what  did  you  do  then? 

A.     I  walked  into  the  back  office  with  Booth. 

Q.     Then  what  took  place? 

A.     Booth  showed  the  jewelry, 

Q.  You  stayed  in  there  while  it  was  being 
shown?  A.    Yes,  sir. 

Q.  And  it  was  just  accidental  you  were  there  at 
the  same  time  Booth  was  there? 

A.  It  was  accidental,  yes,  because  I  had  been 
coming  in  there  every  day  and  this  particular  time 
because  of  that  license  transaction  that  we  had. 

Q.  Now,  you  said  in  your  direct  examination 
that  Booth  came  into  Skipper's  office  just  the  same 
as  any  other  salesman  on  jewelry  would  approacli 
him.^  A.     That  is  right. 

Q.  Thei-e  was  nothing  imusual  about  the  way 
Booth  handled  this  jewelry  that  he  had  on  him? 

A.  It  was  nothing  unusual  about  it,  not  the  way 
he  handled  it.  [158] 

Q.  Is  that  the  usual  thing  that  happens  in  Skip- 
per's place  when  people  come  in  with  jewelry? 

A.     No,  sir. 
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Q.     Just  how  do  they  handle  it  % 

A.  That  was  the  only  time  I  have  ever  seen  any 
jewelry  in  Skipper's  place. 

Q.  And  he  had  this  jewelry  in  that  paper  bag, 
you  say? 

A.  I  didn't  say  he  had  it  in  a  paper  bag.  I  don't 
recall  what  he  had  it  in.  Now,  since  this  has  all 
come  out  in  the  testimony  I  believe  it  was  in  a 
paper  bag. 

Q.     And  you  think  that  is  usual  for  it — the  usual 

and  customary  way  for  a  jewelry  salesman  to  handle 
their  jewelry? 

Mr.  Wilson:  I  object  on  the  ground  it  is  call- 
ing purely  for  a  conclusion  of  the  witness. 

Mr.  Thurman:  That  is  what  he  said  on  your 
examination  of  the  witness,  that  is  what  he  admitted 
on  cross,  too. 

The  Court :     All  right,  go  ahead. 

(The  last  question  was  read  by  the  reporter.) 

The  Witness:  I  have  no  knowledge  of  jewelry 
salesmen,  how  they  handle  their  business. 

Q.  (By  Mr.  Thurman)  :  This  jewelry,  you  are 
familiar  with  this  jewelry  that  is  here  in  this  court 
room,  [159]  aren't  you? 

A.     I  recognized  it  yesterday,  yes,  sir. 

Q.     And  you  saw  it  there  in  the  room  ? 

A.  I  saw  the  three  pieces  I  recognized  there, 
yes,  sir. 

Q.  Which  three  pieces  did  you  recognize  (hand- 
ing the  articles  to  the  witness)  ? 

A.  Those  three,  sir.  (handing  articles  to  Mr. 
Thurman) . 
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Q.  While  you  were  in  there,  Skipper  left  with 
this  piece,  did  he  not,  aiid  leave  the  office  with  it? 

A.  I  don't  remember  what  piece  he  took  out, 
sir. 

Q.  Well,  do  you  remember  whether  he  took  any 
piece  out  or  not? 

A.     I  don't  even  recall  that,  sir. 

Q.  Now,  are  you  acquainted  with  Mrs.  Lona 
Lane? 

A.     I  know  her  just  as  an  acquaintance. 

Q.  And  you  met  her  with  Mr.  Booth,  did  you 
not? 

A.  I  met  her  at  the  bar  with  Mr.  Booth,  just 
only  a  bar  acquaintance,  that  is  all. 

Q.  Toil  m(^t  her  in  several  different  bars  dur- 
ing the  months  of  April,  May,  June  and  July,  [160] 
August  and  September,  here  in  Phoenix,  Arizona, 
did  you  not? 

A.  I  did  not,  sir.  I  met  her  at  the  El  Rancho 
in  July. 

Q.     Only  once? 

A.  To  the  best  of  my  knowledge,  yes,  it  was  only 
once.  There  I  saw  her  in  company  with  Mr.  Booth. 

Q.  Didn't  she  enter  into  conversations  that  you 
had  with  Booth  with  respect  to  the  sale  of  these 
zircons?  A.     No,  sir. 

Q.  Now,  whatever  transactions  you  had  with 
Booth  were  always  handled  in  cash,  weren't  they? 

A.     Transactions  of  what  kind,  sir? 

Q.  Well,  you  say  the  only  transaction  you  ever 
had  was  the  sale  of  one  liquor  license? 
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A.  That  was  handled  through  Mr.  Sorenson  and 
he  was  the  escrow  agent  and  he  paid  us  out  of  the 
escrow  account  by  check. 

Q.  It  was  given — Sorenson  gave  you  the  check 
or  did  he  give  it  to  Booth? 

A.  He  gave  us  each  our  part  that  was  coming 
to  us. 

Q.     What  is  that? 

A.  The  part  that  was  coming  to  us,  he  gave  [161] 
-41S  each  individual  checks  out  of  his  escrow  account. 

Q.  Now,  isn't  it  a  fact  that  in  the  latter  part 
of  April  or  the  early  part  of  May,  on  a  Sunday 
morning,  that  you  called  Mrs.  Lona  Lane  on  the 
telephone  and  in  substance  said  to  her,  '*Is  George 
there  ?, "  to  which  she  said,  ' '  No, ' '  and  then  you  said 
to  her,  ''Tell  him  that  the  coins  are  okay,"  and 
she  then  said,  "What  do  mean?"  and  you  said, 
"George  would  understand"? 

A.  I  had  never  made  a  phone  conversation  of 
that  kind  to  Mrs.  Lane. 

Q.  I  will  ask  you  if  it  is  not  a  fact  that  during 
the  early  part  of  September,  1949,  in  Phoenix, 
Arizona,  that  you  again  called  Mrs.  Lona  Lane  and 
said  to  her,  in  substance:  "When  will  George  be 
home?"  She  said,  "I  do  not  know  for  sure"? 

A.     I  have  never  called  Mrs.  Lane. 

Q.  And  isn't  it  a  fact  that  here  in  Phoenix, 
Arizona,  during  the  first  part  of  Septem]}er,  '49, 
you  went  to  17th  Avenue  and  Adams  where  the 
Industrial  Commission  is  located  here  in  Phoenix, 
Arizona,   and  where  Mrs.   Lona   Lane  works,   and 
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that  you  said  to  her,  in  substance:  "Do  you  have 

any  of  George's  money?,"  didn't  you  ask  her  that? 

A.     No,  sir.  [162] 

Q.  And  didn't  she  ask  you — didn't  she  tell  you 
at  that  time,  "No,"  imd  then  say,  "Why?,"  and 
you  said,  "Because  the  zircons  that  we  sold  to  a 
g'uy  and  he  got  Avise  and  is  screaming  his  head  off 
and  wants  his  money  back,"  do  you  remember  that? 

A.  I  answered  the  question  before.  I  did  not 
make  this  conversation  with  her. 

Mr.  Thurman :     That  is  all. 

Mr.  Wilson :     That  is  all. 

(The  witness  was  excused.) 
Mr.  Wilson:     Mrs.  Cosenza. 

DOROTHY  COSENZA 
was  called  as  a  witness  on  behalf  of  the  defendant, 
and  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Wilson: 

Q.     Your  name,  please? 

A.     Dorothy  Cosenza. 

Q.  You  are  the  wife  of  Mr.  Raoul  Cosenza,  the 
defendant  here  on  trial  ?  A.    Yes. 

Q.     And  your  residence  is  where,  Mrs.  Cosenza? 

A.     4400  North  20th  Street. 

Q.  Mrs.  Cosenza,  do  you  possibly  know  of  [163] 
a  gentleman  by  the  name  of  George  Booth? 

A.  Well,  I  don't  know  him  well.  I  know  him, 
I  have  seen  him  a  couple  of  times,  that  is  all. 
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Q.  Do  you  know  whether  or  not  he  ever  paid 
a  visit  to  your  home  at  this  address  during  the 
months  of  March  or  April,  '49? 

A.     Well,  he  was  there  about  twice. 

Q.  Did  you  hear  any  conversation  between  him 
and  your  husband"? 

A.  My  husband  was  not  home  at  the  time  he 
was  there. 

Q.  Did  you  ever  receive  a  present  of  any  kind 
Irom  Mr.  Booth? 

A.  He  gave  me  some  stamps  which  I  have  col- 
lected for  years  and  which  other  stamps  you  can 
send  away  in  any  magazine  for  50  cents. 

Mr.  Thurman:  I  object  to  that,  adding  to  a 
simple  question.  The  answer  could  be  yes  or  no. 

Q.  (By  Mr.  Wilson) :  On  which  of  the  visits 
that  he  paid  there  at  the  house  did  he  give  you  the 
stamps?  A.     The  second  time. 

Q.  On  the  occasion  of  the  first  visit,  did  you 
know  what  his  business  was? 

A.  Yes,  they  say — he  came  to  see  if  my  husband 
had  liquor  licenses  to  sell.  [164] 

Q.     Did  he  state  that  to  you  at  that  time  ? 

A.     Yes,  he  did. 

Q.  Do  you  know  whether  or  not  he  saw  the 
stamps  or  the  stamp  collection  at  that  time? 

A.     Mr.  Booth? 

Q.    Yes. 

A.  Yes,  he  did.  I  had  my  book  out  there  and  I 
was  putting  in  some  stamps  in  the  book  at  the  time 
he  was  there. 
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Q.  Was  there  any  discussion  with  Mr.  Booth  on 
the  occasion  of  that  visit  respecting  your  stamp  col- 
lection ? 

A.  Well,  he  just  asked  me  if  I  collected  stamps 
and  I  said,  "Yes." 

Q.  Then  about  how  long  after  that  was  it  that 
he  made  the  second  visit  to  your  home? 

A.  Well,  the  best  I  can  remember,  it  was  about 
a  month  later. 

Q.  And  what  was  the  purpose  of  his  visit  then, 
if  you  know? 

A.  Well,  he  wanted  to — he  brought  those  stamps 
out  to  me  and  gave  them  to  me  then  he  wanted  to 
know  if  Mr.  Cosenza  had  this  license  and  I  told 
him  no. 

Q.  Was  anything  else  ever  given  to  you  addi- 
tional to  the  stamps'?  [165] 

A.     No,  just  some  stamps. 

Q.     Was  there  any  coins  given  you? 

A.     No. 

Q.     Did  you  at  that  time  collect  coins'? 

A.  I  did,  I  had  a  collection  of  my  own  too  that 
my  family  had  given  me,  from  my  brother-in-laws 
and  my  uncles  and  my  mother  and  my  own  brothers 
from  overseas,  foreign  coins. 

Q.  Did  you  ever  receive  any  such  presents  from 
Mr.  Booth,  meaning  coins'? 

A.     No,  he  never  gave  me  any  coins. 

Q.  When  Mr.  Booth  gave  you  the  stamps,  did 
he  make  any  statement  at  all  as  to  the  source  of 
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those  stamps,  where  he  had  got  them  or  anything 

about  them? 

A.  No,  he  just  gave  them  to  me  for  my  col- 
lection. 

Q.  Will  you  describe  the  stamps  that  he  gave 
you,  please,  on  that  occasion? 

A.  They  are  stamps  you  can  send  away  in  these 
magazines,  in  an  issue  in  any  magazine,  and  pay 
50  cents  for  one  envelope  marked  50  cents  a  hun- 
-dred  and  another  envelope  a  dollar  a  hundred  or 
a  dollar  and  50,  something  like  that,  just  ordinary 
stamps. 

Q.  Had  you  ever  gotten  some  stamps  [166] 
yourself  ? 

A.  Yes,  sir;  through  the  magazines.  I  have  them 
pasted  in  my  scrap  book  at  home. 

Q.  Mrs.  Cosenza,  were  you  at  your  residence 
here  about  the  5th  day  of  June,  '49  ? 

A.     At  my  house? 

Q.    Yes. 

A.     No,  I  was  working. 

Q.  Well,  I  may  have  the  wrong  date.  Directing 
your  attention  to  a  possible  visit  made  by  a  couple 
of  police  officers  by  the  name  of  Mr.  Nichols  and 
Mr.  Roberts'?  A.     Yes. 

Q.     Did  they  ever  come  to  your  house? 


A 

Q 

A 

Q 

A 


Yes,  they  did,  both  of  them. 

Was  it  about  that  time? 

Yes,  sir. 

Did  they  make  a  search  of  your  house? 

They  did,  they  went  through  everything. 
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Q.     Was  your  husband  there  at  the  time  ? 

A.     No,  he  was  not,  my  husband  was  out  of  town. 

Q.  Was  there  any  conversation  at  all  had  be- 
tw^een  you  and  tliese  officers? 

A.  Well,  they  asked  me  if  I  had  some  stamps 
there  and  I  gave  them  the  stamps  and  they  asked 
me  if  I  had  some  other  stuff  and  I  said,  "No,  [167] 
I  have  never  had  anything  in  the  house,"  and  they 
went  through  the  house,  they  searched  it  completely 
and  they  took  my  coin  collection,  that  was  my  own, 
and  they  took  those  stamps.  I  gave  them  the  stamps. 

Q,     You  say  they  did  ramsaek  the  house? 

A.  They  certainly  did,  they  went  through  every- 
thing. 

Q.  Do  you  know  whether  or  not  one  of  the  of- 
ficers held  a  conversation  with  Mr.  Booth  over  the 
telephone  while  they  were  at  your  house  in  the 
process  of  this  searching*? 

A.  Yes,  the,y  did.  It  was  Mr.  Roberts,  I  am 
pretty  sure 

Mr.  Thurman  (Interrupting)  :  I  ol^ject,  the 
proper  foundation  has  not  been  laid  for  any  con- 
versations. 

Q.  (By  Mr.  Wilson)  :  During  the  months  of 
June  and  a  portion  of  eluly,  where  were  you  work- 
ing? 

A.  x\.t  the  El  Rancho  bar  on  24th  and  Camel - 
back. 

Q.  Was  your  husband  working  there  at  that 
time,  Mrs.  Cosenza?  A.     Yes,  he  was. 

Q.     Do  you  know  when,  or  approximately  when 


United  States  of  America  151 

(Testimony  of  Dorothy  Cosenza.) 

you   and  your  husband  severed  your   connections 

with  the  El  Rancho  bar?  [168] 

A.  Well,  it  was  in  July,  sometime  around  the 
15th  or  something  like  that,  I  don't  know  exactly 
the  date,  but  it  was  in  July. 

Q.  Did  you  or  your  husband  w^ork  at  the  El 
Rancho  bar  during  the  months  of  August,  Septem- 
ber, October,  November  or  December  of  '49  ? 

A.    No. 
— ~Q.     Did  you  have  any  connection  with  that  bar 
or  around  there  at  all  after  you  severed  your  re- 
lations in  the  bar  in  the  middle  of  July,  '49? 

A.     No. 

Q.  Do  you  know  when  your  husband  went  to 
work  for  the  Jefferson  Cocktail  Lounge  ? 

A.     Yes,  it  was 

Q.     (Interrupting)     What  month  it  was  ? 

A. November. 

Mr.  Wilson :     You  may  cross-examination. 

Cross-Examination 
By  Mr.  Thurinan: 

Q.  Didn't  your  husband  work  periodically  at 
the  El  Rancho  bar  after  he  left  there  in  July? 

A.  No. 

Q.  Never  went  on  for  an  extra  shift  or  anything  ? 

A.  No,  not  at  the  El  Rancho.  [169] 

Q.  He  has  never  been  to  work  there  since? 

A.  Yes,  he  is  working  there  now. 

Q.  At  the  El  Rancho? 
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A.  Yes,  but  lie  is  not  working  there  steady,  he 
is  working  there  extra  shifts. 

Mr.  Thurman :     That  is  all, 

Mr.  Wilson :     That  is  all. 

(The  witness  was  excused.) 
Mr.  Wilson :    Mr.  Tony  Cosenza. 

MARK  ANTHONY  COSENZA 

was  called  as  a  witness  on  behalf  of  the  defendant, 

and  being-  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Wilson : 

Q.    Will  you  state  your  name,  please? 

A.     My  name  is  Mark  Anthony  Cosenza  ? 

Q.  You  are  a  brother  of  the  defendant  on  trial, 
Mr.  Raoul  A.  Cosenza,  are  you? 

A.     Yes,  sir ;  I  am  his  brother. 

Q.  Mr.  Cosenza,  have  you  ever  gone  under  the 
name  of  Paul?  A.     No,  sir;  no,  sir.  [170] 

Q.  How  many  boys  are  there  in  your  family; 
that  is,  in  your  parents'  family? 

A.     Just  Raoul  and  I. 

Q.     The  defendant  on  trial  and  you,  is  that  right  ? 

A.     Yes,  sir. 

Q.  Have  either  of  you,  to  your  knowledge,  ever 
gone  under  the  name  of  ''Paul"? 

A.     No,  sir. 

Q.     Are  you  acquainted  with  a  detective  of  the 
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police  force  of  the  City  of  Phoenix  by  the  name  of 

Mr.  Nichols?  A.     No,  sir. 

Q.  To  your  knowledge,  have  you  ever  seen  such 
a  gentleman  at  all? 

A.     No,  sir;  I  have  never  seen  him. 

Q.     Were  you  ever  interviewed  by  any  of  the  po- 
lice   offic(^i's    of    the    City    of    Phoenix,    or    anyone 
else  respecting  any  matters  connected  with  George 
Henry  Booth  from  the  sale  of  a  camera? 
"^  A.     No,  sir ;  I  have  not. 

Mr.  Wilson:  Will  you  have  Mr.  Nichols  step 
in,  please,  I  just  want  to  be  sure. 

(Whereupon    Detective    Fred    Nichols    was 
called  in  the  courtroom.)  [171] 

Mr.  Wilson:  That  is  the  gentleman  I  refer  to 
as  Detective  Nichols,  have  you  ever  up  to  this  mo- 
ment ever  seen  that  man  before? 

A.     No,  sir;  I  never  have. 

Mr.  Wilson :     That  is  all,  you  may  cross-examine. 

Mr.  Thurman:     No  cross-examination. 

(The  witness  was  excused.) 
Mr.  Wilson:     Hazel  Hiett. 
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HAZEL  L.  HIETT 
was  called  as  a  witness  on  behalf  of  the  defendant, 

and  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Wilson : 

Q.  Will  you  state  your  name  for  the  jury, 
please?  A.     Mrs.  Hazel  L.  Hiett. 

Q.  Mrs.  Hiett,  do  you  and  your  husband  own 
and  operate  the  El  Rancho  bar? 

A.     Yes,  sir. 

Q.  Out  on  24th  and  Camelback,  here  in  the 
valley?  A.    Yes,  sir.  [172] 

Q.  Approximately  how  long  have  you  owned  that 
bar,  Mrs.  Hiett  ? 

A.    Well,  this  last  time  about  three  years. 

Q.  You  were  the  owner  of  the  bar,  then,  during 
the  months  of  June,  July,  August  and  September 
of  '49,  were  you?  A.     Yes,  sir. 

Q.  Are  you  acquainted  with  the  defendant,  Mr. 
Raoul  Cosenza,  now  on  trial  ? 

A.     Yes,  sir. 

Q.  Do  3^ou  know  his  wife,  Mrs.  Cosenza,  Dorothy 
Cosenza?  A.     Yes,  sir. 

Q.  Did  you  have  any  business  relations,  you  and 
your  husband,  with  Mr.  and  Mrs.  Cosenza  during 
the  months  of  June  and  July,  '49  ? 

A.    Yes,  sir. 

Q.  And  what  were  those  business  relations,  Mrs. 
Hiett? 

A.  Well,  he  and  his  wife  were  bartender  and 
waitress  for  us  during  that  period  of  time. 
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Q.  All  right.  Do  you  know  when  they  severed 
their  connection  with  the  El  Rancho  bar  1 

A.  Well,  at  that  time  I  would  say  about  the 
middle  of  July,  the  15th. 

Q.  Do  you  know  what  basis  they  had  for  [173] 
operating  there  ? 

A.  Yes,  sir;  he  and  his  wife  were  to  receive  one 
half  of  the  net  profit  in  payment  for  wages. 

Q.  Did  Mr.  or  Mrs.  Cosenza,  either  one,  have 
any  connections  with  the  bar  or  work  around  there 
during  the  months  of  August,  September,  October, 
November  of   '49  ? 

A.     No,  sir;  I  don't  think  so. 

Q.  Did  you  operate  the  bar  during  that  time  I 
have  just  named?  A.     Yes,  sir. 

Q.  You  would  know  whether  they  had  any  em- 
ployment there  during  that  time  ?  A.     Yes,  sir. 

Q.  Mrs.  Hiett,  Mr.  Cosenza  has  since  that  time 
worked  extra,  I  believe,  is  that  right? 

A.     Yes,  sir ;  he  is  working  there  extra  some  now. 

Mr.  Wilson:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Thurman: 

Q.  And  during  the  months  of  June  and  July  of 
'49,  you  were  in  and  about  the  premises  there  at 
the  bar,  were  you?  A.     Yes,  sir.  [174] 

Q.    At  the  El  Rancho,  I  believe  you  call  it? 

A.     Yes,  sir. 

Q.  And  you  kept  pretty  good  track  of  what  went 
through  the  till,  did  you  ? 
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A.     Well,  as  close  as  you  can. 

Q.  Did  you  have  occasion  there  to  pick  up  a 
check  that  Mr.  Cosenza  had  run  through  the  cash 
register  for  $40.00  that  was  returned  "No  ac- 
count"? 

A.     Well,  yes,  sir;  there  was  one  returned. 

Q.     When  was  that  1 

A.  AVell,  I  don't  remember  exactly.  It  has  been 
quite  a  while  ago. 

Q.  Was  there  anything  significant  about  the 
particular  check  that  you  have  in  mind  ? 

A.  Well,  Mr.  Cosenza  eventually  paid  it,  if  that 
is  what 

Mr.  Thurman:  That  is  all — do  you  know  who 
signed  the  check?  A.     I  don't  believe  I  do. 

Mr.  Thurman:     That  is  all. 

(The  witness  was  excused.) 

(Thereupon    the    defendant    left    the    Court 
room.)  [175] 

WOODROW  S.  DUKE 

was  called  as  a  witness  on  behalf  of  the  defendant, 

and  being  first  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Wilson : 

Q.     Your  name  is  what? 

A.    Woodrow  S.  Duke. 

The  Court:     Just  a  minute,  the  defendant  is  not 
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here.  The  trial  is  supposed  to  be  had  in  his  presence. 
Better  go  get  him  and  tell  him  to  stay  there. 
Mr.  Wilson :     Go  get  him  and  tell  him  to  be  here. 

(Thereupon  the  defendant  returned  to  the 
Court  room.) 

Q.     (By   Mr.    Wilson) :     And,   Mr.   Duke,   your 
business  is  what,  please? 

A.     At  the  present  time  I  am  a  salesman,  sir. 

Q.     And  what  was  your  business  during  the  month 

of  December,  1950? 

A.     I  was  in  the  bar  supply  business  then. 

Q.     And  by  whom  were  you  employed? 

A.     Myself. 

Q.     At  that  time  were  you  acquainted  with  Mr. 
Cosenza,  the  defendant  here  on  trial  ?  [176] 

A.     Yes. 

Q.     And  how  long  had  you  been  acquainted  with 
him  at  that  time  in  December  of  1950? 

A.    Well,  how  many  years,  or 

Q.     Well,  yes,  approximately? 

A.     Oh,  quite  a  few  years,  I  guess. 

Q.     Were  you  doing  business  with  Mr.  Cosenza 
during  the  month  of  December  ? 

A.     I  was  supplying  the  bar  that  he  worked  at. 

Q.     And  where  was  Mr.  Cosenza  working  during 
the  month  of  December,  to  your  knowledge? 

A.     The  Jefferson  Lounge. 

Q.     Are  you  acquainted  with  a  man  by  the  name 
of  George  Henry  Booth?  A.     No,  sir. 
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Q.  Or,  are  you  acquainted  with  a  gentleman  by 
the  name  of  Charley  Kobus  %  A.     No,  sir. 

Q.  Were  you  present  in  the  bar  on  any  occa- 
sion when  Mr.  Cosenza  had  any  trouble? 

A.    Yes. 

Q.  With  a  couple  of  gentlemen.  About  when  was 
it,  Mr.  Duke,  that  you  know  of? 

A.  Well,  as  I  remember,  it  was  just  a  little  bit 
before  Christmas.  The  exact  date,  I  don't  [177] 
know. 

Q.  And  was  there  any  other  people  in  the  bar 
room  at  that  time  ? 

A.  Well,  there  was  a  few  other  people  in  there, 
as  I  remember  it. 

Q.  Did  you  hear  any  conversation  between  Mr. 
Cosenza  and  these  two  gentlemen? 

A.     Vaguely. 

Q.  Will  you  state  to  the  jury  what  the  conver- 
sation was  ? 

Mr.  Thurman:  He  said,  "Vaguely."  I  object,  no 
proper  foundation  laid  for  it. 

The  Court:  He  said  these  were  "gentlemen." 
Til  at  is  not  a  very  adec^uate  identification  for  some 
of  these  people. 

Mr.  Wilson:  May  we  have  Mr.  Booth  brought 
into  the  court  room? 

The  Court:     All  right. 

Mr.  Wilson :  Let  me  ask  you  while  we  are  wait- 
ing for  the  arrival  of  Mr.  Booth,  Mr.  Duke,  do 
you  know  whether  or  not  one  of  these  men  was  a 
Mexican  ? 
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A.  Well,  I  don't  know  what  his  nationality  was, 
but  he  was  kind  of  dark. 

(Thereupon  George  Heniy  Booth  entered  the 
court  room.) 

Mr.  Wilson:  Now,  the  first  gentleman  that  [178] 
walked  in  there  is  the  gentleman  I  referred  to  as 
Mr.  Booth.  Take  a  look  at  him,  please. 

(The  witness  complies.) 

Mr.  Wilson:     That  is  all,  you  may  go. 

(Thereupon   George   Henry   Booth   left   the 
court  room.) 

Q.  (By  Mr.  Wilson)  :  Can  you  identify  that 
man  as  either  of  the  men  that  you  saw  at  the  bar 
on  this  occasion  ? 

A.     I  don't  know.  He  looks  a  little  familiar. 

Q.  Well,  on  that  date  that  you  fixed,  at  about 
what  hour  of  the  day  was  it,  or  of  the  night,  that 
you  heard  this  conversation? 

A.     It  was  between,  about  9  or  10  o  'clock  at  night. 

Q.  And  at  that  time  what  was  the  conversation 
that  you  heard? 

Mr.  Flynn:     Same  objection. 

The  Court :  Just  a  minute.  Do  you  know  whether 
this  man  you  just  saw  was  one  of  these  people  ? 

A.    Well,  he  looks  sort  of. 

Q.    Well,  are  you  positive  or  not? 

A.     No,  sir;  I  am  not  positive  of  it. 

Mr.  Wilson:  What  is  the  ruling  of  the  Court, 
may  I  ask? 
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The  Court:  Well,  the  objection  mil  be  [179] 
sustained.  Bartenders  have  rows  with  a  good  many- 
gentlemen. 

Mr.  Wilson:     All  right,  that  is  all. 

The  Court :     That  will  be  all. 

(The  witness  was  excused.) 

Mr.  Wilson :     Bryce  Long. 

(The  bailiff  returned  to  the  Court  and  re- 
ported the  absence  of  the  witness  Bryce  Long.) 

Mr.  Wilson:  Well,  the  witnesses  were  served 
with  a  subpoena  and  he  is  down  looking  at  the 
parade,  so  I  am  informed  by  the  bailiff. 

The  Court:  Well,  do  you  want  the  marshal  to 
go  get  him  with  a  bench  warrant? 

Mr.  AVilson:  No.  If  the  court  cares  for  recess 
for  five  minutes  we  probably  could  get  him  up 
here.  Instead  of  sending  the  marshal  down  to  get 
him,  I  don't  know  that  the  marshal  is  acquainted 
wdth  him  or  not. 

The  Court :  He  probably  could  find  him,  he  does 
a  pretty  good  job  on  that.  Well,  we  will  have  our 
morning  recess  at  this  time.  Keep  in  mind  the 
Court's  admonition. 

(Thereupon  a  short  recess  was  taken,  after 
which,  all  parties  as  heretofore  noted  by  the 
clerk's  record  being  present,  the  trial  resumed 
as  follows:)  [180] 

The  Court:     You  may  proceed. 

Mr.   Wilson:     I   understand   the   witness   is   not 
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available,  although  under  subpoena,  so  the  defend- 
ant will  rest  at  this  time  with  the  right  to   call 
character  ^^dtnesses  later. 
The  Court:     All  right.  [181] 

In  Rebuttal  for  the  Government 
Mr.  Flynn :     Call  Mr.  Hemphill. 

CHARLES  HEMPHILL 
was  called  as  a  witness  on  behalf  of  the  Government, 
"and  being  first  duly  sworn,  testified  in  rebuttal  as 
follows : 

Direct  Examination 
By  Mr.  Flynn: 

Q.     You  may  state  your  name. 

A.     Charles  Hemphill. 

Q.    And  what  is  your  business  or  occupation? 

A.  Special  agent,  Federal  Bureau  of  Investiga- 
tion. 

Q.  How  long  have  you  been  with  the  Bureau, 
Mr.  Hemphill?  A.     Ten  years. 

Q.     You  are  now  stationed  at  Phoenix,  Arizona? 

A.     Yes,  sir. 

Q.  I  will  ask  you,  Mr.  Hemphill,  if  you  were 
present  at  a  conversation  with  Mr.  Skipper  Hooper 
in  the  FBI  office  in  this  building  on  or  about  the 
7tli  day  of  June,  1950,  at  which  you  were  present, 
two  police  officers,  Roberts,  Nichols,  Mr.  Booth  and 
Mr.  Connor,  the  other  agent  here,  [182]  and  Mr. 
Hooper?  A.     Yes,  sir;  that  is  true. 

Q.  I  will  ask  you  if  at  that  time  and  place,  Mr. 
Hooper  stated,  in  substance,  as  follows,  in  reference 
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to  tlie  time  that  the  jewelry  was  displayed  to  him 
in  his  office  in  Phoenix  by — in  the  presence  of  Mr. 
Booth,  and  referring  to  Mr.  Booth  and  Mr.  Co- 
senza, the  defendant  here,  if  he  stated  at  that  time 
in  substance  that  Mr.  Cosenza  had  the  jewelry  in 
his  possession,  that  Mr.  Booth  was  called  into  the 
conference  after  Cosenza  had  spread  the  jewelry 
out  on  his  desk  ?  A.     That  is  true. 

Q.     Did  Mr.  Hooper  make  that  statement"? 

A.     Yes,  sir. 

Mr.  Flynn :     That  is  all. 

Cross-Examination 
By  Mr.  Wilson : 

Q.  Was  that  conference  stenographically  re- 
ported"? A.     No,  sir. 

Q.  Don't  you  usually  on  an  important  matter 
like  that  have  the  exact  language  used  by  the  wit- 
nesses "? 

A.     Very  seldom  unless  he  is  the  defendant.  [183] 

Q.  I  see.  Were  you  contemplating  a  charge 
against  Mr.  Hooper? 

A.  It  is  not  for  me  to  bring  charges,  Mr.  Wilson, 
Mr.  Flynn  does  that. 

Q.     You  make  a  report,  though  ?  A.     Yes. 

Q.  Do  you  recommend  prosecution  or  not  in 
these  cases  ?  A.     No,  sir ;  we  do  not. 

Q.  Then  when  was  this  matter  actually  reduced 
to  writing  and  the  language  of  the  witness  quoted? 

A.  I  am  not  certain  of  that.  Mr.  Connor  here 
could  probably  testify  to  that. 
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Q.  Who  reduced  it  to  writing  in  the  report  that 
the  United  States  Attorney  read  from*? 

A.     I  don't  know.  Mr.  Connor  could  tell  you  that. 

Q.     When  was  it  reduced,  do  you  know  that? 

A.     I  don't  know.  It  was  shortly  after  that. 

Q.  It  could  have  been  sometime  after  that, 
couldn't  it,  Mr.  Hemphill?  A.     Yes. 

Q.     Or  longer  than  that?  A.     Yes,  sir. 

Q.  You  w^ere  investigating  a  lot  of  gentlemen 
Asides  Mr.  Hooper,  were  you  not,  in  [184]  connec- 
tion with  this  matter?  A.     Yes,  sir. 

Q.  That  of  Mr.  Funk  and  Mr.  Don  Stewart  and 
Mr.  Haddad? 

A.     I  was  not ;  I  personally  was  not. 

Q.  But  as  far  as  we  know,  these  words  were 
probably  quoted,  maybe,  as  long  as  two  weeks  after 
the  w^itness  had  actually  testified  at  this  meeting, 
is  that  right? 

A.     So  far  as  I  know,  it  could  have  been,  yes,  sir. 
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Do  you  know^  who  made  the  report  ? 

I  believe  Mr.  Connor  did. 

Was  Mr.  Connor  present  at  that  meeting? 

Yes,  sir. 

But  you  don 't  know  when  he  made  it  ? 

No,  sir. 

Or  you  are  not  sure  he  did  make  it  ? 

I  am  reasonably  sure  that  he  did. 


Mr.  Wilson:     That  is  all. 

(The  witness  was  excused.) 
Mr.  Flynn :     Call  Mr.  Connor.  [185] 
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WILLIAM  M.  CONNOR 
was  called  as  a  witness  on  behalf  of  the  Government, 
and  being  first  duly  sworn,  testified  in  rebuttal  as 
follows : 

Direct  Examination 
By  Mr.  Flynn: 

Q.     You  may  state  your  name  and  occupation. 

A.  William  M.  Connor,  Special  Agent,  Federal 
Bureau  of  Investigation. 

Q.     You  are  stationed  here  at  Phoenix  ? 

A.     Sir? 

Q.    You  are  stationed  here  at  Phoenix  ? 

A.     Yes,  sir. 

Q.     How  long  have  you  been  with  the  FBI? 

A.     A  little  over  ten  years. 

Q.  1  will  ask  you  if  you  were  present  at  a  con- 
versation that  Mr.  Hemphill  testified  to  on  the  7th 
of  June,  in  the  FBI  office,  in  the  presence  of  Mr. 
Hemphill,  two  police  officers  and  Mr.  Booth  and 
Mr.  Hooper,  and  I  will  ask  you  if  at  that  time  and 
place,  in  an  interview,  that  Mr.  Hooper  stated,  in 
substance,  in  reference  to  the  jewelry  being  dis- 
played to  him  in  his  office,  that  Mr.  Cosenza  had 
possession  of  the  jewelry  and  that  Mr.  Booth  was 
called  into  the  conference  after  Cosenza  had  spread 
the  jewelry  out  on  his  [186]  desk.  Did  Mr.  Hooper 
make  that  statement,  in  substance  ? 

A.     Yes,  sir;  he  did. 

Mr.  Flynn:     Cross-examine. 
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Cross-Examination 
By  Mr.  Wilson : 

Q.     Do  you  have  the  exact  language? 

A.     That  was  reported  in  substance,  sir. 

Q.     Oh,  that  is  the  substance  of  it? 

A.    Yes,  sir. 

Q.  And  that  is  the  substance  taken  out  of  pos- 
sibly a  half  hour's  statements  by  Mr.  Hooper,  is 
tiiat  right? 

A.  Well,  I  wouldn't  say  a  half  hour's  statement 
by  Mr.  Hooper. 

Q.     How  long  would  you  say,  Mr.  Witness? 

A.  Mr.  Hooper  didn't  actually  make  a  state- 
ment. It  was  kind  of  a  conversation  between  Mr. 
Hooper  and  Mr.  Hemphill. 

Q.  What  was  the  rest  of  the  conversation,  then, 
wiiat  were  the  rest  of  the  words  used  by  the  witness 
Mr.  Hooper? 

A.     Mr.  Hooper  became  very  much  outraged 

Q.  No,  what  were  the  rest  of  the  words,  Mr. 
Witness,  in  the  conversation,  not  what  Mr.  [187] 
Hooper  became? 

A.     You  want  what  Mr.  Hooper  said? 

Q.  Yes,  I  want  to  laiow  what  the  rest  of  the 
conversation  was.  You  said  you  had  taken  out  just 
the  substance  of  a  long  conversation  in  the  sentence 
that  was  just  read  to  you. 

A.  With  the  court's  permission  I  could  quote 
some  of  it  verbatim. 

The  Court:     Go  ahead,  tell  him  what  he  wants. 
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A.  Mr.  Hooper  said,  '^What  the  hell  is  the  idea 
of  calling  me  over  to  this  god  damn  place?"  He 
said,  ''I  am  a  legitimate  businessman  around  this 
town  and  you  are  treating  me  like  a  crook." 

Mr.  Wilson:  Is  that  the  substance  of  a  half 
hour's  testimony  by  Mr.  Hooper? 

A.  That  was  the  substance  of  the  opening  state- 
ment by  Mr.  Hooper. 

Q.     Go  ahead. 

A.  He  enlarged  on  that  at  considerable  length, 
and  the  information  that  I  wrote  later  which  ac- 
tually pertained  to  the  transaction  in  the  bar  prob- 
ably occupied  less  than  five  minutes  of  Mr.  Hooper's 
time. 

Q.  And  this  sentence  is  the  substance  of  a  five 
minute  testimony  by  Mr.  Hooper,  is  that  right*? 

A.  Well,  five  minutes  conversation.  It  was  [188] 
not  testimony,  no,  sir. 

Q.  At  that  time  you  had  many  people  imder  in- 
vestigation? A.     Yes,  sir. 

Q.  Were  you  making  notes  of  what  all  the  wit- 
nesses that  you  interviewed  were  saying  at  that  same 
time  ?  A.     Yes,  sir. 

Q.  Could  you  have  gotten  any  of  these  state- 
ments confused  with  what  some  other  witnesses  told 
you?  A.     No,  sir. 

Q.  When  did  you  wirte  up  that  report  with 
reference  to  the  time  the  statements  were  made  ? 

A.  That  was  originally  written  up  within,  I 
can't  say  exactly,  you  understand? 

Q.     Well,  certainly. 
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A.     But  within  ten  days. 

Q.     Ten  days,  you  say?  A.    Yes,  sir. 

Q.  Do  you,  in  the  conduct  of  the  Federal  Bureau 
of  Investigation,  do  you  make  a  practice  of  taking 
back  the  statement  after  you  write  it  up  to  the  wit- 
ness to  have  him  verify  it  and  sign  it? 

A.  This  was  not — no  statement,  as  such,  [189] 
was  ever  taken  from  Mr.  Hooper. 

Q.  This  is  your  report  being  made  by  the  Fed- 
-eral  Bureau  of  Investigation  to  the  United  States 
Attorney,  is  that  right?  A.     Yes,  sir. 

Q.  And  purpoi'ts  to  only  give  a  substance  of 
what  the  witness  has  said  in  a  lengthy  conversation 
with  the  agents?  A.     Yes,  sir. 

Q.  And  does  the  report  contam  any  other  mat- 
ters that  Mr.  Hooper  stated  there  in  that  long  con- 
versation that  pertained  to  this  case  at  all  ? 

A.     No,  sir. 

Q.  Is  that  all  that  the  report  contains,  then, 
with  reference  to  Mr.  Hooper,  simply  that  he  made, 
in  sul}stance,  a  certain  statement? 

A.     Yes,  sir. 

Q.  That  is  all  your  report  contains  to  the  United 
States  Attorney,  is  that  right? 

A.  That  is  not  what  I  said.  You  asked  if  that 
was  all  that  it  contained  with  reference  to  the  per- 
tinent statement  made  by  Mr.  Hooper. 

Q.     That  is  right. 

A.  Yes,  sir;  that  is  all  it  contained,  yes,  [190] 
sir. 

Q.     And  the  rest  of  the  report  has  to  do  with 
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various  other  witnesses  on  other  cases   connected 

with  Mr.  Booth,  is  that  right? 

A.     To  the  report,  do  you  have  reference  to? 

Q.  The  report  that  you  made  from  which  Mr. 
Flynn  just  read.  A.     No,  sir ;  it  does  not. 

Q.  Did  you  make  other  reports  respecting  those 
other  matters? 

A.  Reports  are  made  in  all  cases.  Mr.  Booth 
was  a  case  and  reports  were  made  in  Mr.  Booth's 
case,  yes,  sir. 

Q.  Were  you  present  in  the  Grand  Jurj^  room 
when  Mr.  Hooper  testified  ?  A.     No,  sir. 

Mr.  Wilson :     That  is  all. 

(The  witness  was  excused.) 
Mr.  Flynn :     Call  Mr.  Roberts. 

HARRY  ROBERTS 
was  recalled  as  a  witness  for  the  Grovernment,  and 
testified  in  rebuttal,  as  follows :  [191] 

Direct  Examination 
By  Mr.  Flynn : 

Q.  Mr.  Roberts,  you  were  sworn  and  testified 
yesterday?  A.     Yes,  sir. 

Q.  I  will  ask  you,  Mr.  Roberts,  if  you — you 
didia't  testify,  you  were  just  sworn? 

A.     No,  I  didn't,  I  was  just  sworn  to  testify. 

Q.  I  will  ask  you,  Mr.  Roberts,  if  you  were 
present  in  an  intei'view  in  the  FBI  office  on  or 
about  the  7th  day  of  June  of  last  year  ? 
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A.     I  was. 

Q.  In  which  Mr.  Booth  was  present,  Mr.  Hemp- 
hill and  Mr.  Connor,  the  Federal  agents,  and  your 
other  police  officer,  Mr.  Nichols  and  Mr.  Hooper? 

A.     That  is  correct. 

Q.  I  will  ask  you  if  at  that  time  and  place  Mr. 
Hooper,  in  your  presence  and  hearing,  and  in  the 
presence  of  these  other  men  made  a  statement  in 
reference  to  the  jewelry  which  was  shown  to  him 
in  his  place  of  business  which,  in  substance  was,  as 
follows:  that  Mr.  Cosenza  had  the  jewelry  in  his 
possession  and  Mr.  Booth  was  called  into  the  con- 
ference after  Cosenza  had  spread  the  jewelry  out 
on  his  desk  ?  [192]  A.     That  is  correct. 

Mr.  Flynn :     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Wilson : 

Q.  Did  you  have  anything  to  do  with  making  of 
the  report  to  the  United  States  Attorney  respecting 
that  conversation  of  Mr.  Hooper? 

A.     I  beg  your  pardon? 

Q.  Did  you  have  anything  to  do  with  making 
the  report  ?  A.     No. 

Q.     To  the  United  States  Attorney  ? 

A.     No. 

Q.  Did  you  ever  see  the  report  after  it  was 
written  up?  A.     No,  I  didn't. 

Q.     Do  you  know  when  it  was  written  up? 

A.     No,  I  don't. 

Q.     Was  there  any  stenographer  there  reporting 
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the  exact  words  that  Mr.  Hooper  employed  in  that 

lengthy  conversation?  A.     No,  sir. 

Q.  How  long  was  Mr.  Hooper  there  in  front  of 
your  committee  in  this  interview? 

A.     Oh,  I'd  say  approximately  a  half  hour.  [193] 

Q.  And  that  statement  is  simply  the  substance, 
then,  of  a  half  hour's  conversation,  is  that  right? 

A.     That  is  what  he  said,  yes. 

Mr.  Wilson:     That  is  all. 

Mr.  Flynn :     That  is  all. 

(The  witness  was  excused.) 
Mr.  Thurman:     Mrs.  Lona  Lane. 

LONA  LANE 

was  called  as  a  witness  on  behalf  of  the  Government 
and  testified  in  rebuttal,  as  follows: 

Direct  Examination 
By  Mr.  Thurman: 

Q.     Mrs.  Lane,  where  do  you  live  ? 

A.     433  North  Oakland  Avenue. 

Q.  During  the  year,  '49,  where  did  you  live  here 
in  Phoenix,  Arizona?  A.     1553  West  Madison. 

Q.  There  is  nothing  mysterious  about  that  place, 
is  there  ?  A.     Not  that  I  know  of. 

Q.  Now,  who  lived  with  you  there  at  1553  West 
Madison  during  the  year  '49?  [194] 

A.  My  three  children  and  the  son  of  George 
Booth. 

Q.     What  is  George  Booth's  son's  name? 
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A.     His  name  is  George.  We  call  him  "Buck." 

Q.  You  knew  Mr.  Booth  quite  a  while,  did  you 
not  *?  A.     Quite  a  while. 

Q.  During  that  period  of  time,  and  when  did 
you  first  meet  Mr.  Booth,  Mrs.  Lane? 

A.     I  met  him  in  '44. 

Q.  In  '44,  and  what  association  did  you  have 
with  him,  say,  during  the  year  '48? 

A.     Friendship. 
-~  Q.     Or   '49  or   '48,  friendship.  What  about  the 
telephone,  and  things  of  that  kind? 

A.     He  had  his  telephone  transferred  to  my  house. 

Q.     When  was  that  ? 

A.  Well,  that  was  in  '48  when  I  lived  at  1640 
West  Madison. 

Q.  And  then  after  you  moved  from  1640  West 
Madison  to  1553  West  Madison,  did  you  have  the 
telephone  installed  in  this  new  residence? 

A.  After  a  few  months  I  was  able  to  get  my  own 
phone  and  then  I  had  his  disconnected  and  my  own 
phone  put  in.  [195] 

Q.  Then  you  did  have  a  i)hone  at  all  time  at 
1553  West  Madison?  A.     Yes. 

Q.  In  your  association  with  Mr.  Booth  did  you 
become  acquainted  with  the  defendant  here  ? 

A.     I  did. 

Q.     Where  did  you  first  meet  the  defendant? 

A.  I  don't  know  exactly  where.  It  was  in  '48 
when  George  and  Mr.  Cosenza  were  in  this  liquor 
transferring  business. 
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Q.     In  '48?  A.     Yes. 

Q.     And  what  time  in  '48  was  it? 

A.  I  can't  say  specifically  when,  a})proximately 
late  summer. 

Q.  And  what  other  business  that  you  know  of 
did  Mr.  Booth  and  this  defendant  carr}^  on  together 
other  than  these  liquor  licenses? 

Mr.  Wilson:  We  object  to  it  on  the  grounds  it 
is  not  material,  improper  redirect  examination  and 
not  offered  as  rebuttal. 

The  Coui-t:     Go  ahead,  you  may  answer. 

A.     They  were  selling  zircons. 

Q.  (By  Mr.  Thurman) :  Tell  the  court  and 
jury  what  a  zircon  is? 

A.  It  is  a  synthetic  stone  similar  to  a  [196] 
diamond. 

Q.     And  how  were  these  zircons  obtained? 

A.     Through  Los  Angeles. 

Mr.  Wilson:  We  object  to  it,  if  the  court  please, 
calls  for  a  conclusion  of  the  witness. 

The  Court:     If  she  knows  it  is  not  a  conclusion. 

The  Witness:  Obtained  them  from  firms  on  the 
Coast,  Los  Angeles. 

Q.  (By  Mr.  Thurman) :  How  long  did  they 
continue  this  business  together  ? 

A.     I'd  say  three  or  four  months. 

Q.  Did  they  do  any  of  this  particular  business 
in  the  year  '49  ? 

A.     I  think  through  the  spring. 

Q.     Through  the  spring  of  '49? 

A.     Through  the  spring. 
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Q.  Now,  during  this  period  of  time,  Mrs.  Lane, 
were  you  employed  at  any  place? 

A.     With  the  Arizona  Industrial  Commission. 

Q.     Huh? 

A.     With  the  Arizona  Industrial  Commission. 

Q.     And  you  are  still  there,  are  you  ? 

A.     Yes,  sir. 

Q.     And  where  is  the  Arizona  Industrial   C(.)ni- 
mission  located  here  in  Phoenix  ?  [197] 
-A.    At  the  comer  of  17th  Avenue  and  Adams, 
the  Capitol  annex. 

Q.     Were  you  there  in  the  year  '49? 

A.     Yes,  sir. 

Q.     '50?  A.     Yes,  sir. 

Q.  From  '48  up  to  '49,  how  many  times  did  you 
have  occasion  to  meet  up  Avith  this  defendant  here? 

A.     Oh,  numberless  times — many  times. 

Q.     Where  did  you  meet  with  him? 

A.     Various  bars. 

Q.     Who  would  you  be  with? 

A.     Mr.  Booth. 

Q.  And  did  you  and  Booth  and  this  defendant 
ever  have  any  conversations  about  anything? 

A.     About  the  zircons. 

Q.  About  the  zircons,  and  do  you  remember  that 
during  the  latter  part  of  April  or  the  early  part 
of  May,  of  '49,  on  a  Sunday  morning,  that  you 
received  a  call  from  this  defendant  who,  at  that 
time  and  in  that  conversation,  said,  in  substance, 
''Is  George  there?"  that  you  said,  "No,"  then  the 
defendant  said,  "Tell  George  all  of  the  coins  are 
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okay,"  and  that  you  then  said,  "What  do  you 
mean?"  and  the  defendant  said  that  [198]  "George 
would  understand. ' '  ? 

Mr.  Wilson:  To  which  we  object,  if  the  court 
please,  on  the  ground  it  attempts  to  impeach  upon 
the  immaterial  point. 

The  Court :     She  may  answer,  go  ahead. 

A.     I  do. 

Q.  (By  Mr.  Thurman) :  Isn't  it  a  fact  that 
during  the  early  part  of  Septem])(n'  of  '49,  that 
this  defendant  again  called  you  by  telephone  in  the 
early  part  of  September,  '49?  A.     Yes,  sir. 

Q.  And  in  substance  said:  "When  will  George 
be  home?"  and  your  answer  was,  "I  do  not  know 
for  sure "  ?  A.     That  is  right. 

Q.  Isn't  it  a  fact  that  during  the  first  part  of 
September,  '49,  while  you  were  employed  at  the 
Industrial — the  Arizona  Industrial  Commission  on 
17th  Avenue  and  Adams  Street  in  Phoenix,  Arizona, 
that  this  defendant  came  to  that  place  and  in  a  con- 
versation with  you  at  that  time  said  to  you,  "Have 
you  any  of  George's  money?"  to  which  you  said, 
"No,"  and,  then,  "Why" 

Mr.  Wilson  (Interrupting)  :  To  which  we  ob- 
ject  

Mr.  Thurman  (Continuing)  :  and  the  de- 
fendant [199]  then  said,  "Because  the  fellow  that 
bought  the  zircon  is  crying  his  head  off,  he  wants 
his  money  back ' '  ? 

Mr.  Wilson:  To  which  we  object,  attempting  to 
impeach  upon  an  immaterial  point. 
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The  Court :     Oh,  she  may  answer. 

A.     That  is  right. 

Mr.  Thurman :  Do  you  know  of  your  own  knowl- 
edge how  they  handled  the  sale  of  these  zircons  ? 

Mr.  Wilson:  We  object  on  the  ground  it  is  not 
material  in  this  case. 

The  Court:     Go  ahead. 

A.     They  sold  them  for  diamonds. 

Mr.  Thurman :     Huh  ? 

A.     They  sold  them  for  diamonds. 

Mr.  Thurman:     That  is  all. 

A.     Passed  them  as  diamonds. 

The  Court :     Your  witness. 

Cross-Examination 
By  Mr.  Wilson : 

Q.  You  say  that  Mr.  Booth  had  his  telephone 
transferred  to  your  residence? 

A.     That  is  right. 

Q.  Did  Mr.  Booth  take  up  his  residence  at  that 
same  place  ?  [200]  A.     He  did  not. 

Q.  Did  he  keep  any  of  his  personal  effects  at 
your  residence,  Mrs.  Lane?  A.     He  did  not. 

Q.     You  say  you  have  three  chDdren  of  your  own  ? 

A.     That  is  right. 

Q.  And  you  were  taking  care  of  one  of  Mr. 
Booth's? 

A.     After  I  moved  over  at  1553  West  Madison. 

Q.     And  you  were  working  every  day  yourself  ? 

A.     That  is  right. 

Q.     How  did  you  take  care  of  those  children? 
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Mr.  Tliurman:  I  object  as  irrelevant,  immaterial 
and  incompetent,  she  is  not  up  here  for 

TheCoui-t:     Yes. 

Q.  (By  Mr.  Wilson) :  You  were  quite  well  ac- 
quainted, then,  were  you,  with  Mr.  Booth's  activi- 
ties? A.     Yes,  sir. 

Q.  Respecting  the  zircons  which  he  would  buy 
on  the  Coast,  is  that  right?  A.     That  is  right. 

Q.  I  understand  from  your  direct  examination. 
Were  you  ever  present  when  he  ever  bought  any  ? 

A.  I  ordered  them  for  him  and  they  came  to  my 
house  by  mail.  [201] 

Q.  I  understand  that  you  knew  that  they  were 
to  be  offered  here  by  him  as  real  diamonds,  is  that 
what  I  understand  from  your  direct  examination  ? 

A.     That  is  right. 

Q.  You  were  assisting  him  in  that  fraud,  were 
you  ?  A.I  didn  't  assist  him. 

Q.  Did  you  know  of  Mr.  Booth's  other  activities 
while  you  were  associated  with  him'? 

A.  That  is  all  the  other  activities  he  had  at  that 
time. 

Q.  Just  the  sale  of  that  liquor  license  at  that 
time  with  Mr.  Cosenza  and  then  the  matter  of  these 
zircons,  is  that  right,  that  is  all  you  ever  knew  of  ? 

A.     That  is  right. 

Q.  Are  you  here  to  testify  that  that  is  the  only 
activities  of  any  kind  that  he  had  ? 

A.     So  far  as  I  knew. 

Q.  You,  from  your  direct  examination,  I  under- 
stand that  you  went  out  with  Mr.  Booth  frequently 
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and  attended  various  bars,  is  that  right,  Mrs.  Lane? 

A.     That  is  right. 

Q.  And  in  the  course  of  those  occasions  you  met 
Mr.  Cosenza?  [202] 

A.  Well,  he  was  working  in  a  couple  of  bars.  We 
visited  him  at  both  of  those  places. 

Q.     That  was  in  '48  or  '49?  A.     '49. 

Q.     Beg  pardon?  A.     '49. 

Q.  And  were  those  visits  to  Mr.  Cosenza  approxi- 
mately every  month  or  every  week? 

A.  Oh,  by  the  week,  it  might  be  every  two  or 
three  nights  or  it  might  not  be. 

Q.  Did  these  visits  to  the  bars  where  Mr.  Cosenza 
was  working,  did  they  occur  every  month  through- 
out the  year  '49?  A.     No,  sir. 

Q.  Did  you  know  of  any  nocturnal  activities  on 
the  part  of  Mr.  Booth  about  that  time  in  which  he 
would  burglarize  houses  while  associated  with  you? 

A.     When  was  this? 

Q.     In  '49. 

Mr.  Thurman:  Just  a  minute,  I  object  to  the 
form  of  the  question — "])urghirizing  houses  while 
he  was  associated  ^vitli  the  witness."  There  is  no 
evidc'iu'c^  tliat  he  eAx^r  took  this  witness  with  him. 

Mr.  Wilson :  I  am  not  trying  to  say  that  he  [203] 
took  the  witness,  during  her  association,  during  the 
year  '49. 

The  Court :  Did  you  know  of  any  burglaries  com- 
mitted during  that  period? 

A.     I  had  of  them,  yes. 
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Q.  (By  Mr.  Wilson) :  Were  those  burglaries 
over  in  Oklahoma  or  in  Texas,  or  east? 

A.    Yes,  sir. 

Q.  What  ones  at  that  time  did  you  know  he  com- 
mitted here,  locally?  A.     No  specific  ones. 

Q.  Did  you  know  that  Mr.  Booth  was  going  to 
Oklahoma,  going  to  commit  burglaries? 

A.     Not  when  he  went  there  I  didn't  know. 

Q.     When  he  returned  did  you  see  the  jewelry? 

A.    I  did. 

Q.  That  was  about  the  first  of  December  or  the 
last  of  November,  the  first  of  December  when  he 
returned?  A.     That  is  right. 

Q.     And  he  left  when? 

A.  I  don't  think  he  left  until  around  January 
sometime. 

Q.  No,  I  mean,  when  did  he  leave  on  that  trip 
from  which  he  returned  on  the  first  of  December? 

A.  The  end  of  August  or  the  first  of  [204]  Sep- 
tember. 

Q.  He  went  on  that  trip  and  then  you  again  saw 
him  when  he  returned  about  the  last  part  of  Novem- 
ber or  the  first  of  December,  is  that  right? 

A.     Yes. 

Q.  You  didn't  see  him  between  those  times  at 
all?  A.     That  is  right. 

Q.  Were  you  working  every  day  during  that 
period  of  time  here  in  Phoenix?  A.     Yes,  sir. 

Q.  Directing  your  attention  to  the  month  of 
October,  are  you  sure  in  the  latter  part  of  October 
you  didn't  see  Mr.  Booth  in  this  town? 
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A.  He  came  back — he  made  so  many  trips  it  is 
difficult  for  me  to  be  specific  about  the  times.  I  can't 
say  that  lie  didn't  return  once  or  twice  during  that 
period. 

Q.     But  did  you  see  him? 

A.     If  he  was  here  in  town  I  saw  him. 

Q.     Was  he  here  in  town? 

A.     I  can't  remember  whether  he  was  in  town  that 
time  or  not.  As  I  say,  he  made  various  trips. 
"^  Q.     When  did  you  first  see  any  of  the  jewelry? 

Mr.  Thurman:  I  object,  it  is  irrelevant,  incom- 
petent and  immaterial  as  far  as  this  witness'  [205] 
testimony  is  concerned,  your  Honor.  She  said  she 
seen  it.  I  don't  think  it  makes  any  difference. 

The  Court:     If  she  remembers  she  can  answer. 

The  Witness:  I  can't  remember  whether  it  was 
the  first  of  December,  or  if  he  came  back  down  those 
times. 

Q.  (By  Mr.  Wilson) :  You  can't  remember 
those  dates,  is  that  right?  A.     No. 

Q.     Nor  the  approximate  time? 

A.     I  can't  say  when  it  was. 

Q.     Where  did  you  see  them,  in  your  home? 

A.     No,  in  his  car. 

Q.  And  you  continued  to  associate  with  Mr. 
Booth  after  that  time,  is  that  right? 

A.     I  did. 

Q.  Did  you  receive  as  a  gift  from  Mr.  Booth  any 
of  that  jewelry?  A.     No,  I  did  not. 

Q.  Did  you  attempt  to  assist  him  in  disposing  of 
any  of  this  jewelry?  A.     I  did  not. 
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Q.  Did  you  disclose  to  any  peace  officer  or  any- 
body about  that  jewelry  and  where  Mr.  Booth  got  it? 

A.     I  did  not.  [206] 

Q.  Mr.  Booth  was  arrested  sumetime  in  the  year 
'50,  wasn't  he,  up  at  Reno,  Nevada? 

A.     He  was. 

Q.  Were  you  arrested  at  the  same  time,  Mrs. 
Lane?  A.     I  was  not. 

Mr.  Thurman:  I  object  as  improper  cross-exami- 
nation, your  Honor.  I  don't  see  the  materiality  of  it. 

The  Court:     The  witness  answered.  I  don't  either. 

(J.  (Ijv  Mr.  AYilson)  :  Were  you  confined  in  jail 
for  any  period  of  time?  A.     I  was  not. 

Q.  Have  you  been  offered  any  immunity  by  any 
of  the  officers  for  your  testimony  here? 

A.     I  have  not. 

Q.  To  your  knowledge,  has  any  complaint  ever 
been  filed  against  you  charging  you  with  a  criminal 
offense?  A.     No,  sir. 

Q.  Did  Mr.  Booth  keep  any  of  that  jewelry  at 
your  home?  A.     Not  with  my  knowledge. 

Q.     He  was  there  ever}^  day,  was  he  not? 

A.     In  and  out.  [207] 

Q.  After  he  returned  from  this  trip  about  the 
first  of  December?  A.     Yes,  sir. 

Q.  Did  he  take  meals  with  you  there  at  the 
home?  A.     No,  sir. 

Q.     Where  was  he  living,  do  you  know? 

A.  No  specific  place.  He  just  stayed  in  various 
motels  or  hotels. 

Q.     Now,  can  you  be  a  little  more  exact  on  the 
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dates  of  these  purported  conversations  that  you  had 

with  the  defendant,  Mr.  Cosenza? 

A.     You  mean  a  definite  day? 

Q.     Yes. 

The  Court:     If  you  can't,  why  say  so. 

A.     I  can't. 

The  Court:  You  can't  do  that,  I  am  certain,  no 
one  else  can. 

Q.     (By    Mr.    Wilson) :     Could    you    place    the 
^onth  that  any  of  these  conversations  happened? 

A.  It  was  either  September  or  October,  '49,  that 
he  came  to  the  office  to  see  me. 

Q.  September  or  October,  a  period  of  60  days, 
there,  but  you  don't  know  when? 

A.     No,  that  is  right. 

Q.  And  who  was  present  when  you  talked  [208] 
to  Mr.  Cosenza  ?  A.     No  one  was  present. 

Q.  He  walked  right  up  into  that  public  office 
there  at  the  Industrial  Commission,  is  that  right? 

A.  We  have  a  counter  wh^re  applicants  come 
and  are  interviewed  and  he  came  there  and  called 
for  me  and  spoke  to  him. 

Q.  And  the  telephone  conversations  took  place 
at  your  home,  is  that  right? 

A.     That  is  right. 

Q.  Was  the  number  registered  in  your  name  or 
that  of  George  Booth  at  the  time? 

A.     The  first  one  was  under  George's  name. 

Q.  You  had  your  first  one,  I  believe  you  said,  in 
April,  '49?  A.     Sir? 
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Q.  You  had  your  first  telephone  conversation  in 
April,  is  that  right? 

A.     Aj^ril  or  the  first  of  May. 

Q.    And  that  had  to  do  with  what? 

A.     It  was  a  telephone  message  he  left  for  George. 

Q.  And  during  all  of  that  time  that  these  tele- 
phone conversations  were  coming  in  you  and  Mr. 
Booth  were  seeing  Mr.  Cosenza  around  these  [209] 
bars  nearly  ever,y  day,  is  that  right,  Mrs.  Lane? 

A.  Most  of  the  phone  calls  would  be  while  George 
was  away.  He  was  away  lots  of  that  time. 

Q.    He  was  not  away  in  April,  was  he? 

A.     A  part  of  the  time,  probably. 

Q.     Probably,  you  say  ? 

A.     I  can't  be  specific. 

Q.  But  you  do  know  that  it  was  in  September 
that  he  left  here  to  go  to  Oklahoma  to  commit  this 
series  of  burglaries,  do  you  ? 

A.  I  know  it  was  the  end  of  August  that  he 
bought  a  car.  He  was  without  a  car  at  that  time 
and  he  bought  this  car  to  travel  around  in. 

Q.  So  that  he  was  gone  during  the  month  of  Sep- 
tember, was  he?  A.     Yes,  sir. 

Mr.  Wilson:     That  is  all. 

Mr.  Thurman:  You  may  be  excused,  and  thank 
you. 

(The  witness  was  excused.) 

Mr.  Thurman:     Mr.  Fred  Nichols. 
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FRED  NICHOLS 

was  recalled  as  a  witness  for  the  Government  and 
testified  in  rebuttal  as  follows :  [210] 

Direct  Examination 
By  Mr.  Thurman: 

Q.  Mr.  Nichols,  you  were  a  witness  in  this  case 
for  the  Government  yesterday,  were  you  not*? 

A.     Yes,  sir;  I  was. 

Q.  And  since  you  have  been  excused  from  the 
^tness  stand  have  you  refreshed  your  memory  as 
to  the  testimony — as  to  a  part  of  the  testimony  that 
you  gave  while  you  were  on  the  witness  stand  be- 
fore? A.     Yes,  sir;  I  did. 

Q.  And  it  is  your  desire  to  correct  one  state- 
ment that  you  made  at  that  time? 

A.     That  is  correct. 

Q.     Due  to  the  fact  you  were  in  error? 

A.     That  is  right,  I  was. 

Q.  Will  you  please  tell  the  court  and  jury  the 
correction  you  wish  to  make. 

A.  When  I  stated  yesterday  that  the  defendant's 
brother  Paul  had  told  us  in  regards  to  the  camera 
which  was  tried  to  be  sold  to  him  for  $75.00.  In  re- 
lation to  Paul  telling  us,  it  was  Booth  that  told  us 
that,  that  he  said  the  defendant  tried  to  s(^ll  it  for 
$75.00. 

Mr.  Wilson:  We  object,  if  the  court  please,  on 
the  ground  that  it  hearsay  evidence  entirely  [211] 
and  we  move  that  it  be  stricken  and  the  jury  in- 
structed to  disregard  it. 

The  Court:     Well,  that  is  a  part  of  what  Booth 
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said.  The  officer's  correction  may  stand,  certainly, 

otherwise  he  might  be  indicted  for  perjury. 

Mr.  Thurman:  When  did  you  discover  your  er- 
ror, Mr.  Nichols? 

A.  After  I  left  here  I  went  down  and  read  up  on 
the  report  to  see  if  I  was  correct,  which  I  was  wrong 
when  I  said  it  was  Paul  that  we  contacted  and  made 
the  remark  they  tried  to  sell  it  to  him  for  $75.00.  In- 
stead of  that,  it  was  Booth  that  told  us  that. 

Q.  You  brought  that  message  to  Mr.  Flynn  and 
myself  ? 

A.    Yes,  I  told  you  that  early  this  morning. 

Mr.  Wilson:     We  object  to  that 

Mr.  Thurniau  (Tiitf  rrupting) :  I  think  he  has 
a  right  to  show  the  picture  on  an}i;hing  of  that  kind. 
You  maj^  cross-examine. 

Cross-Examination 
By  Mr.  Wilson : 

Q.  As  a  matter  of  fact,  Mr.  Nichols,  Mr.  Connor 
of  the  FBI  told  you  yesterday  that  you  were  [212] 
mistaken  on  that,  didn't  he? 

A.     He  did  not,  no. 

Q.  Did  you  discuss  it  with  the  FBI  agent  yes- 
terday afternoon  after  this  court  recessed? 

A.     I  did  not. 

Q.  Did  you  have  any  discussion  at  all  respecting 
the  evidence  in  this  case  with  Mr.  Connor? 

A.     I  did  not. 

Mr.  Thurman:  I  don't  see  the  materiality  of  it, 
your  Honor.  He  has  made  the  correction,  that  is  as 
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far  as  lie  can  go,  regardless  who  called  it  to  his  at- 
tention. 

The  Court:     All  right,  all  right,  just  calm  down. 

Mr.  Wilson:     That  is  all. 

The  Court:     That  is  all. 

(The  witness  was  excused.) 

The  Court:     Call  your  next  witness. 

Mr.  Tliurman:     That  is  all,  your  Honor. 

The  Court :  We  will  have  the  arguments  after 
lunch. 

Mr.  Thurman:  I  understand  they  have  some 
more  witnesses. 

The  Court:     Who? 

Mr.  Thurman:     The  defense.  [213] 

Mr.  A¥ilson :  Well,  we  want  to  call  our  character 
witnesses  at  2  o'clock. 

The  Court :  All  right,  we  will  stand  at  recess  un- 
til 2.   Keep  in  mind  the  court's  admonition. 

(Thereupon  a  recess  was  taken  at  11:45 
o'clock  a.m.  of  the  same  day.) 

(2  o'clock  p.m.  after  recess,  all  parties  as 
heretofore  noted  by  the  Clerk's  record  being 
present,  the  trial  resumed  as  follows:) 

R.  O.  BARRETT 

was  called  as  a  witness  on  behalf  of  the  defendant, 
and  being  first  duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Wilson : 

Q.     Will  you  state  your  name  for  the  jury's  in- 
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formation,  please?  A.    R.  O.  Barrett. 

Q.  Mr.  Barrett,  you  are  a  resident,  are  you,  of 
Phoenix,  Arizona?  A.     Yes,  sir. 

Q.     And  you  have  resided  here  for  how  long? 

A.  Well,  in  Phoenix  since  '34 ;  in  the  state,  [214] 
since  1919. 

Q.  And  throughout  those  years  your  business  has 
been  what? 

A.  Well,  I  was  with  the  Federal  Government — 
with  the  Federal  Housing  Administration  as  di- 
rector for  12  or  13  years  and  then  I  have  been  in 
the  mortgage  business  since. 

Q.     Here  locally  in  Phoenix,  Arizona? 

A.     Yes. 

Q.     What  is  the  name  of  your  company? 

A.     The  Allied  Building  Credits. 

Q.  And  you  are  the  head  of  that  company,  are 
you,  now? 

A.     Well,  locally,  I  am  the  state  manager. 

Q.  That  is  what  I  mean,  and,  Mr.  Barrett,  are 
you  acquainted  with  the  defendant  on  trial,  Mr. 
Raoul  Cosenza?  A.     Yes,  I  am. 

Q.  How  long,  approximately,  have  you  known 
Mr.  Raoul  Cosenza?  A.     About  four  years. 

Mr.  Thurman:  You  say  four  or  forty,  pardon 
me? 

A.     Four. 

Q.  (By  Mr.  Wilson) :  How  did  you  first  become 
acquainted  with  him?  [215] 

A.     He  is  one  of  our  borrowers. 

Q.    He  has  a  loan  on  his  home,  has  he  ? 

A.    He  does. 
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Q.  What  is  the  ordinary  custom  of  your  company 
when  an  application  is  made  for  a  loan  as  to 
whether  or  not  the  applicant  is  investigated  ? 

Mr.  Thurman:  I  object,  it  is  irrelevant,  incom- 
petent and  immaterial.  If  he  is  a  character  witness 
there  is  one  way  to  go  about  it  and  not  that  way.  I 
object  to  it. 

The  Court:     All  right. 

Mr.  Wilson:     Did  you  sustain  it? 
—  The  Court :     Certainly  I  sustained  it. 

Mr.  Wilson:     I  could  not  hear  it,  your  Honor. 

The  Court:     AVell,  you  know  better  than  that. 

Q.  (By  Mr.  Wilson)  :  Is  that  acquaintanceship 
an  intimate  one  with  Mr.  Cosenza? 

A.     Oh,  I'd  say  no,  not  intimate.  I'd  say  casual. 

Q.     How  often  would  you  see  him? 

A.     Oh,  probably  once  a  month. 

Q.  And  have  you  and  Mr.  Cosenza  mutual  friends 
or  acquaintances  there? 

A.  Do  I  know  anybod}^  that  he  knows,  or  some- 
thing ? 

Q.     Yes.  [216] 

A.  I  presume  I  do,  but  I  wouldn't  know  who 
they  are. 

Q.  Well,  by  reason  of  that  contact  that  you  had 
with  Mr.  Cosenza  and  the  relationship  that  exists 
between  you  for  the  past  four  years,  do  you  know 
the  general  reputation  which  Mr.  Cosenza  bore  on 
or  about  the  first  day  of  December,  1949,  for  honesty 
and  personal  integrity? 
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Mr.  Thurman:  I  object  to  it,  the  proper  founda- 
tion lias  not  been  laid. 

The  Court :     Go  ahead  and  answer  it. 

A.     Yes. 

Mr.  Wilson :     And  is  that  reputation  good  or  bad  ? 

A.     Good. 

Mr.  Wilson:     Cross-examine. 

Cross-Examination 
By  Mr.  Thurman: 

Q.  You  say  you  don't  know  any  people  he  knows 
or  not"?  A.     I  don't  know  as  I  do,  Judge. 

Q.     Do  you  know  where  he  lives? 

A.     Oh,  yes,  we  have  a  mortgage  on  the  house. 

Q.  That  is  how  you  know  where  he  lives  is  be- 
cause you  got  a  mortgage  on  the  house?  [217] 

A.     Oh,  yes,  I  know  the  house  very  well. 

Q.  That  is  the  reason  you  know  where  he  lives 
because  you  have  a  mortgage  on  it?  A.     Yes. 

Q.  You  never  visited  him  and  his  family,  did 
you. 

A.  Yes,  I  did  one  day.  I  stopped  in  there  just 
before  Christmas  when  I  was  in  the  neighborhood 
and  said  "Hello"  to  him  and  met  the  family  for  the 
first  time. 

Q.    Did  you  ever  play  cards  with  the  family? 

A.     No. 

Q.     Have  you  gone  to  dances  with  them? 

A.    No. 

Q.     Did  you  attend  any  social  function  with  them 
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in  that  particular  neighborhood?  A.     No,  sir. 

Q.  All  you  know  about  this  man  is  your  business 
relationship  with  him,  isn't  that  true? 

A.     That  is  true. 

Mr.  Thurman:     That  is  all. 

Redirect  Examination 
By  Mr.  Wilson: 

Q.  Have  you  ever  heard  his  honesty  or  personal 
integrity  challenged  by  anyone?  [218] 

A.    No. 

Mr.  Thurman:  I  object,  he  has  already  answered 
that  his  reputation  was  good. 

The  Court:  He  said  he  never  heard  it  discussed. 
You  never  have  heard  it  discussed? 

A.     No. 

Mr.  Wilson:     That  is  all. 

Mr.  Thurman:     No  further  questions. 

(The  witness  was  excused.) 
Mr.  Wilson:     Mr.  Harry  L.  Nace. 

HARRY  L.  NACE 
was  called  as  a  witness  on  behalf  of  the  defendant, 
and  being  first  duly  sworn  testified  as  follows : 

Direct  Examination 
By  Mr.  Wilson : 

Q.     Your  name  is  Harry  L.  Nace? 

A.     That  is  right. 

Q.     And,  Mr.  Nace,  your  business  is  what? 
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A.     Operating  theaters. 

Q.  And  you  are  a  resident  of  Maricopa  County, 
Arizona  *?  A.     Yes,  sir. 

Q.     And  of  Phoenix,  particularly? 

A.     Yes,  sir.  [219] 

Q.  How  long  have  you  been  a  resident  of  this 
community?  A.     Oh,  better  than  40  years. 

Q.  Are  you  acquainted  with  the  defendant  on 
trial,  Mr.  Raoul  Cosenza.^  A.     Yes,  I  am. 

Q.  How  long  have  you  known  Mr.  Raoul 
Cosenza?  A.     Well,  since  he  was  a  school  kid. 

Q.  And  is  that  acquaintanceship  an  intimate  one 
with  him. 

A.  Well,  it  was  more  so  through  my  son.  They 
were  quite  pals. 

Q.  Did  they  visit  back  and  forth  at  your  resi- 
dence? A.     Yes,  quite  a  lot. 

Q.  Do  you  know  whether  you  and  Mr.  Cosenza 
have  mutual  friends  or  acquaintances  ? 

A.     Oh,  I  think  we  do. 

Q.  And,  Mr.  Cosenza  has  lived  in  this  com- 
mimity,  has  he,  since  you  have  known  him? 

A.     Yes.  I  knew  his  mother  and  his  family. 

Q.     You  knew  them,  did  you,  intimately? 

A.     That  is  right. 

Q.  And  do  you  know  the  general  reputation 
Avhicl]  Mr.  Cosenza  ])ovc  on  or  a])out  the  first  day  of 
DecemlxT,  1949,  for  lionesty  and  personal  [220]  in- 
tegrity, you  know  what  his  reputation  was? 
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A.  AVell,  I  have  never  heard  anything  adverse 
to  what  I  have  known  him. 

Q.  Then  you  know  what  his  reputation  was  as 
of  that  time,  is  that  right? 

A.     I  would  say  so. 

Q.     Is  it  good  or  bad? 

A.     I  would  say  it  would  be  good. 

Mr.  Wilson:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Thurman: 

Q.  Mr.  Nace,  I  assume  the  son  you  mentioned 
is  Harry  Nace?  A.     That  is  right. 

Q.  He  has  some  of&cial  position  with  the  Phoenix 
Senators,  is  that  right? 

A.     That  is  right. 

Q.  Now,  does  this  man  and  your  son,  does  he 
come  and  visit  your  house  now? 

A.     No,  he  does  not. 

Q.  That  was  when  they  were  school  children,  is 
that  right? 

A.  Well,  occasionally  I  have  seen  them  together 
since  then,  and 

Q.  (Interrupting)  :  Now,  you  just  answer  [221] 
my  question.  They  don't  ^isit  1)ack  and  forth  like 
they  used  to  when  they  were  school  children? 

A.     I  couldn't  say  that,  because  I  don't  know. 

Q.  In  other  words,  they  have  their  respective 
homes  and  they  don't  come  to  your  home  any  more, 
isn't  that  right? 
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A.  Well,  I  haven't  had  a  home,  because  I  am  a 
bachelor. 

Q.  Wherever  you  do  sta.y  they  don't  visit  there 
back  and  forth  any  more? 

A.  Well,  I  really  couldn't  say  anything  about 
that,  for  the  reason  that  Harry  has  his  office  in 
the  front  and  I  have  mine  in  the  back,  I  don't  know 
who  comes  in  and  goes  out. 

Q.  During  the  period  of  time  when  the  defendant 
here  and  your  son  visited,  as  I  understood,  at  your 
home  here  in  Phoenix 

A.     Oh,  yes,  a  lot. 

Q.     How  many  years  ago  was  that  I 

A.     Well,  that  is  quite  a  few  years  ago,  I'd  say. 

Mr.  Thurman:     Thank  you,  that  is  all. 

Mr.  Wilson:     That  is  all  Mr.  Nace. 

(The  witness  was  excused.) 
Mr.  Wilson:     Mr.  Beauchamp.  [222] 

EDWARD  BEAUCHAMP 

was  called  as  a  witness  on  behalf  of  the  defendant, 
and  being  first  duly  sworn  testified  as  follows : 

Direct  Examination 
By  Mr.  Wilson: 

Q.     Your  name,  please? 
A.     Edward  Beauchamp. 

Q.     You  are  a  resident  of  Phoenix,  Arizona? 
A.     I  am. 

Q.  And  you  are  a  practicing  attorney  at  this 
time,  is  that  right  ?  A.     Yes. 
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Q.  Have  you  ever  occupied  any  official  position 
in  Maricopa  County  or  the  State  of  Arizona? 

A.     Yes. 

Q.     And  what  was  that? 

A.  Deputy  County  Attorney,  County  Attorney 
and  Judge  of  the  Superior  Court. 

Q.  And  that  covered  a  period  of  how  many 
years  ?  A.     Seven  years. 

Q.  And  how  recently  has  it  been  since  you 
severed  your  connection  in  any  official  capacity? 

A.     Approximately  two  years.  [223] 

Q.  And  how  long  have  you  resided  in  the  City 
of  Phoenix,  Arizona,  approximately? 

A.  Well,  in  the  County  30  years;  Phoenix,  since 
1925. 

Q.  And  are  you  acquainted  with  the  defendant 
on  trial,  Mr.  Cosenza?  A.     I  am. 

Q.  How  long  have  you  been  acquainted  with  Mr. 
Cosenza? 

A.  Oh,  from  the  time  we  were  kids;  approxi- 
mately 20  years,  I  would  say. 

Q.  And  throughout  that  period  of  time  has  your 
acquaintanceship  with  him  been  an  intimate  one, 
more  or  less? 

A.  No,  not  since  high  school.  The  last  15  years 
I  did  see  him  occasionally,  but  that  is  about  all. 

Q.  Do  3^ou  know,  or  let  me  ask  you  first  whether 
or  not  Mr.  Cosenza  has  lived  in  this  community  dur- 
ing the  period  of  that  acquaintanceship,  to  your 
knowledge  ? 

A.     Yes,  he  may  have  been  gone  a  few  years,  or 
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something  like  that,  I  wouldn't  know  that,  but  gen- 
erally speaking,  he  has  been  here  during  that  period 
of  time. 

Q.  You  have  seen  him  repeatedly  during  those 
years?  [224]  A.     I  have. 

Q.  Do  you  know  whether  you  and  he  have  any 
mutual  acquaintances,  if  any? 

A.  Well,  I  know  we  know  lots  of  the  same 
people. 

Q.  Well,  do  you  know  what  the  general  reputa- 
tion that  Mr.  Cosenza  bore  on  or  about  the  first 
day  of  December,  1949,  is,  for  honesty  and  personal 
integrity  in  this  community? 

A.     In  a  negative  way,  yes. 

Q.     And  is  it  good  or  bad?  A.     Good. 

Mr.  Wilson:     You  may  cross-examine. 

Cross-Examination 

By  Mr.  Thurman: 

Q.     You  say  "in  a  negative  way"? 

A.     Yes. 

Q.     Do  you  know  where  he  Lives?  A.     No. 

Mr.  Thurman:     That  is  all. 

(The  witness  was  excused.) 

Mr.  Wilson:     AVe  will  rest. 

Mr.  Thurman:  We  have  nothing  further  for 
the  Government,  your  Honor.  [225] 

The  Court:  All  right,  you  may  proceed  with 
your  argument. 
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Mr.  Wilson:  Just  a  minute,  may  we  have  the 
record  show  at  this  time — I  don't  know  whether  the 
court  will  want  me  to  state  this  in  the  record  in  the 
presence  of  the  jury  or  not,  at  the  conclusion  of  the 
evidence. 

The  Court:  You  didn't  make  any  at  the  Gov- 
ernment's case. 

Mr.  Wilson:  Well,  I  assumed  that  at  the  close 
of  all  of  the  evidence 

The  Court:  Well,  go  ahead. 
—  Mr.  Wilson:  Very  well.  The  defendant  moves 
for  judgment  of  acquittal  on  Coiuit  1  of  the  Indict- 
ment, on  the  grounds  that  the  evidence  is  not  suffi- 
cient to  justify  a  verdict  of  guilty  against  the 
defendant,  and  on  Count  2  of  the  Indictment,  the 
defendant  moves  to  dismiss  such  count  in  the  indict- 
ment on  the  ground  that  it  fails  to  charge  an  offense 
against  the  laws  of  the  United  States,  and  for  judg- 
ment of  acquittal  on  the  second  count  on  the  ground 
that  the  evidence  is  not  sufficient  to  justify  a  verdict 
of  guilty  against  the  defendant. 

The  Court:     The  motions  are  denied. 

Mr.  Wilson:     All  right.  [226] 

(Thereupon  closing  arguments  were  presented 
to  the  jury  by  counsel  for  both  sides,  after 
which  a  recess  was  taken.) 

(Aftor  recess,  all  parties  as  heretofore  noted 
by  the  Clerk's  record  being  present,  the  trial 
resumed  as  follows:) 

The  Court  instructed  the  jury,  as  follows : 

The  Court:     It  now  becomes  the  Court's  duty  to 
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instruct  you  as  to  the  law  that  applies  to  this  case. 
The  first  count  of  the  indictment  was  read  to  you 
when  3^ou  were  examined  on  your  voir  dire  and  I 
will  refer  to  it  again. 

It  recites  that  on  or  about  the  1st  day  of  Decem- 
ber, 1949,  in  the  City  of  Phoenix,  State  and  District 
of  Arizona,  the  defendant  did  unlawfully  and  felon- 
iousl}',  at  one  time,  receive  from  one  George  Henry 
Booth  and  conceal  certain  stolen  jewelry,  to  wit,  two 
diamond-studded  watches,  and  so  forth,  all  being  of 
the  approximate  value  of  $25,000.00,  said  jewelry 
having  theretofore  been  stolen  in  Oklahoma  City, 
State  of  Oklahoma,  and  transported  in  interstate 
commerce  from  the  said  Oklahoma.  City,  Oklahoma, 
to  Phoenix,  Arizona,  and  the  said  defendant,  Raoul 
A.  Cosenza,  then  and  there  well  [227]  knowing  that 
said  jewelry  had  been  stolen  as  aforesaid  and  was 
then  and  there  in  interstate  commerce. 

Now,  tlie  statute  under  which  that  first  count  is 
drawn  reads,  r,s  follows: 

"Whoever  receives  or  conceals  any  goods, 
wares,  merchandise  or  the  value  of  $5,000.00,  or 
more,  moving  as,  or  which  are  a  part  of,  or 
which  constitute  interstate  commerce,  knowing 
the  same  to  have  been  stolen,  shall  be  punished 
as  the  act  provides". 

Count  2  is  in  this  language:  It  recites  that  on  or 
about  the  1st  day  of  October,  1949,  in  the  State  and 
District  of  Arizona,  one  George  Henry  Booth  actu- 
ally committed  a  crime  in  violation  of  Title  18, 
H.S.C.A.,  2314.  I  will  read  you  Section  2314.  Under 
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this  section  I  just  read,  2315,  that  has  to  do  with 

anyone  who   receives   or  conceals   stolen   property 

which  is  in  interstate  commerce. 

Now,  2314,  which  is  referred  to  in  Count  2,  reads, 

as  follows: 

''Whoever  transports  in  interstate  commerce 
any  goods,  wares,  or  merchandise  of  the  value 
of  $5,000.00  or  more,  knowing  the  same  to  have 
been  stolen,  shall  be  punished  as  the  act  pro- 
vides." 

Now,  this  Count  2  charges  that  George  Hemy 
Booth  [228]  committed  an  offense  under  this  section 
I  have  just  read,  in  that  he  transported  this  jewelry 
in  interstate  conmierce,  and  that  felony  was  cogniz- 
able by  a  court  of  the  United  States — well,  that  is  a 
fact,  it  was — and  that  said  George  Henry  Booth 
did,  on  or  about  the  first  day  of  October,  1949, 
transport  and  cause  to  be  transjjorted  in  interstate 
commerce,  at  one  time,  this  jewelry  in  question,  all 
being  of  the  approximate  value  of  $25,000.00,  from 
Oklahoma  City,  State  of  Oklahoma,  to  the  City  of 
Phoenix,  State  and  District  of  Arizona,  and  that 
the  said  George  Henry  Booth  then  knew  the  said 
jewelry  to  have  been  theretofore  stolen  as  aforesaid, 
and  that  Raoul  A.  Cosenza,  the  defendant  herein, 
having  actual  knowledge  of  the  commission  of  said 
felony;  that  is,  the  transportation  of  this  jewelry 
by  Booth,  did,  on  or  about  the  first  day  of  Decem- 
ber, 1949,  in  the  State  and  District  of  Arizona,  un- 
lawfully and  feloniously  conceal  the  commission  of 
said  Federal  offense  and  did  not,  as  soon  thereafter 
as  possible,  in  said  State  and  District,  make  known 
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the  same  to  a  judge  or  other  person  in  civil  or  mili- 
tary authority  under  the  United  States  of  America. 
Now,  this  second  count  is  drawn  under  another 
section  of  [229]  the  code,  which  reads,  as  follows: 
"Whoever  having  knowledge   of  the   actual 
commission  of  a  felony  cognizable  by  a  court  of 
the  United  States  conceals  and  does  not,  as  soon 
as  possible  make  knowna  the  same  to  some  judge 
or  other  person  in  civil  or  military  authority 
under  the  United  States,  shall  be  fined  and  pun- 
ished as  the  act  provides." 

'^Interstate  connnerce"  as  defined  by  the  Federal 
statute  includes  commerce  between  one  state,  terri- 
tory, possession  or  the  District  of  Columl^ia,  and 
another  state,  territory  or  possession  or  the  District 
of  Columbia. 

By  Count  1  of  the  indictment,  tlie  defendant  is 
accused  of  having  unlawfully  and  feloniously  re- 
ceived and  concealed  certain  stolen  jewelry,  know- 
ing that  said  jewelry  had  been  stolen  and  was  then 
and  thor(^  in  interstate  commerct^ 

The  word  "receive"  as  used  in  the  statutes,  means 
to  accept,  and  to  "accept"  or  "possess"  means  to 
have  control,  care  and  management  and  not  a  pass- 
ing control,  fleeting  and  shadowy  in  its  nature,  and 
before  a  person  may  be  convicted  of  the  crime  of 
receiving  or  concealing  stolen  property,  it  must  be 
established  beyond  a  reasonable  doubt,  not  only  that 
such  person  laiew  [230]  that  such  property  was 
stolen  and  transported  in  interstate  commerce,  but 
that  he  did  receive  and  conceal  it  within  the  mean- 
ing of  those  words  which  I  just  defined  to  you. 
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A  mere  passing,  control  or  a  brief,  fleeting  and 
shadowy  possession  of  stolen  property  is  not  suffi- 
cient to  justify  a  verdict  of  guilty,  and  unless  you 
are  satisfied  beyond  a  reasonable  doubt  that  the  de- 
fendant in  this  case  received  and  concealed  the 
stolen  jewelry  in  question,  knowing  it  to  have  been 
stolen  and  transported  in  interstate  commerce,  with- 
in the  meaning  of  the  words  of  receiving  and  con- 
cealing as  I  haA'e  defined  tliern  to  yuu,  th(^n  your 
verdict  must  be  not  guilty. 

'By  Count  2  of  tlie  indictment,  the  det'(^ndant  is 
accused  of  having  actual  knowledge  of  the  trans- 
portation in  interstate  commerce  of  stolen  property 
by  the  witness,  George  Henry  Booth,  and  with  con- 
cealing such  fact  and  failing  to  disclose  it  to  any 
judge  of  the  United  States  or  other  person  in  civil 
or  military  authority  under  the  United  States  of 
America.  Mere  silence  upon  the  part  of  any  person 
havini'.>'  knowledge  of  the  eonnnission  of  an  offense 
under  the  laws  of  the  United  States  is  not  sufficient 
to  justify  a  conviction  of  such  person;  there  must 
be  some  [231]  affirmative  act  committed  by  such 
person  toward  the  concealment  of  the  felony,  of 
which  he  has  knowledge,  to  constitute  the  crime  of 
misprision.  So,  in  this  case,  unless  you  find,  beyond 
a  reasonable  doubt,  that  the  defendant  not  only  had 
knowledge  that  the  stolen  jewelry  in  question  was 
transported  in  interstate  commerce,  in  violation  of 
the  laws  of  the  United  States,  but  also  committed 
some  affirmative  act  or  took  some  step  to  conceal 
his  knowledge  of  such  violation  from  any  judge  or 
other  person  in  civil  or  military  authorit}^  of  the 
United  States,  your  verdict  must  be  not  guilty. 
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AVhere  a  defendant  has  offered  evidence  of  good 
general  reputation  for  truth  and  veracity  or  honesty 
and  integrity,  or  as  a  law-abiding  citizen,  the  jury 
should  consider  such  evidence  along  with  all  the 
other  evidence  in  the  case.  Evidence  of  a  defendant's 
reputation,  as  to  those  traits  of  character  ordinarily 
involved  in  the  commission  of  the  crime  charged, 
may  give  rise  to  a  reasonable  doubt;  since  the  jury 
may  think  it  improbable  that  a  person  of  good  char- 
acter in  respect  to  those  traits  would  commit  such 
a  crime. 

Now,  by  the  finding  of  an  indictment  no  presump- 
tion whatsoever  arises  to  indicate  that  a  defendant 
is  guilty,  or  that  he  has  had  any  [232]  connection 
with,  or  responsibility  for,  the  act  charged  against 
him.  A  defendant  is  presumed  to  be  imiocent  at  all 
stages  of  the  proceeding  until  the  evidence  intro- 
duced on  behalf  of  the  Government  shows  him  to  be 
guilty  beyond  a  reasonable  doubt,  and  this  rule  ap- 
plies to  every  material  element  of  the  offense 
charged.  Mere  suspicion  will  not  authorize  a  convic- 
tion. A  reasonable  doubt  is  such  a  doubt  as  you  may 
have  in  your  minds  when,  after  fairly  and  impar- 
tially considering  all  of  the  evidence,  you  do  not  feel 
satisfied  to  a  moral  certainty  of  the  defendant's 
guilt.  In  order  that  the  evidence  submitted  shall 
afford  proof  beyond  a  reasonable  doubt,  it  must  be 
such  as  you  would  be  willing  to  act  upon  in  the  most 
important  and  vital  matters  relating  to  your  own 
affairs. 

Reasonable  doubt  is  not  a  mere  possible  or  ima- 
ginary doubt  or  a  bare  conjecture;  for  it  is  difficult 
to  prove  a  thing  to  an  absolute  certainty. 
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You  are  to  consider  the  strong  probabilities  of  the 
case.  A  conviction  is  justified  only  when  such  prob- 
abilities exclude  all  reasonable  doubt  as  the  same 
has  been  defined  to  you.  Without  it  being  restated 
or  repeated,  you  are  to  understand  that  the  require- 
ment that  a  defendant's  guilt  be  [233]  shown  be- 
yond a  reasonable  doubt  is  to  be  considered  in  con- 
nection with  and  as  accompanying  all  the  instruc- 
tions that  are  given  to  you. 

In  judging  of  the  evidence,  you  are  to  give  it  a 
^•easonable  and  fair  construction,  and  you  are  not 
authorized,  because  of  any  feeling  of  sympathy  or 
other  bais,  to  apply  a  strained  construction,  one  that 
is  unreasonable,  in  order  to  justify  a  certain  ver- 
dict when,  were  it  not  for  such  a  feeling  or  bias, 
you  would  reach  a  contrary  conclusion.  And,  when- 
ever, after  a  careful  consideration  of  all  of  the 
evidence,  your  minds  are  in  that  state  where  a  con- 
clusion of  innocence  is  indicated  equally  with  a  con- 
clusion of  guilt,  or  there  is  a  reasonable  doubt  as 
to  whether  the  (evidence  is  so  1)alaneed,  the  con- 
clusion of  innocence  must  be  adopted. 

You  are  the  sole  judges  of  the  credibility  and  the 
weight  which  is  to  be  given  to  the  different  wit- 
nesses who  have  testified  upon  this  trial.  A  witness 
is  presumed  to  speak  the  truth.  This  presumption, 
however,  may  be  repelled  by  the  manner  in  which 
he  testifies;  by  the  character  of  his  testimony,  or 
by  evidence  affecting  his  character  for  truth,  hon- 
esty and  integrity  or  his  motives,  or  by  contradictory 
evidence.  In  judging  the  [234]  credibility  of  tlie  wit- 
nesses in  this  case,  you  may  believe  the  whole  or  any 
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part  of  the  evidence  of  any  witness,  or  may  dis- 
l)e]ieve  the  whole  or  any  part  of  it,  as  may  be  dic- 
tated b}'  }'ouT  judgment  as  reasonable  men. 

You  should  carefully  scrutinize  the  testimony 
given,  and  in  so  doing  consider  all  of  the  circum- 
stances under  which  any  witness  has  testified,  his 
demeanor,  his  manner  while  on  the  stand,  his  in- 
telligence, the  relations  which  he  bears  to  the  Gov- 
ernment or  the  defendant,  and  the  manner  in  which 
he  might  be  affected  by  the  verdict  and  the  extent 
to  which  he  is  contradicted  or  corroborated  by  other 
evidence,  if  at  all,  and  every  matter  that  tends  rea- 
sonably to  shed  light  upon  his  credibility.  If  a  wit- 
ness is  shown  knowingly  to  have  testified  falsely 
on  the  trial  touching  any  material  matter,  the  jury 
should  distrust  his  testimony  in  other  particulars, 
and  in  that  case  you  are  at  liberty  to  reject  the 
whole  of  the  witness'  testimony. 

The  defendant  has  offered  himself  as  a  witness 
and  has  testified  in  the  case.  Having  done  so,  you 
are  to  estimate  and  determine  his  credibility  in  the 
same  way  as  you  would  consider  the  testimony  of 
any  other  witness.  It  is  proper  to  [235]  consider  all 
the  matters  that  have  been  suggested  to  you  in  that 
connection,  including  the  interest  that  the  defend- 
ant may  have  in  the  case,  his  hopes  and  his  fears, 
and  what  he  has  to  gain  or  lose  as  a  result  of  your 
verdict.  You  are  not  limited  in  your  consideration 
of  the  evidence  to  the  bald  expressions  of  the  wit- 
nesses. You  are  authorized  to  draw  such  inferences 
from  the  facts  and  circumstances  which  you  find 
have  been  proved  as  seem  justified  in  the  light  of 
your  experience  as  reasonable  persons. 
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There  is  nothing  peculiarly  different  in  the  way 
a  jury  is  to  consider  the  proof  in  a  criminal  case 
from  that  by  which  men  give  their  attention  to  any 
question  depending  upon  evidence  presented  to  them. 
You  are  expected  to  use  your  good  sense,  consider 
the  evidence  for  the  purposes  only  for  which  it  has 
been  admitted,  and  in  the  light  of  your  knowledge 
of  the  natural  tendencies  and  propensities  of  human 
beings,  resolve  the  facts  according  to  deliberate  and 
cautious  judgment ;  and  while  remembering  that  the 
defendant  is  entitled  to  any  reasonable  doubt  that 
remain  in  your  minds,  remember  as  well  that  if 
no  such  doubt  remains  the  Government  is  entitled  to 
a  verdict. 

Jurors  are  expected  to  agree  upon  a  verdict  [236] 
where  they  can  conscientiously  do  so.  You  are  ex- 
pected to  consult  with  one  another  in  the  jury  room 
and  an}^  juror  should  not  hesitate  to  abandon  his 
own  view  when  convinced  that  it  is  erroneous.  In 
determining  what  your  verdict  shall  be  you  are  to 
consider  only  the  evidence  before  you.  Any  testi- 
mony as  to  which  an  o])jection  ^^'as  sustained,  and 
any  testimony  which  was  ordered  stricken  out,  must 
])('  wholly  \{'i'i  out  of  account  nnd  disregarded.  The 
opinion  of  the  judge  as  to  the  guilt  or  innocence  of 
a  defendant,  if  directly  or  inferentially  expressed  in 
these  instructions,  or  at  any  time  during  the  trial, 
is  not  l)iridiiii;'  u])ori  t'lc  jtij'v.  .F<r.'.  to  the  jury  ex- 
clusively belongs  the  duty  of  determining  the  facts. 
The  law  you  must  accept  from  the  Court  as  correctly 
declared  in  these  instructions. 

Now,  after  you  retire  to  your  jury  room  you  will 
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select  one  of  your  number  to  act  as  foreman  and 
];)rocee(l  with  3'our  dcjiljerationy.  xVfter  you  have 
agreed  upon  a  verdict,  in  the  event  you  do  so  agree, 
you  will  have  the  verdict  signed  by  your  foreman 
and  returned  into  open  court.  Any  verdict  agreed 
upon  must  be  the  unanimous  verdict  of  the  jury. 

A  form  has  been  prepared  for  your  [237]  guid- 
ance which  reads,  in  part: 

''We,  the  jury,  duly  empaneled  and  sworn  in  the 
above-entitled  action,  upon  our  oaths  do  find  the 
defendant  Raoul  A.  Cosenza  blank  as  charged  in 
Count  1  of  the  indictment;  blank  as  charged  in 
Count  2  of  the  indictment,"  and  in  those  blanks 
you  will  insert  whatever  your  finding  may  be,  either 
''guilty"  or  ''not  guilty,"  and  the  guilt  or  inno- 
cence of  the  defendant  as  to  each  count  must  be 
determined  separately. 

You  may  retire  now  in  the  custody  of  the  ])ailifL. 

(Thereupon  the  jury  retired  from  the  court 
room  at  4  o'clock  p.m.  of  the  same  day  to  pro- 
ceed with  their  deliberations.)  [238] 

I  Hereby  Certify  that  the  proceedings  had  and 
evidence  given  upon  the  trial  of  this  cause  is  con- 
tained fully  and  accurately  in  the  shorthand  notes 
taken  by  me  of  said  trial,  and  that  the  foregoing  238 
typev^ritten  pages  contain  a  full,  true  and  accurate 
transcript  of  the  same. 

/s/  LOUIS  L.  BILLAR, 

Official  Shorthand  Reporter. 

[Endorsed] :     Filed  June  30,  1951.  [239] 
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[Title  of  District  Court  and  Cause.] 

CLERK'S  CERTIFICATE  TO  RECORD 
ON  APPEAL 

United  States  of  America, 
District  of  Arizona — ss. 

I,  William  H.  Loveless,  Clerk  of  the  United  States 
District  Court  for  the  District  of  Arizona,  do  hereby 
certify  that  I  am  the  custodian  of  the  records, 
papers  and  files  of  the  said  Court,  including  the 
records,  papers  and  files  in  the  case  of  United  States 
of  America,  Plaintiff,  vs.  Raoul  A.  Cosenza,  Defend- 
ant, numbered  C-9426  Phoenix,  on  the  docket  of 
said  Court. 

I  further  certify  that  the  attached  and  foregoing- 
original  documents  bearing  the  endorsements  of 
filing  thereon  are  the  original  documents  filed  in 
said  case,  and  that  the  attached  and  foregoing  copies 
of  the  minute  entries  are  true  and  eori'ect  copies  of 
the  originals  thereof  remaining  in  my  office  in  the 
City  of  Phoenix,  State  and  District  aforesaid. 

I  further  certify  that  the  said  original  documents, 
and  said  copies  of  the  minute  entries,  constitute  the 
record  on  appeal  in  said  case  as  designated  in  the 
Appellant's  Designation  filed  therein  and  made  a 
part  of  the  record  attached  hereto  (excepting  Gov- 
ernment's exhibits  1-A,  1-B,  1-C,  1-D  and  1-E  which 
consist  of  jewelry),  and  the  same  are  as  follows, 
to  wit: 

1.  Indictment,  filed  December  15,  1950. 

2.  Minute  entry  of  January  8,  1951. 
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3.  Minute  entry  of  April  12,  1951. 

4.  jMinute  entry  of  April  13,  1951. 

5.  Verdict,  filed  April  13,  1951. 

6.  Minute  entry  of  April  23,  1951. 

7.  Judgment  and  commitment,  tiled  and  docketed 
April  23,  1951. 

8.  Defendant's  Notice  of  Appeal,  filed  April  27, 
1951. 

9.  Defendant's  Election  not  to  Commence  Sei-v- 
ing  Sentence,  filed  May  15,  1951. 

10.  Minute  entry  of  May  28,  1951. 

11.  Minute  entry  of  May  29,  1951. 

12.  Minute  entry  of  June  1,  1951. 

13.  Order  of  Court  of  Appeals  admitting  de- 
fendant to  bail  pending  appeal,  filed  June  25,  1951. 

14.  Defendant's  Statement  of  Points  on  which 
Appellant  Intends  to  Rely  on  Appeal,  filed  June 
28,  1951. 

15.  Defendant's  Designation  of  Record  on  Ap- 
peal, filed  June  28,  1951. 

16.  Reporter's  Transcript  of  Evidence,  filed  June 
30,  1951. 

I  further  certify  that  the  Clerk's  fee  for  pre- 
paring and  certifying  this  said  record  on  appeal 
amounts  to  the  sum  of  $4.00  and  that  said  sum  has 
been  paid  to  me  by  counsel  for  the  appellant. 

Witness  my  hand  and  the  seal  of  said  Court  this 
3rd  day  of  July,  1951. 

[Seal]  /s/  WM.  H.  LOVELESS, 

Clerk. 
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[Endorsed]:  No.  13004.  United  States  Court  of 
Appeals  for  the  Mntli  Circuit.  Raoul  A.  Cosenza, 
Appellant,  vs.  United  States  of  America,  Appellee. 
Transcript  of  Record,  Appeal  from  the  United 
States  District  Court  for  the  District  of  Arizona. 

Filed  July  5,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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United  States  Court  of  Appeals 
For  the  Ninth  Circuit 

No.  13004 
RAOUL  A.  COSENZA, 


Appellant, 


vs. 

UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  ON  WHICH  AP- 
PELLANT INTENDS  TO  RELY  TO  BE 
PRINTED  ON  APPEAL 

To:  The  Clerk  of  the  Above-Entitled  Court,  the 
United  States  of  America,  and  the  United 
States  Attorney,  Attorney  for  Appellee: 

The  appellant,  Raoul  A.  Cosenza,  hereby  desig- 
nates the  following  Statement  of  Points  on  which 
he  intends  to  rely  to  be  printed  on  appeal,  to  wit: 

1. 

The  Indictment  did  not  charge  an  offense  against 
the  United  States  in  either  count. 

2. 

There  was  no  substantial  evidence  to  support  a 
verdict  of  guilty.  The  Court  erred  in  denying  ap- 
pellant's motion  for  judgment  of  acquittal  on  both 
counts  made  at  the  close  of  the  entire  case. 
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3. 
A  fatal  variance  between  the  Indictment  and  the 
proof  offered. 

4. 
The    Court   erred   in    allowing    Government    ex- 
hibits to  be  introduced  into  evidence  over  timely  ob- 
jection by  the  appellant. 

5. 

The  Court  erred  in  permitting  the  Government 
vidtness  Lona  Lane  to  testify  concerning  zircons  over 
timely  objection  by  the  appellant. 

6. 

The  Court  erred  in  not  setting  a  standard  for 
evaluation  of  the  jewelry. 

7. 
The  Court  erred  when  charging  the  jury  on  Count 
2  of  the  Indictment  wherein  the  Court  voluntarily 
and  extemporaneously  remarked,  ''well,  that  is  a 
fact,  it  was". 

8. 
The  Court  erred  in  not  instructing  the  jury  as  to 
the  evaluation  to  be  given  to  the  testimony  of  a  con- 
victed felon. 

Dated  this  3rd  day  of  July,  1951. 

/s/  IRA  J.  BERGMAN, 

Attorney  for  Appellant. 

Receipt  of  Copy  acknowledged. 
[Endorsed]:     Filed  July  5,  3951. 
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[Title  of  District  Court  and  Cause.] 

DESIGNATION  OF  RECORD  TO  BE 
PRINTED  ON  APPEAL 

To:  The  Clerk  of  the  Above-Entitled  Court,  the 
United  States  of  America,  and  the  United 
States  Attorney,  Attorney  for  Appellee: 

The  appellant,  Raoul  A.  Cosenza,  hereby  desig- 
nates the  following  portions  of  the  records  and  pro- 
ceedings of  e\idence  to  be  printed  on  appeal,  to  wit : 

1.  The  Indictment. 

2.  The  Verdict. 

3.  Judgment. 

4.  Reporter's  Transcript  of  Evidence. 

5.  The  following  Minute  Entries: 

Minute  Entry  of  Monday,  January  8,  1951. 

Minute  Entry  of  Thursday,  April  12,  1951. 

Minute  Entry  of  Friday,  April  13,  1951. 

Minute  Entry  of  Monday,  April  23,  1951. 

Minute  Entry  of  Monday,  May  28,  1951  (that 
portion  pertaining  to  Motion  for  Order  Fixing 
Bail  Pending  Appeal  and  Motion  for  60-Day 
Extension) . 

Minute  Entry  of  Tuesday,  May  29,  1951. 

Minute  Entry  of  Friday,  June  1,  1951  (that 
portion  pertaining  to  Motion  for  Order  Fixing 
Bail  Pending  Appeal). 

6.  Notice  of  Appeal. 

7.  Election  not  to  Commence  Serving  Sentence. 

8.  Order  Granting  Motion  for  Admission  to  Bail 
Pending  Appeal. 
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9.  Statements  of  Points  upon  which  Appellant 
Intends  to  Rely  on  Appeal. 

10.  This  Designation. 

11.  Certificate  of  Clerk. 

Dated  this  3rd  day  of  July,  1951. 

/s/  IRA  J.  BERGMAN, 

Attorney  for  Appellant. 

Receipt  of  Copy  acknowledged. 
^Endorsed]:     Filed  July  5,  1951. 
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In  the  United  States  District  Court 
For  the  District  of  Hawaii 

Cr.  No 

(18  U.S.C.  Sec.  2421) 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 
vs. 

MINER  LII  and  ALICE  LII, 
—  Defendants. 

INDICTMENT 

The  Grand  Jury  Charges : 

That  on  or  about  the  9th  day  of  October,  1950, 
Miner  Lii  and  Alice  Lii  did  knowingly,  wilfully,  un- 
lawfully and  feloniously  procure  and  obtain  a  ticket 
from  the  office  of  Pan  American  World  Airways 
at  222  Stockton  Street,  San  Francisco,  California, 
to  be  used  by  a  woman,  namely,  Sara  Wright,  in 
interstate  commerce  in  going  from  San  Francisco, 
California  to  the  City  and  County  of  Honolulu, 
Territory  of  Hawaii  and  within  the  jurisdiction  of 
this  Court,  for  the  purpose  of  prostitution,  debauch- 
ery and  other  immoral  purposes,  which  said  ticket 
was  used  by  the  said  Sara  Wright  in  interstate  com- 
merce in  going  from  San  Francisco,  California  to 
the  City  and  County  of  Honolulu,  Territory  of 
Hawaii,  and  within  the  jurisdiction  of  this  Court, 
for  the  purpose  of  prostitution,  debauchery  and 
other  immoral  purposes,  which  said  ticket  was  used 
by  the  said  Sara  Wright  in  going  from  San  Fran- 
cisco, California  to  the  City  and  County  of  Hono- 
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lulu,Territory  of  Hawaii,  for  the  purposes  afore- 
said in  violation  of  Section  2421,  Title  18,  United 
States  Code. 

Dated:  Honolulu,  T.  H.,  this  14th  day  of  March, 
1951. 

A  TEUE  BILL, 

/s/  ROBERT  D.  FISCHER, 
Foreman,  Grand  Jury. 

/s/  HOWARD  K.  HODDICK, 

United  States  Attorney. 

Presented  in  open  Court  by  the  Grand  Jury  on 
Mar.  14,  1951. 

ORDER 

I  hereby  order  a  Bench  Warrant  to  issue  forth- 
with on  the  within  indictment  for  the  arrest  of  the 
defendants  named  therein,  bail  hereby  being  fixed 
at  $1,500  each. 

/s/  D.  E.  METZGER, 
Judge,  United  States  District  Court  for  the  District 
of  Hawaii. 

[Endorsed] :     Filed  March  14,  1951. 
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MONDAY,  MAY  21,  1951 

On  this  day  came  Mr.  Nat  Richardson,  Assistant 
United  States  District  Attorne}^,  and  also  came  the 
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defendants  herein  with  Mr.  O.  P.  Scares,  their 
counsel.   This  case  was  called  for  trial. 

At  11 :30  a.m.,  the  following  jurors  were  duly  em- 
paneled and  sworn  to  try  the  issues  herein:  Vincent 
T.  AVong,  Wilbert  Y.  Yagi,  Alexander  Smith,  Abel 
D.  F.  Spinola,  Tomoyuki  Masada,  Earl  J.  Ford, 
Lawrence  M.  Shigeura,  Frederick  A.  Smith,  Harry 
H.  S.  Young,  William  C.  Kea,  Severino  G.  Alipio, 
and  Frank  S.  Kruger. 

The  Court  then  ordered  this  case  continued  to 
TrBO  p.m.  this  day  for  further  trial. 

At  1 :30  p.m.,  opening  statement  was  made  by  Mr. 
Richardson. 

All  witnesses  were  placed  under  Rule  of  Court 
and  excluded  from  the  courtroom. 

At  1 :35  p.m.,  opening  statement  was  made  by  Mr. 
Soares. 

At  1:40  p.m.,  Miss  Sarah  Lee  Wright  was  called 
and  sworn  and  testified  on  behalf  of  the  United 
States. 

At  3:27  p.m.,  Mr.  Edward  G.  Velazquez,  Senior 
Cashier,  Pan-American  Airways,  San  Francisco, 
California,  was  called  and  sworn  and  testified  on 
behalf  of  the  United  States. 

Agent's  coupon,  Pan-American  World  Airways 
System,  No.  463792,  was  admitted  in  evidence  as 
Plaintiff's  Exhibit  "A-1,"  marked  and  ordered 
filed. 

Agent's  coupon,  Pan-American  World  Airways 
System,  No.  463793,  was  admitted  in  evidence  as 
Plaintiff's  Exhibit  ''A-2,"  marked  and  ordered  filed. 

Cashier's  Receipt  for  Fare  on  Tickets  Nos.  463792 
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and  463793  was  admitted  in  evidence  as  Plaintiff's 
Exhibit  "B,"  marked  and  ordered  filed. 

At  3 :40  p.m.,  Mr.  Frank  Sampson,  Merchant  Sea- 
man, was  called  and  sworn  and  testified  on  behalf 
of  the  plaintiff. 

At  4:15  p.m.,  the  Court  ordered  this  case  con- 
tinued to  May  22,  1951,  at  9 :30  a.m.  for  further  trial. 


From  the  Minutes  of  the  United  States  District 
Court  for  the  District  of  Hawaii 

[Title  of  Cause.] 

TUESDAY,  MAY  22,  1951 

On  this  day  came  Mr.  Nat  Richardson,  Jr.,  As- 
sistant United  States  District  Attorney,  and  also 
came  the  defendants  herein  with  Mr.  O.  P.  Soares, 
their  counsel.   This  case  was  called  for  further  trial. 

It  was  stipulated  by  respective  counsel  that  the 
jury  heretofore  empaneled  and  sworn  to  try  the 
issues  herein  was  present. 

At  9 :32  a.m.,  the  government  rested. 

Oral  motion  for  acquittal  as  to  the  defendant 
Miner  Lii  was  made  by  Mr.  Soares  and  was  over- 
ruled by  the  Court. 

At  9 :43  a.m.,  Mr.  Harold  John  Lewis,  a  pilot,  was 
called  and  sworn  and  testified  on  behalf  of  the  de- 
fendants. 

At  10 :04  a.m.,  Mrs.  Alice  Lii  was  called  and  sworn 
and  testified  on  her  own  behalf. 

At  12:02  p.m.,  the  Court  ordered  this  case  con- 
tinued to  May  23, 1951,  at  9  a.m.  for  further  trial. 
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From  the  Minutes  of  the  United  States  District 
Court  for  the  District  of  Hawaii 

[Title  of  Cause.] 

WEDNESDAY,  MAY  23,  1951 

On  this  day  came  Mr.  Nat  Richardson,  Jr.,  As- 
sistant United  States  District  Attorney,  and  also 
came  the  defendants  herein  with  Mr.  O.  P.  Soares, 
their  counsel.  This  case  was  called  for  further  trial. 

It  was  stipulated  by  respective  counsel  that  the 
jury  heretofore  empaneled  and  sworn  to  try  the 
issues  herein  was  present. 

At  9:10  a.m.,  the  defendants  rested. 

Miss  Sarah  Lee  Wright  was  recalled  and  testified 
further. 

At  9:45  a.m.,  Mr.  John  B.  Kramer,  Deputy  Col- 
lector, Internal  Revenue,  was  called  and  sworn  and 
testified  on  behalf  of  the  plaintiff. 

At  9:50  a.m.,  Mr.  William  Samuel  Holloway,  Jr., 
Safety  Engineer,  Hawaii  Aeronautics  Commission, 
was  called  and  sworn  and  testified  on  behalf  of  the 
plaintiff. 

I  At  10 :13  a.m.,  request  was  made  by  Mr.  Soares  for 
a  continuance  of  one  week  to  enable  a  material  wit- 
ness on  behalf  of  the  defendants  to  be  present. 
Ruling  on  request  was  deferred  to  1 :30  p.m. 

At  10:20  a.m.,  the  Court  ordered  this  case  con- 
tinued to  1 :30  p.m.  this  day  for  further  trial. 

At  1:32  p.m.,  request  of  Mr.  Soares  for  a  con- 
tinuance was  denied  by  the  Court. 

Mr.  Antone  Tony  Rapoza,  Sales  Representative, 
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Schuman  Carriage  Co.,  Ltd.,  was  called  and  sworn 
and  testified  on  behalf  of  the  plaintiff. 

Sales  Memo.,  Schuman  Carriage  Co.,  Ltd.,  was 
admitted  in  evidence  as  Plaintiff's  Exhibit  ''C," 
marked  and  ordered  filed. 

At  1:45  p.m.,  Mr.  Harlow  T.  Ogata,  Salesman, 
Universal  Motor  Co.,  Ltd.,  was  called  and  sworn  and 
testified  on  behalf  of  the  plaintiff. 

Car  Invoice,  Universal  Motor  Co.,  Ltd.,  was 
marked  for  identification  as  Defendants'  "A-1." 

Statement,  Universal  Motor  Co.,  Ltd.,  was  marked 
for  identification  as  Defendants'  "A-2." 

At  2  p.m..  Miss  Lorraine  Marjorie  Staunton  was 
called  and  sworn  and  testified  on  behalf  of  the  plain- 
tiff*. 

At  2 :25  p.m.,  the  plaintiff  rested. 

Mrs.  Alice  Lii  was  recalled  and  testified  further. 

At  2:30  p.m.,  request  for  a  continuance  to  May 
28,  1951,  was  renewed  by  Mr.  Soares  and  was  again 
denied  by  the  Court. 

Thereafter,  both  sides  rested. 

At  2 :51  p.m.,  argument  was  had  by  Mr.  Richard- 
son. 

At  3  p.m.,  argimient  was  had  by  Mr.  Soares,  fol- 
lowed by  Mr.  Richardson  at  3 :40  p.m.,  in  his  closing 
argument. 

At  3 :42  p.m.,  the  Court  instructed  the  jury. 

At  4:02  p.m.,  Mr.  Otto  F.  Heine,  United  States 
Marshal,  Mr.  E.  U.  Moses  and  Mr.  George  E.  Bruns, 
Deputy  United  States  Marshals,  Avere  sworn  as  bail- 
iffs to  take  charge  of  the  jury  during  its  deliber- 
ations. 
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At  4:55  p.m.,  the  jury  appeared  and  in  the  pres- 
ence of  respective  counsel  and  the  defendants  and 
through  their  foreman  returned  the  following  ver- 
dicts of  guilty  which  were  ordered  to  be  placed  on 

file: 

*     *     * 

[To  avoid  duplication,  copies  of  the  verdicts  which 
are  recorded  on  the  original  minutes  are  not  set 
forth  here,  the  same  being  exact  copies  of  the  signed 
originals  thereof  which  follow.] 


[Title  of  District  Court  and  Cause.] 

VERDICT  AS  TO  MINER  LII 

We,  the  Jury,  duly  empaneled  and  sworn  in  the 
above-entitled  cause,  do  hereby  find  the  Defendant, 
Miner  Lii,  Guilty  as  charged  in  the  indictment 
herein. 

Dated:  Honolulu,  T.  H.,  this  23rd  day  of  May, 
1951. 

/s/  EARL  J.  FORD, 
Foreman. 

[Endorsed] :    Filed  May  23,  1951. 
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[Title  of  District  Court  and  Cause.] 

VERDICT  AS  TO  ALICE  LII 

We,  the  Jury,  duly  empaneled  and  sworn  in  the 
above-entitled  cause,  do  hereby  find  the  Defendant, 
Alice  Lii,  Guilty  as  charged  in  the  indictment  herein. 

Dated:  Honolulu,  T.  H.,  this  23rd  day  of  May, 
1951. 

/s/  EARL  J.  FORD, 
Foreman. 

[Endorsed] :     Filed  May  23,  1951. 


From  the  Minutes  of  the  United  States  District 
Court  for  the  District  of  Hawaii 

[Title  of  Cause.] 

THURSDAY,  MAY  31,  1951 

On  this  day  came  Mr.  Nat  Richardson,  Jr.,  As- 
sistant United  States  District  Attorney,  and  also 
came  the  defendants  herein  with  Mr.  O.  P.  Soares, 
their  counsel.   This  case  was  called  for  sentence. 

The  Court  ordered  each  defendant  committed  to 
prison  for  a  period  of  Four  Years  and  each  defend- 
ant was  ordered  to  pay  a  tine  in  the  sum  of  $1,000.00. 

Notice  of  appeal  was  given  and  bond  on  appeal 
was  set  in  the  sum  of  $3,000.00  each. 

The  Judgment  and  Commitment  as  to  each  de- 
fendant reads  as  follows: 
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[To  avoid  duplication,  copies  of  the  judgments 
and  commitments  which  are  recorded  on  the  origi- 
nal minutes  are  not  set  forth  here,  the  same  being 
exact  copies  of  the  signed  originals  thereof  which 
follow.] 


District  Court  of  the  United  States  for  the 
District  of  Hawaii 

Cr.  No.  10,419 
—  (18  U.S.C.,  Sec.  2421) 

UNITED  STATES  OF  AMERICA, 

vs. 
MINER  LII  and  ALICE  LII. 

JUDGMENT  AND  COMMITMENT  AS  TO 
MINER  LII 

On  this  31st  day  of  May,  1951,  came  the  attorney 
for  the  government  and  the  defendant  appeared  in 
person  and  by  counsel ;  O.  P.  Soares,  Esquire. 

It  is  Adjudged  that  the  defendant  has  been  con- 
victed upon  his  plea  of  not  guilty  and  a  verdict  of 
guilty  of  the  offense  of  knowingly,  wilfully,  unlaw- 
fully and  feloniously  procuring  and  obtaining  an 
airline  ticket  to  be  used  by  a  woman,  in  interstate 
commerce  in  going  from  San  Francisco,  California 
to  Honolulu,  T.  H.  for  the  purpose  of  prostitution, 
debauchery  and  other  immoral  purposes,  in  violation 
of  Section  2421,  Title  18,  United  States  Code,  as 
charged  and  the  court  having  asked  the  defendant 
whether  he  has  anything  to  say  why  judgment  should 
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not  be  pronounced,  and  no  sufficient  cause  to  the 
contrary  being  shown  or  appearing  to  the   Court, 

It  Is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or  his 
authorized  representative  for  imprisonment  for  a 
period  of  four  (4)  years  and  fined  the  sum  of 
one-thousand  dollars  ($1,000.00). 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

/s/  D.  E.  METZGER, 

United  States  District  Judge. 

/s/  WM.  F.  THOMPSON,  JR., 

Clerk. 

[Endorsed] :     Filed  May  31,  1951. 
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District  Court  of  the  United  States  for  the 
District  of  Hawaii 

Cr.  No.  10,419 

(18  U.S.C,  Sec.  2421) 

UNITED  STATES  OF  AMERICA, 

vs. 
MINER  LII  and  ALICE  LII. 

JUDGMENT  AND  COMMITMENT  AS  TO 
ALICE  LII 

On  this  31st  day  of  May,  1951,  came  the  attorney 
for  the  government  and  the  defendant  aj)peared  in 
person  and  by  counsel ;  O.  P.  Soares,  Esquire. 

It  Is  Adjudged  that  the  defendant  has  been  con- 
victed upon  her  plea  of  not  guilty  and  a  verdict  of 
guilty  of  the  offense  of  knowingly,  wilfully,  unlaw- 
fully and  feloniously  procuring  and  obtaining  an 
airline  ticket  to  be  used  by  a  woman,  in  interstate 
commerce  in  going  from  San  Francisco,  California 
to  Honolulu,  T.  H.  for  the  purpose  of  prostitution, 
debauchery  and  other  immoral  purposes,  in  violation 
of  Section  2421,  Title  18,  United  States  Code,  as 
charged  and  the  court  having  asked  the  defendant 
whether  she  has  anything  to  say  why  judment  should 
not  be  pronounced,  and  no  sufficient  cause  to  the 
contrary  being  shown  or  appearing  to  the   Court, 

It  is  Adjudged  that  the  defendant  is  guilty  as 
charged  and  convicted. 

It  Is  Adjudged  that  the  defendant  is  hereby  com- 
mitted to  the  custody  of  the  Attorney  General  or  his 
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authorized  representative  for  imprisonment  for  a 
period  of  four  (4)  years  and  fined  the  sum  of 
one-thousand  ($1,000.00). 

It  Is  Ordered  that  the  Clerk  deliver  a  certified 
copy  of  this  judgment  and  commitment  to  the 
United  States  Marshal  or  other  qualified  officer  and 
that  the  copy  serve  as  the  commitment  of  the  de- 
fendant. 

/s/  D.  E.  METZGER, 

United  States  District  Judge. 

/s/  WM.  F.  THOMPSON,  JR., 
Clerk. 

[Endorsed] :     Filed  May  31,  1951. 


[Title  of  District  Court  and  Cause.] 

NOTICE  OF  APPEAL 

Name  and  address  of  appellants:  Miner  Lii  and 
Alice  Lii,  1639-F  Liliha  Street,  Honolulu, 
Hawaii. 

Name  and  address  of  appellants'  attorney:  O.  P. 
Soares,  P.  O.  Box  2702,  Honolulu  3,  Hawaii. 

Offense:  18  U.S.C.  Sec.  2421. 

Concise  statement  of  judgment  or  order,  giving 
date,  and  sentence:  Upon  verdict  of  guilty  re- 
turned by  the  jury  on  the  23rd  day  of  May,  1951, 
each  of  the  defendants  were  adjudged  guilty  by 
the  judge  of  the  above-entitled  court  presiding 
at  the  trial,  who  on  the  31st  day  of  May,  1951, 
pronounced  sentence  as  to  defendant  Miner  Lii 
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4  years  imprisonment  and  $1,000.00  fine  and  as 
to  defendant  Alice  Lii  4  years  imprisonment 
and  $1,000.00  fine. 

We,  the  above  named  appellants  hereby  appeal 
to  the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit  from  the  above  stated  judgment  and  sen- 
tence, and  we  give  notice  that  we  elect  not  to  enter 
upon  the  service  of  our  respective  sentence  pend- 
ing appeal. 

Dated  at  Honolulu,  Hawaii,  this  31st  day  of  May, 
1951. 

/s/  MINER  A.  LII, 

/s/  ALICE  LII. 
[Endorsed] :     Filed  May  31,  1951. 


[Title  of  District  Court  and  Cause.] 

ORDER  ADMITTING  TO  BAIL  PENDING 
APPEAL  TO  THE  NINTH  CIRCUIT 
COURT  OF  APPEALS 

Miner  Lii  and  Alice  Lii,  having  duly  filed  and 
served  a  notice  of  appeal  and  a  notice  electing  not 
to  enter  upon  the  service  of  their  sentence  pending 
appeal  from  the  judgment  of  conviction  rendered 
herein  and  from  the  sentence  herein  imposed  on  the 
31st  day  of  May,  1951,  which  said  appeal  involves  a 
substantial  question,  it  is 

Ordered  that  the  defendants  Miner  Lii  and  Alice 
Lii  be  set  at  liberty  upon  furnishing  a  bond  in  the 
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sum  of  $3,000.00  each,  during  the  dependence  of  said 
appeal  in  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit,  and  until  the  mandate  of  said 
Court  of  Appeals  shall  be  issued  and  filed  in  said 
appeal  and  order  entered  thereon. 

Dated  at  Honolulu,  Hawaii,  this  31st  day  of  May, 
1951. 

/s/  D.  E.  METZGER, 

United  States  District  Judge. 

[Endorsed]  :     Filed  May  31,  1951. 


[Title  of  District  Court  and  Cause.] 

BOND 

(Miner  Lii) 

Know  All  Men  by  These  Presents: 

That  we,  Miner  Lii,  as  principal,  and  Fong  Hing 
and  Leonard  K.  M.  Fong,  as  sureties,  are  held  and 
firmly  bound  unto  the  United  States  of  America  in 
the  full  sum  of  $3,000.00  for  the  payment  of  which 
well  and  truly  to  be  made  we  do  bind  ourselves,  our 
executors  and  administrators,  jointly  and  severally 
by  these  presents. 

Whereas,  lately  in  the  United  States  District 
Court  in  and  for  the  District  and  Territory  of 
Hawaii  judgment  and  sentence  were  made  and  en- 
tered against  Miner  Lii,  defendant  above  named,  and 

Whereas,  notice  has  been  given  of  appeal  to  the 
United  States   Circuit   Court   of  Appeals   for   the 
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Nintli  Judicial  Circuit  to  secure  a  reversal  of  said 
judgment  and  sentence,  and 

AVhereas,  the  Honorable  Delbert  E.  Metzger, 
Judge  of  said  District  Court,  did  reg"ularly  order 
that  a  supersedeas  bail  bond  be  given  in  the  sum  of 
$3,000.00  pending  said  appeal. 

Now,  Therefore,  the  condition  of  the  above  obli- 
gation is  such  that  if  the  said  Miner  Lii  shall 
appear  here  in  person  or  by  attorney  in  the  United 
States  Circuit  Court  of  Appeals  for  the  Ninth 
Judicial  Circuit  on  such  day  or  days  as  may  be 
appointed  for  the  hearing  of  said  cause  in  said 
Circuit  Court  and  prosecute  his  appeal  and  shall 
abide  by  and  obey  all  orders  made  by  said  Circuit 
Court  in  said  cause,  and  shall  pay  any  fine,  damages 
and  all  costs  imposed  by  the  judgment  of  said  Dis- 
trict Court  against  him,  and  shall  surrender  himself 
in  execution  of  the  judgment  and  sentence  appealed 
from  as  said  Circuit  Court  may  direct,  if  the  judg- 
ment and  sentence  against  him  shall  be  affirmed 
or  the  appeal  dismissed;  and  if  he  shall  appear  for 
trial  in  said  District  Court  on  such  day  or  days 
as  may  be  appointed  for  a  retrial  of  said  cause  and 
abide  by  and  obey  all  the  orders  made  by  said 
District  Court,  provided  the  judgment  and  sentence 
made  against  him  shall  be  reversed  by  said  Circuit 
Court,  and  if  he  shall  not  leave  the  territorial  jur- 
isdiction of  the  City  and  County  of  Honolulu, 
Territory  of  Hawaii,  without  first  obtaining  the 
permission  of  Court,  then  the  above  obligation  shall 
be  void,  otherwise  to  remain  in  full  force,  effect  and 
virtue. 
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In  Witness  Whereof,  the  above  boiinden  principal 
and  sureties  have  hereunto  affixed  their  hands  this 
31st  day  of  May,  1951. 

/s/  MINER  A.  LII, 
Principal. 

/s/  FONG  HING, 

Surety. 

/s/  LEONAED  L.  M.  FONG, 

Surety. 

Taken  and  acknowledged  before  me  this  31st  day 
of  May,  1951. 

[Seal]        /s/  WM.  F.  THOMPSON,  JR., 

Clerk,  United  States  District 
Court. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Fong  Hing,  being  first  duly  sworn,  on  oath  de- 
poses and  says  that  he  is  the  Fong  Hing  named  as 
a  surety  and  who  filed  the  foregoing  Bond  and 
that  he  is  worth  the  sum  of  $6000.00  over  and  above 
all  just  debts  and  liabilities  in  property  situate  in 
the  Territory  of  Hawaii  and  subject  to  execution. 

/s/  FONG  HING. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  May,  1951. 

[Seal]        /s/  WM.  F.  THOMPSON,  JR., 

Clerk,  United  States  District 
Court. 
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Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Leonard  K.  M.  Fong,  being  first  duly  sworn,  on 
oath  deposes  and  says  that  he  is  the  Leonard  K. 
M.  Fong  named  as  a  surety  and  who  filed  the  fore- 
going Bond  and  that  he  is  worth  the  sum  of  $6000.00 
over  and  above  all  just  debts  and  liabilities  in  prop- 
erty situate  in  the  Territory  of  Hawaii  and  subject 
to  execution. 

/s/  LEONARD  K.  M.  FONG. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  May,  1951. 
[Seal]        /s/  WM.  F.  THOMPSON,  JR., 

Clerk,  United  States  District 
Court. 

Approved  as  to  form: 

/s/  NAT  RICHARDSON,  JR., 
United  States  Attorney. 

Approved  as  to  the  amount  and  sufficiency  of 
surety : 

/s/  D.  E.  METZGER, 

Judge,  United  States  District 
Court. 

[Endorsed] :     Filed  May  31,  1951.  [20] 
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[Title  of  District  Court  and  Cause.] 

BOND 
(Alice  Lii) 

Know  All  Men  by  These  Presents: 

That  we  Alice  Lii,  as  principal,  and  Fong  Hing 
and  Leonard  K.  M.  Fong,  as  sureties,  are  held  and 
firmly  bound  unto  the  United  States  of  America 
in  the  full  sum  of  $3,000.00  for  the  payment  of 
which  well  and  truly  to  be  made  we  do  bind  our- 
selves, our  executors  and  administrators,  jointly 
and  severally  by  these  presents, 

Whereas,  Lately  in  the  United  States  District 
Court  in  and  for  the  District  and  Territory  of 
Hawaii  judgment  and  sentence  were  made  and  en- 
tered against  Alice  Lii,  defendant  above  named,  and 

Whereas,  notice  has  been  given  of  appeal  to  the 
United  States  Circuit  Court  of  Appeals  for  the 
Ninth  Judicial  Circuit  to  secure  a  reversal  of  said 
judgment  and  sentence,  and 

Whereas,  the  Honorable  Delbert  E.  Metzger, 
Judge  of  said  District  Court,  did  regularly  order 
that  a  supersedeas  bail  bond  be  given  in  the  sum  of 
$3,000.00  pending  said  appeal. 

Now,  Therefore,  the  condition  of  the  above  obli- 
gation is  such  that  if  the  said  Alice  Lii  shall  appear 
here  in  person  or  by  attorney  in  the  United  States 
Circuit  Court  of  Appeals  for  the  Ninth  Judi- 
cial Circuit  on  such  day  or  days  as  may  be  ap- 
pointed for  the  hearing  of  said  cause  in  said  Circuit 
Court  and  prosecute  her  appeal  and  shall  abide  by 
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and  obey  all  orders  made  by  said  Circuit  Court 
in  said  cause,  and  shall  pay  any  fine,  damages  and 
all  costs  imposed  by  the  judgment  of  said  District 
Court  against  her,  and  shall  surrender  herself  in 
execution  of  the  judgment  and  sentence  appealed 
from  as  said  Circuit  Court  may  direct,  if  the  judg- 
ment and  sentence  against  her  shall  be  affirmed  or 
the  appeal  dismissed;  and  if  she  shall  appear  for 
trial  in  said  District  Court  on  such  day  or  days  as 
may  be  appointed  for  a  retrial  of  said  cause  and 
abide  by  and  obey  all  the  orders  made  by  said 
District  Court,  provided  the  judgment  and  sentence 
made  against  her  shall  be  reversed  by  said  Circuit 
Court,  and  if  she  shall  not  leave  the  territorial 
jurisdiction  of  the  City  and  County  of  Honolulu, 
Territory  of  Hawaii,  without  first  obtaining  the 
permission  of  Court,  then  the  above  obligation  shall 
be  void,  otherwise  to  remain  in  full  force,  effect 
and  virtue. 

In  Witness  Whereof,  the  above  bounden  princi- 
pal and  sureties  have  hereunto  affixed  their  hands 
this  31st  day  of  May  1951. 

/s/  ALICE  LII, 
Principal. 

/s/  FONG  HING, 
Surety. 

/s/  LEONARD  K.  M.  FONG, 
Surety. 
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Taken  and  acknowledged  before  me  this  31st  day 
of  May,  1951. 

[Seal]        /s/  WM.  F.  THOMPSON,  JR., 

Clerk,  United  States  District 
Court. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Fong  Hing,  being  first  duly  sworn,  on  oath  de- 
poses and  says  that  he  is  the  Fong  Hing  named  as 
a  surety  and  who  filed  the  foregoing  Bond  and  he 
is  worth  the  sum  of  $6000.00  over  and  above  all 
just  debts  and  liabilities  in  property  situate  in  the 
Territory  of  Hawaii  and  subject  to  execution. 

/s/  FONG  HING. 

Subscribed  and  sworn  to  before  me,  this  31st  day 
of  May,  1951. 
[Seal]        /s/  WM.  F.  THOMPSON,  JR., 

Clerk,  United  States  District 
Court. 

Territory  of  Hawaii, 

City  and  County  of  Honolulu — ss. 

Leonard  K.  M.  Fong,  being  first  duly  sworn,  on 
oath  deposes  and  says  that  he  is  the  Leonard  K. 
M.  Fong  named  as  a  surety  and  who  filed  the  fore- 
going Bond  and  that  he  is  worth  the  sum  of  $6,000.00 
over  and  above  all  just  debts  and  liabilities  in  prop- 
erty situate  in  the  Territory  of  Hawaii  and  subject 
to  execution. 

/s/  LEONARD  K.  M.  FONG. 


\ 
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Subscribed  and  sworn  to  before  me  this  31st  day 
of  May,  1951. 
[Seal]        /s/  WM.  F.  THOMPSON,  JR., 

Clerk,  United  States  District 
Court. 

Approved  as  to  form: 

/s/  NAT  RICHARDSON,  JR., 
United  States  Attorney. 

Approved  as  to  the  amount  and  sufficiency  of 
surety : 

/s/  D.  E.  METZGER, 

Judge,  United  States  District 
Court. 

[Endorsed]  :     Filed  May  31,  1951. 


[Title  of  District  Court  and  Cause.] 

STIPULATION 

It  Is  Hereby  Stipulated  and  Agreed  by  and  be- 
tween the  parties  to  the  above  entitled  action, 
through  their  respective  counsel,  that  at  a  hearing 
in  the  chambers  of  the  Honorable  Delbert  E.  Metz- 
ger,  judge  of  the  above  entitled  Court,  presiding 
at  the  trial  of  the  above  entitled  action,  which  said 
hearing  was  at  the  request  of  said  judge,  for  the 
purpose  of  settling  the  instructions  requested  by 
the  respective  parties  to  the  above  entitled  cause  and 
which  said  hearing  was  held  before  the  jury  retired 
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and  out  of  the  presence  of  the  jury,  defendants  re- 
quested the  following  instructions,  namely: 

DEFENDANT'S  INSTRUCTION  No.  1 

"I  instruct  you,  gentlemen  of  the  jury,  to  find 
the  defendants  not  guilty." 

which  request  was  refused  by  said  .judge,  to  which 
said  refusal,  defendants,  through  their  counsel,  ob- 
jected on  the  ground  that  the  evidence  was  insuffi- 
cient to  sustain  the  allegations  of  the  indictment  as 
to  each  of  the  defendants. 

Dated  at  Honolulu,  Hawaii,  this  6th  day  of  July, 
1951. 

MINER  LII,  and 
ALICE  LII, 

Defendants. 

By  /s/  O.  P.  SCARES, 

Their  Attorney. 

UNITED  STATES  OF 
AMERICA, 
Plaintiff. 

By  /s/  HOWARD  K.  HODDICK, 

Acting  United  States 
Attorney,  District  of 
Hawaii. 

[Endorsed] :     Filed  July  6,  1951. 
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In  the  United  States  District  Court  for  the 
District  of  Hawaii 

Criminal  No.  10,419 

UNITED  STATES  OF  AMERICA, 

Plaintiff, 

vs. 

MINER  LII  and  ALICE  LII, 

Defendants. 

TRANSCRIPT  OP  PROCEEDINGS 

In  the  above-entitled  matter,  held  in  the  U.  S. 
District  Court,  Honolulu,  T.  H.,  commencing  on  May 
21,  1951,  and  ending  on  May  23,  1951, 
Before:  Hon.  Delbert  E.  Metzger, 
Judge,  and  a  Jury. 

Appearances : 

NAT  RICHARDSON,  JR., 

Assistant  U.   S.   Attorney,   appearing   for 
Plaintiff; 

O.  P.  SCARES,  ESQ., 

Appearing  for  the  Defendants. 

(9:30  a.m.) 

The  Clerk:  Criminal  No.  10,419,  United  States 
of  America,  Plaintiff,  versus  Miner  Lii  and  Alice 
Lii,  Defendants;  case  called  for  trial. 

Mr.  Soares:  If  the  Court  please,  unfortunately 
I  will  have  to  ask  the  Court  to  take  a  10-minute 
recess  to  see  if  I  can  get  a  line  on  my  clients.  There 
seems  to  be  some  confusion.  They  are  not  here.  I 
last  talked  to  my  clients  on  Thursday.  I  know  that 
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there  was  a  case  in  which  they  were  witnesses  in 
the  District  Court  today,  and  it  is  possible  that 
they  may  have  confused  that  court  with  this  one. 
And  I  should  like  an  opportunity  to  do  some  tele- 
phoning to  see  if  I  can  straighten  the  thing  out. 
The  Court:     All  right. 

(A  recess  was  taken.) 

The  Court:  Miner  Lii  and  Alice  Lii,  why  were 
you  not  present  this  morning  when  your  case  was 
called  at  half  past  nine? 

Miner  Lii:  I  was  finding  for  that  letter.  I 
thought  it  was  Wednesday. 

The  Court:     You  thought  is  was  Wednesday? 

Miner  Lii:     That's  right,  your  Honor. 

The  Court:     And  why  were  you  not  present? 

Alice  Lii :  Well,  I  understood  it  was  Wednesday, 
so  I  [2*]  was  home. 

The  Court:  Well,  your  lawyer  knew  it  was  on 
Monday  and  he  tells  me  that  he  told  you  it  was  on 
Monday.  You  kept  28  jurors  waiting  here  now  for 
practically  an  hour.  The  Court  finds  you  in  con- 
tempt, each  of  you,  for  not  being  here  when  your 
case  was  called.  And  I  fine  you  each  $50  a  piece, 
and  you  will  be  in  the  custody  of  the  Marshal  until 
that  fine  is  paid. 

Call  the  jurors. 

The  Clerk:  Criminal  No.  10,419,  United  States 
of  America,  Plaintiff,  versus  Miner  Lii  and  Alice 
Lii,  Defendants;  case  called  for  trial. 

Mr.  Soares:     If  the  Court  please,  we  would  be 


"^  Page    numbering     appearing    at    top    of    page    of    original 
Reporter's  Transcript. 
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ready  for  trial  except  for  this  incident  now,  in  the 
presence  of  the  jury,  which  we  submit  Avas  prejudi- 
cial to  the  defendant's  rights  to  a  fair  and  impar- 
tial trial,  the  Court  having  found  in  the  presence  of 
the  jury  the  defendants  guilty  in  contempt  and  as- 
sessing a  fine  and  ordering  them  into  the  custody 
of  the  Marshal.  I  submit  that  it  interferes  with 
their  obtaining  a  fair  and  impartial  trial. 

The   Court:     I   see  no   point   whatever   in   your 
objection. 
-    Mr.  Soares :     I  take  an  exception. 

The  Court:     Call  the  jury. 

(A  jury  was  duly  impaneled  and  sworn.)  [3] 

Mr.  Soares:  If  the  Court  please,  I  will  ask  that 
all  witnesses  be  placed  under  the  rule. 

The  Court:  Well,  we  won't  proceed  into  the 
trial  just  now.  How  many  of  you  jurors  have  never 
sat  before '?  How  many  have  never  sat  in  a  criminal 
trial  as  jurors?  How  many  have  never  sat  in  a 
criminal  trial  in  any  court?  (Several  hands.)  Well, 
now,  I  instruct  you  in  advance  that  a  person  charged 
or  indicted  with  having  committed  a  crime,  that 
the  indictment,  the  accusation,  is  nothing  more 
than  an  accusation.  It  just  simply  brings  them  to 
face  the  trial.  Every  person  who  may  be  charged 
with  a  crime  is  supposed  to  be,  presumed  to  be  in- 
nocent of  that  charge  until  they  are  proven  guilty, 
and  they  must  be  proven  guilty  in  the  eyes  of  the 
jury  and  the  Court  beyond  all  reasonable  doubt. 
Now,  reasonable  doubt — many  definitions  have  been 
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given  to  describe  what  a  reasonable  doubt  is,  and 
in  the  final  analysis  it  comes  dov^ai  to  about  this: 
that  if  a  doubt  persistently  is  well  enough  estab- 
lished in  the  mind  of  a  person  to  guide  his  conduct 
in  the  serious  affairs  of  life,  if  it  is  a  well-estab- 
lished doubt  based  upon  sound  reasoning  arising 
from  the  facts,  that,  then,  is  a  reasonable  doubt. 
The  Court  will,  when  the  general  and  complete  in- 
structions are  given,  give  you  a  definition  as  to 
reasonable  doubt. 

Now,  you  are  trying  these  defendants  for  just 
what  they  are  indicted  for  in  this  case,  and  nothing 
else.  What  their  [4]  conduct  may  have  been  in 
other  affairs  is  of  no  concern  to  you  in  trying  this 
case.  You  were  present  when  the  Court  had  been 
aggrieved  by  their  failure  to  be  here  at  the  time 
set  for  trial  and  the  Court  found  them  in  contempt, 
guilty  of  contempt,  and  punished  them.  That  is  of 
no  consideration  to  you  gentlemen  at  all.  It  doesn't 
enter  into  this  trial  of  this  case  in  any  respect 
whatsoever.  In  your  minds  it  should  not. 

You  will  be  excused  now  until  1 :30  this  afternoon, 
and  then  you  will  come  in  to  hear  the  evidence  in 
the  case.  The  remaining  jurors  who  haven't  been 
called  to  try  this  case  are  excused  until  Thursday 
morning  of  this  week.  That  is  May  24th,  at  9:30 
o'clock  in  the  morning;  Thursday  morning  at  9:30. 
We  wdll  now  adjourn,  recess,  until  1 :30. 

(The  Court  recessed  at  11:30  a.m.)  [5] 
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Afternoon  Session 

The  Court :  The  jurymen  are  all  in  the  box.  You 
may  proceed. 

Mr.  Richardson:  If  youv  Honor  please,  I'd  like 
to  make  a  short  opening  statement. 

The  Court:  Yes,  I'd  like  to  have  it,  to  have  you 
inform  the  jury. 

Mr.  Richardson:  If  your  Honor  please,  gentle- 
men of  the  jury,  the  Government  will  undertake 
to  show  in  this  case  that  last  October,  1950,  the 
defendants,  Miner  Lii  and  Alice  Lii  were  in  San 
Francisco,  California.  While  they  were  there  they 
met  a  girl  named  Sarah  Lee  Wright  and  they  made 
a  proposition  to  this  girl  to  come  to  Honolulu  and 
work  as  a  prostitute  in  the  residence  which  the 
Liis  occupied;  that  they  had  several  conferences 
about  coming  over,  about  Sarah  Lee  Wright  com- 
ing with  them;  and  that  they  bought  a  ticket  to 
pay  for  her  passage  from  San  Francisco  to  Hono- 
lulu. They  did  come  over,  she  came  over  with  them, 
and  they  worked  her  as  a  prostitute  in  the  premises 
occupied  by  Mr.  and  Mrs.  Lii,  and  she  turned  over 
half  of  her  earnings  to  the  defendants. 

The  specific  offense  which  is  charged  in  the  in- 
dictment is  the  procuring  of  the  ticket  to  pay  for 
the  transportation  for  this  Sarah  Lee  Wright  from 
San  Francisco  to  Honolulu. 

We  further  intend  to  prove  all  the  material  al- 
legations [6]  in  the  indictment. 

The  Court:  Are  there  any  persons  in  the  court- 
room who  have  been  subpoenaed  as  witnesses  or 
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have  reason  to  believe  that  they  will  be  called  as 
witnesses'?  If  there  are,  they  wall  retire  out  of  the 
courtroom. 

Mr.  Soares:  Well,  has  your  Honor  limited  that 
only  to  those  who  were  subpoenaed  f 

The  Court:  Those  who  have  reason  to  believe 
that  they  will  be  called. 

Mr.  Soares:  Well,  I  will  invoke  the  rule  which, 
as  I  understand  it,  is  that  any  witnesses  are  not 
to  be  in  the  courtroom  while  the  trial  is  on. 

The  Court :     Well,  that  is  what  I  intended  to  say. 

Mr.  Soares:     Yes.  I'd  like  to  make  a  statement. 

The  Court :  I  have  frequently  made  an  exception 
in  behalf  of  the  F.  B.  I.  agents  or  others  w^ho  are 
able  to  guide  the  prosecution  in  their  work. 

Mr.  Richardson:  If  your  Honor  please,  Mr. 
Limprecht  is  with  the  P.  B.  I.  and  I'd  like  to  have 
him  remain  as  my  witness.  It  might  be  that  we 
won't  put  him  on. 

Mr.  Soares:  A¥ell,  we  make  an  objection  to  it 
and  submit  to  the  Court's  ruling. 

Mr.  Richardson :  If  your  Honor  please,  I  under- 
stand that  I  am  entitled  to  have  one  witness  remain 
in  the  courtroom. 

The  Court:  I  don't  know  that  you  are  entitled 
to  it.  [7]  I  think  it  is  a  matter  of  discretion  of  the 
Court.  I  have  made  no  exception  in  using  my  dis- 
cretion to  permit  the  chief  aid  to  the  prosecution  to 
remain  in  here,  and  the  same  thing  would  be  true 
with  the  defendants. 

Mr.  Soares:  Maj'  I  make  an  opening  statement 
on  behalf  of  the  defendants  at  this  time? 
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The  Court:     Yes. 

Mr.  Scares:  May  it  please  the  Court  and  you 
gentlemen  of  the  jury,  when  this  case  reaches  the 
part  where  the  defendant  is  required  to  put  on  any 
evidence,  we  will  expect  to  show — and  some  of  these 
facts  may  be  elicited  from  the  prosecution  witnesses 
themselves — we  think  that  they  will  be  if  the  truth 
is  told — and  I  understand  it  to  be,  that  Miner  Lii 
and  his  wife  went  to  San  Francisco  for  a  vacation. 
Miner  Lii  had  a  brother  there  who  is  a  seaman, 
whom  he  hadn't  seen  for  some  years.  And  among 
the  things  that  he  expected  to  do  was  to  see  his 
brother.  Mrs.  Lii,  I  believe,  had  never  been  on  the 
mainland. 

While  on  the  mainland  they  visited  several  night 
spots  and  were  entertained  by  a  friend  of  theirs. 
I  can't  give  you  her  exact  name  right  now  but  I 
think  it  is  Mary  Chang,  if  I  am  not  mistaken,  who 
introduced  her  to  Sarah  Lee  Wright.  Sarah  Lee 
Wright  was  a  known  prostitute,  that  is,  known  to 
the  police  of  San  Francisco,  having  practiced  her 
profession  around  the  bay  area  for  some  time,  in- 
cluding Stockton  and  [8]  Sacramento,  I  think. 
These  facts  were  not  then  known  to  the  Liis. 

For  a  long  time  the  police  have  been  trying  to 
get  something  on  Miner  Lii.  I  think  the  facts  will 
be  disclosed  in  the  evidence  that  he  has  had  diffi- 
culty with  the  police  on  several  occasions,  some  of 
which,  in  some  of  which  he  has  been  beaten  up  and 
in  others  of  which  he  has  beaten  up  the  police.  If 
he  takes  the  witness  stand,  I  think  the  prosecution 
will  bring  out  from  him  the  prior  convictions  which 
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will  include  these  convictions  and  one  very  early 
sex  offense  some  ten  years  or  more  ago. 

The  evidence  will  show  tliat  this  Sarah  Lee  Wright 
was  picked  up  by  the  police  independently  of  any 
connection  with  Miner  Lii  for  prostitution,  and  was 
charged  with  that  offense ;  that  the  case  was  set  for 
trial  some  time  before  this  indictment;  and  that 
Sarah  Lee,  either  at  the  suggestion  of  the  city  police 
or  through  her  own  ideas,  conceived  the  idea  of 
placing  the  responsibility  on  Miner  Lii  and  his  wife 
for  being  here  in  Honolulu. 

Now,  it  is  true  that  Mrs.  Lii  had  invited  her 
friend  Mary  Chang,  I  think — and  if  the  plane  sched- 
ules aren't  disrupted  we  expect  to  have  Mary  here 
as  a  witness — had  invited  her  to  visit  with  her ;  that 
Sarah  Lee  Wright  had  conceived  the  idea  of  com- 
ing to  Honolulu,  too,  and  asked  for  assistance  to 
come  here  for  a  visit;  that  Mrs.  Lii  purchased  the 
ticket,  [9]  and  all  three  of  them  came;  that  there 
was  no  arrangement  whereby  Sarah  Lee  Wright 
was  to  engage  in  the  business  of  prostitution,  and 
especially  was  there  no  arrangement  that  Miner  Lii 
or  Mrs.  Lii  were  to  share  in  her  earnings. 

We  will  show  that  she  has  had  a  varied  experi- 
ence in  prostitution  in  Honolulu,  none  of  which  was 
connected  up  with  Miner  Lii;  that  after  she  ran 
afoul  of  the  police,  trying  to  protect  herself  and 
succeeding,  as  a  matter  of  fact,  in  getting  the  city 
police  to  dismiss  the  charges  against  her,  that  she 
even  went  to  the  extent  of  trying  to  get  money  from 
Miner  Lii,  and  he,  suspecting  that  something  was 
wrong,   asked  her  to   a<3Company  him   to   the   city 
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prosecutor's  office,  and  she  did.  He  went  into  the 
office  and  when  she  found  that  he  was  in  consulta- 
tion with  Mr.  Hawkins,  the  public  prosecutor,  she 
made  her  departure  from  the  office  and  didn't  make 
any  statement  to  Mr.  Hawkins. 

We  will  not  only  bring  evidence  to  show  that  the 
defendant  did  not  commit  this  particular  crime  or 
any  crime  connected  with  white  slavery,  but  we 
will,  I  think,  have  evidence  enough  to  satisfy  you 
that  the  whole  motive  of  this  was  the  desire  of 
^Brah  Lee  Wright  to  protect  herself  against  prose- 
cution by  the  city  police,  and  an  understandable 
desire  on  the  part  of  the  city  police  to  finally  get 
something  on  Miner  Lii. 

Mr.  Richardson:     Call  Miss  Sarah  Lee  Wright. 

SARAH  LEE  WRIGHT 
a  witness  on  behalf  of  [10]  the  plaintiff,  being  duly 
sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Richardson: 

Q.    Will  you  state  your  full  name? 

A.     Sarah  Lee  Wright. 

Q.  And,  Miss  Wright,  you  will  have  to  speak 
out  loud  so  all  these  gentlemen  can  hear  you.  How 
long  have  you  been  in  Honolulu,  Miss  Wright  ? 

A.     Going  on  eight  months. 

Q.  When  did  you  come  out?  Do  you  recall  the 
month  ?  A.     October. 

Q.     October  of  last  year?  A.    Yes. 
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Q.  Now,  Miss  Wright,  do  you  know  the  defend- 
ants in  this  case,  Miner  Lii  and  Alice  Lii,  his  wife? 

A.     Yes,  sir. 

Q.     Do  you  see  them  here  in  the  courtroom? 

A.     Yes,  sir. 

Q.     Can  you  identify  them?  A.     Yes. 

Q.     Point  them  out. 

A.    There.  (Indicating  defendants.) 

Mr.  Richardson:  Let  the  record  show,  if  your 
Honor  please,  that  she  has  identified  the  defendants. 

Q.  Miss  Wright,  where  did  you  meet  Miner  Lii 
and  his  [11]  wife,  Alice  Lii? 

A.     San  Francisco. 

Q.     And  when  was  that?  What  month  was  it? 

A.     October,  the  same  month  I  came  over  here. 

Q.     That  is,  October  of  last  year?  A.     Yes. 

Q.  Now,  where  did  you  meet  them  in  San  Fran- 
cisco, Miss  Wright  ? 

A.    Around  a  bar  on  Kearny  Street,  Blanco's. 

Q.     Isit  B-1-a-n-c-o? 

A.    B-1-a-n-c-o.  I  don't  know. 

Q.  At  any  rate,  it  is  a  place  known  as  Blanco's 
bar  on  Kearny  ?  A.    Yes. 

Q.  Now,  tell  the  Coui-t  and  gentlemen  of  the 
jury  how  you  happened  to  meet  the  defendants  and 
what  took  place  w^hen  you  met  them? 

A.    Well,  a  friend  introduced  me  to  Miner. 

Q.     Is  that  a  friend  of  yours  or  a  friend  of  his? 

A.  Well,  I  guess  it's  a  friend  of  both  of  ours. 
And  then  I  drank  a  coke. 

Q.     Just  a  little  bit  louder.  Miss  Wright. 
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A.  I  drank  a  coke  in  the  bar  and  then  they  come 
in  and  they  wanted  me  to  talk  to  them  in  the  car. 
And  I  went  out  and  talked  to  them  in  the  car.  [12] 

Q.  Just  a  minute,  now.  You  mean  Mr.  and  Mrs. 
Lii  had  a  car  outside? 

Mr.  Soares:    We  object  to  leading  questions. 

Mr.  Richardson:  I  didn't  understand  it,  if  your 
Honor  please. 

The  Witness:     They  were  in 

"'Mr.  Richardson:     Just  a  minute. 

Mr.  Soares:  The  question  is  leading,  whether  or 
not  counsel  luiderstood  it  or  not. 

Q.  (By  Mr.  Richardson)  :  Just  go  ahead  and 
tell  what  happened,  Miss  Wright? 

A.  And  then  they  propositioned  me  about  com- 
ing to  Honolulu. 

Q.  Well,  now,  first  you  met  them  in  the  bar,  is 
that  correct? 

A.  Yes,  around  the  bar.  First  I  was  introduced 
to  Miner  right  at  the  door,  at  the  bar,  on  the  side- 
walk, rather.  And  then  I  was  in  the  bar  and  they 
come  and  got  me  and  wanted  to  talk  to  me  in  the 
car. 

Q.     Did  you  do  that?  A.    Yes,  sir. 

Q.     And  who  all  went  out  in  the  car  ? 

A.  There  was  Mr.  and  Mrs.  Lii  in  the  back  seat, 
and  the  fellow  who  introduced  me  to  them  and  I 
in  the  front  seat. 

Q.    You  all  got  in  the  car,  did  you  ?  [13] 

A.    Yes. 

Q.     All  right,  now,  just  tell  what  was  said  ? 
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A.  Well,  I  turned  around  and  I  said,  "You  want 
to  talk  to  me?"  And  they  propositioned  me  about 
coming  to  Honolulu. 

Q.  What  did  they  say  about  coming  to  Hono- 
lulu? 

A.  They  asked  me  if  I  wanted  to  come  over  here 
and  work. 

Q.  When  they  said  "work,"  what  do  you  under- 
stand that  to  mean? 

A.     Well,  I  mean — prostitution. 

Q.  Was  it  understood  between  you  that  you  were 
to  come  as  a  prostitute?  A.     Yes. 

Mr.  Soares :  I  object  to  that  as  leading  and  call- 
ing for  a  conclusion  of  the  witness. 

The  Court:  Can't  you  elicit  what  you  want  with- 
out any  indication  of  leading  the  witness  ? 

Mr.  Richardson:  Well,  if  your  Honor  please,  I 
am  trying  to  get  her  to  say  what  happened  there. 
I  will  try  to  do  better  on  it. 

Q.  (By  Mr.  Eichardson)  :  Just  tell  what  was 
said  there,  Miss  Wright,  with  reference  to  you  com- 
ing to  Honolulu  and  working. 

A.  So  they  told  me  what  it  was  all  like,  what  it 
was  like,  and  that  I'd  work  in  there,  in  their  house, 
and  they  [14]  already  had  the  men  and  how  much 
it  was  and  everything.  I  mean,  they  let  me  know 
what  everything  was  going  to  be  like. 

Mr.  Soares:  I  can't  hear  the  witness,  if  the 
Court  please. 

Mr.  Richardson:  Try  to  speak  a  little  louder. 
I'm  afraid  the  jury  can't  hear  you,  either. 
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Q.  Now,  arrangements  were  made  about  the 
money  that  you  received 

Mr.  Soares:  I  object  to  that  as  leading  and 
suggestive  and  assuming  something  not  in  evidence. 

Mr.  Richardson :  That  is  not  a  leading  question. 
I  am  asking  what  arrangements  were  made.  It 
doesn't  suggest  an  answer. 

The  Court:  You  spoke  about  being  invited  to 
come,  did  you  not  ? 

The  Witness:     Yes,  sir. 

The  Court:  Well,  now,  can  you  tell  from  there 
on  what  arrangement  was  made,  if  any  ? 

The  Witness:  Yes.  I  told  them  after  we  got 
through  talking,  I  told  them  I  would  think  it  over. 

The  Court:  You  are  not  talking  to  me;  you  are 
talking  to  the  jury  and  counsel. 

The  Witness :  I  told  them  that  I  would  think  it 
over  and  I  would  let  them  know,  which  I  always 
wanted  to  come  to  Honolulu. 

Mr.  Soares:     I  didn't  hear  that.  [15] 

The  Court:  She  said  she  always  wanted  to  come 
to  Honolulu. 

Q.  (By  Mr.  Richardson) :  All  right.  Miss 
Wright.  Was  that  at  nighttime  when  you  first  met 
them?  A.     Yes,  sir. 

Q.    When  did  you  next  see  them  % 

A.     The  next  day. 

Q.  Well,  now,  was  it  in  the  morning  or  after- 
noon or  when  the  next  day  ? 

A.     It  was  in  the  afternoon,  early  afternoon. 

Q.    And  where  did  you  see  them  at  that  time? 
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A.     In  Blanco's  bar. 

Q.    At  the  same  place  1  A.    Yes. 

Q.  All  right.  What  other  conversation  took  place 
then  with  reference  to  you  coming  to  Honolulu'? 

A.  They  just  asked  if  I  was  going  to  go,  and  I 
said  I'd  let  them  know. 

Q.     You  hadn't  made  up  your  mind  at  that  time? 

A.     No. 

Q.     Did  any  other  conversation  take  place  there? 

A.     No,  sir. 

Q.     All  right,  now,  when  did  you  see  them  again? 

A.  Well,  I  saw  them  about  every  day.  And  on 
the  third  day  I  let  them  know  for  sure  if  I  was 
coming  or  not.  [16] 

Q.  Whom  did  you  talk  to?  Did  you  talk  to  Mr. 
Lii  or  his  wife  or  who? 

A.     Well,  both  of  them  know  I  was  coming. 

Mr.  Soares:     I  didn't  hear  that. 

(The   reporter   read   the   last   question   and 
answer.) 

Q.  (By  Mr.  Richardson)  :  Did  that  conversa- 
tion take  place  in  Blanco 's  bar  also  ? 

A.     Yes. 

Q.     And  they  were  both  present,  is  that  correct? 

A.     Yes. 

Mr.  Soares:  I  must  ask  the  Court  to  admonish 
Counsel  not  to  lead  the  witness.  He  just  tells  her 
exactly  what  he  wants  her  to  say. 

Mr.  Richardson:     She  just  testified 

Mr.  Soares:    Yes,  but  she  didn't  testify  as  Coun- 
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sel  is  trying  to  get  her  to  testify,  as  in  the  last 

question.    He  just  puts  the  words  in  her  mouth. 

Q.  (By  Mr.  Richardson) :  Well,  state  whether 
or  not,  Miss  Wright,  whether  they  were  both  pres- 
ent with  you  when  you  met  them? 

A.    Yes,  they  were. 
I     Q.     Now,    what    arrangement    was    made    with 
reference    to    a   ticket    to    come    over   here.    Miss 
Wright? 

-  A.  Well,  when  I  told  them  I  was  going  to  come, 
they  was  going  to  make  reservation  on  another 
flight,  but  it  seems  as  [17]  if  they  didn't  have 
enough  seats  for  three. 

Q.     Who  was  going  to  make  those  reservations? 

A.    Miss  Lii. 

Q.    You  mean  Mrs.  Lii,  the  wife  ? 

A.     Yes,  Mrs.  Lii. 

Q.     All  right. 

A.  And  then  we  didn't  do  it  in  the  bar  because 
it's  a  public  telephone,  you  know;  it  has  no  booth. 
So  I  went  across  the  street  to  the  gas  station. 

Q.     Who  went  across  the  street? 

A.    All  three  of  us. 

Q.    All  right. 

A.  And  while  Mrs.  Lii  was  in  the  telephone,  in 
the  booth,  and  I  was  almost  in  the  booth,  at  least 
this  much  of  me  was  in  the  booth  (indicating),  why, 
she  made  the  reservation. 

Mr.  Soares:  I  can't  hear,  if  the  Court  please. 
It  seems  to  me  she  could  talk  louder. 
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Q.  (By  Mr.  Richardson)  :  Could  you  overhear 
the  conversation,  Miss  Wright'? 

Mr.  Soares:  We  object  to  that  as  leading  and 
suggestive. 

Mr.  Richardson:     It  is  a  proper  conversation. 

The  Court:  I  see  nothing  leading  about  the 
question. 

Mr.  Soares:  The  fact  that  he  suggests  to  her 
that  he  wants  her  to  say [18] 

The  Court:  I  don't  know  what  he  wants  her  to 
say. 

Mr.  Soares:  I  am  pointing  out,  if  I  may,  in 
support  of  my  objection  that  this  question  is  prac- 
tically telling  this  witness  to  say  that  she  overheard 
the  conversation. 

The  Court:  I  can't  see  that  at  all.  She  could 
just  as  readily  say,  No,  that  she  didn't. 

The  Witness :    Yes,  I  did. 

Mr.  Soares:  Save  an  exception  to  the  ruling  of 
the  Court. 

Q.  (By  Mr.  Richardson) :  What  was  your  an- 
swer ? 

A.  Yes,  I  did.  I  was  almost  in  the  booth  with 
her  and  the  door  was  open.  I  was  half  in  the  tele- 
phone booth. 

Q.    Whom  did  she  call*? 

A.     Pan-American. 

Q.     You  heard  thaf?  A.     Oh,  yes. 

Q.    How  many  reservations  did  she  make  ? 

A.     For  three. 

Q.    To  leave  at  what  time  ? 


United  States  of  America  41 

(Testimony  of  Sarah  Lee  Wright.) 

A.     At  nine  o  'clock  Monday  morning. 

Q.  Now,  what  day  of  the  week  was  this  that  she 
made  the  call,  if  you  recall? 

A.  I  don't  quite  remember  because,  I  mean,  it 
was  a  holiday  and  then  there  was  a  parade  and 
everything.  I  couldn't  remember  whether  it  was  a 
Saturday  or  Sunday.  [19] 

Q.    Well,  I  will  ask  you,  then,  was  it  several  days 
before  you  left? 
"  A.     Even  the  day  before,  I  think. 

Q.  All  right,  now,  after  that,  did  you  have  any 
further  conversations  with  these  Defendants  about 
coming  over  here? 

A.  Oh,  yes.  The  night,  Sunday  night,  we  all 
went  out  and  was  talking  about  me  coming  over 
here. 

Q.  Well,  now;  what,  if  anything,  what  condi- 
tions were  attached  to  the  money  that  you  would, 
that  you  were  to  make  ? 

A.  You  see,  when  I  first  talked  to  them  I  told 
them  I  couldn't  go  because  I  didn't  have  any 
money.  He  said  that  was  quite  aU  right  because 
he'd  pay  my  way. 

Q.  Well,  then,  I  will  ask  you  whether  or  not  you 
did  leave  the  following  Monday  ? 

A.    Yes,  we  left  on  a  Monday. 

Q.    What  time  did  you  leave  ? 

A.     Nine  o  'clock  in  the  morning. 

Q.     Now,  who  was  with  you  when  you  left  ? 

A.    When  we  got  on  the  plane  ? 

Q.    Yes. 
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A.     Myself,  Mr.  and  Mrs.  Lii,  and  a  friend. 
Q.     I  didn't  hear.  A.     And  a  friend. 

Mr.  Soares :     May  I  have  the  answer  read  ? 

(The  reporter  read  the  last  answer.)  [20] 

Q.     (By  Mr.  Richardson) :     Who  was  this  friend  ? 

A.     Mary  Chang. 

Q.  Now,  when  you  got  here.  Miss  Wright,  I  be- 
lieve you  said  that  was  Monday  morning  that  you 
left?  A.     Yes,  sir. 

Q.     You  got  in  here  Monday  afternoon? 

A.     Yes,  sir. 

Q.  Wlien  you  got  here,  Miss  Wright,  where  did 
you  go?  A.     To  Mr.  and  Mrs.  Lii's  house. 

Q.  And  how  long  did  you  live  there  in  Mr.  and 
Mrs.  Lii's  house?  A.     About  seven  weeks. 

Q.  Now,  what  were  you  doing  while  you  were 
there,  Miss  Wright?  A.     Working. 

Mr.  Soares:  I  object  to  it.  Counsel,  as  incom- 
petent, irrelevant  and  immaterial,  and  not  within 
the  issues  here. 

Air.  Richardson:  If  your  Honor  please,  it  is 
within  the  issues  here. 

The  Court:     Overruled. 

Mr.  Soares :     Save  an  exception. 

Q.  (By  Mr.  Richardson)  :  What  were  you  doing 
here?  A.     Working.  [21] 

Q.  What  do  you  mean, ' '  working, ' '  Miss  Wright  ? 
Just  speak  out  and  tell  the  Court  and  jury. 

A.     Working  as  a  prostitute. 

Q.  Now,  the  money  that  you  made  there  working 
as  a  prostitute,  what  did  you  do  with  that? 
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A.  I  bought  clothes  and  I  have  been  living  on 
some  of  it. 

Q.     Did  you  keep  all  the  money  yourself? 

A.     No. 

Mr.  Soares:  When  this  witness  speaks  up,  I  am 
going  to  be  forced  to  call  these  continuous  interrup- 
tions  

Q.  (By  Mr.  Richardson)  :  Well,  what  did  you 
do  with  the  money  that  you  didn't  keep  yourself, 
Miss  Wright?  A.     Well,  you  mean  my  share? 

Q.     I  don't  know  what  your  share  is. 

A.     Well,  half  went  to  them  and  half  went  to  me. 

Q.  When  you  say  half  went  to  them,  whom  do 
you  mean?  A.     Mr.  and  Mrs.  Lii. 

Q.  Was  that  one  of  the  conditions  that  was  at- 
tached to  your  coming  out  here?  A.     Yes. 

Mr.  Soares:  I  object  to  that  as  leading  and  sug- 
gestive. 

Mr.  Richardson :  It  is  not.  I  am  asking  if  it  was. 
It  suggests  no  answer.  [22] 

The  Court:     Overruled. 

Mr.  Soares :     Save  an  exception. 

Q.  (By  Mr.  Richardson)  :  Can  you  answer  that, 
Miss  Wright?  A.     Yes,  sir. 

Q.     Your  answer  is  that  it  was  a  condition? 
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Yes. 

Is  that  right? 

Yes,  it  was  a  condition. 

Now,  how  long  did  you  stay  there? 

Seven  weeks. 

Eleven  weeks?  A.     Seven. 
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Q.  During  that  time,  Miss  Wright,  how  much 
money  did  you  make  from  prostitution? 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial,  and  not  within  the  issues 
here,  and  can  only  serve  to  prejudice  the  jury 
against  these  defendants. 

Mr.  Richardson:     If  your  Honor  please, 

Mr.  Soares:  It  is  a  matter  not  involved  in  the 
charge. 

Mr.    Richardson:    it    is    competent    in    this 

sense:  we  have  to  establish  under  the  statute  that 
she  did  come  over  and  work  as  a  prostitute  in  order 
to  make  out  a  case.  Now  certainly  that  is  a  circum- 
stance that  if  we  can  show^  that  is  so,  it  has  some 
probative  value  to  go  to  the  jury.  [23] 

Mr.  Soares:  That  is  not  my  understanding  of 
the  statute,  this  phase  of  the  statute,  at  all.  It  would 
be  a  violation  whether  she  worked  here  or  not.  That 
doesn't  enter  into  it.  That  is  a  separate  and  distinct 
offense  not  alleged  in  the  indictment.  This  particu- 
lar offense  is  complete  when  they  procured  the 
tickets  for  that  purpose,  and  if  she  uses  the  tickets. 
What  she  does  after  she  gets  here  doesn't  make  any 
difference  at  all  to  this  particular  offense. 

Mr.  Richardson:  It  is  alleged  in  the  indictment 
and  is  part  of  the  offense,  if  your  Honor  please,  that 
the  ticket  which  we  say  these  defendants  procured 
for  this  witness,  the  ticket  has  to  be  used  to  bring 
her  here  for  prostitution  purposes.  That  is  in  the 
indictment  and  in  the  statute. 

The  Court:     Well,  she  has  already  testified  that 
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she  worked  here  as  a  prostitute  under  an  arrange- 
ment with  the  Liis  and  at  their  house.    Now,  she 
made  a  reference  to  half  of  the  remuneration  she 
got  was  to  go  to  the  Liis  and  half  to  herself. 

Mr.  Richardson:     Yes,  sir. 

Tlie  Court :     What  more  do  you  want  % 

Mr.  Richardson:  Well,  if  your  Honor  please,  it 
just  shows  the  circumstances  under  which  she  was 
working.  She  can  testify  how  much  she  made. 
-  The  Court :  Well,  that  otherwise  brought  into  the 
case,  if  there  was  any  question  raised  about  it  or 
not — you  can  ask  [24]  her  if  she  made  money  and 
that  there  was  such  a  division  of  profits. 

Mr.  Richardson :  All  right.  I  will  put  it  this  way, 
if  your  Honor  please. 

Q.  During  the  seven  weeks  you  stayed  there,  Miss 
Wright,  did  you  make  some  money? 

A.     Yes,  sir. 

Q.  And  half  of  that  money,  without  saying  how 
much  it  was,  half  of  it  was  paid  to  the  Liis,  is  that 
correct?  A.     Yes,  sir. 

Q.  Now,  getting  back  to  when  you  were  in  San 
Francisco,  on  the  Monday  that  you  left.  Miss 
Wright,  who  took  you  to  the  airport? 

A.     Frank  Samson. 

Mr.  Soares:     Who? 

The  Witness:     Frank  Samson. 

The  Court:     Stamson? 

The  Witness:     S-a-m-s-o-n. 

Q.     Whose  car  were  you  in.  Miss  Wright? 

A.     Mr.  Samson's. 
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Q.     And  who  went  to  the  airport  with  you? 

A.  Well,  there  was  Mr.  and  Mrs.  Lii,  myself  and 
my  girl  friend. 

Q.     That  is  this  Miss  Chang? 

A.     Yes,  Mary  Chang.  [25] 

Q.  Now,  have  you  been  arrested  and  charged 
with  prostitution  since  you  have  been  here  in  Hono- 
lulu? A.     No,  sir. 

Q.  Were  you  working  as  a  prostitute  in  San 
Francisco  at  the  time  you  met  the  Liis? 

A.     No,  sir. 

Mr.  Richardson:     I  think  that's  all. 

Cross-Examination 
By  Mr.  Soares : 

Q.  Do  you  mean  to  say  that  you  had  never  been 
arrested  and  charged  with  prostitution  since  you 
have  been  in  Honolulu?  A.     No,  sir. 

Q.     Is  that  true?  A.     Yes,  sir. 

Q.  Is  that  as  true  as  everything  else  you  have 
told  us  ?  A.    Yes,  sir. 

Mr.  Richardson:  I  object  to  that,  if  your  Honor 
please.  She  says  she  has  not.  If  he  has  any.  proof 
to  contradict  it,  he  can  introduce  it. 

Q.  (By  ]\Ir.  Soares)  :  Have  you  been  arrested 
and  charged  with  anything,  any  crime? 

A.     No,  sir. 

Q.     In  Honolulu?  What  is  your  answer? 

A.     No,  sir.  [26] 

Q.  Weren't  you  represented  in  the  District  Court 
of  Honolulu  where  you  were  charged  with  the  offense 
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of  prostitution  ajid  represented  by  the  firm  of  Lan- 
dau and  Fairbanks  as  your  attorneys? 

Mr.  Richardson:     If  your  Honor  please,  she  an- 
swered that. 

The  Court :     She  may  answer  this.   This  is  a  spe- 
cific question. 

Q.     (By  Mr.  Soares)  :     Weren't  you? 

A.     I  was  picked  up,  but  I  wasn't  convicted. 

Q.     You  weren 't  convicted  ?  A.     No,  sir. 

Q.     But  you  were  charged  ?  A.     Suspicion. 

Q.     You  were  charged  and  you  were  in  court, 
weren't  you?  A.     No,  I  did  not  go  to  court. 

Q.     You  hired  lawyers,  didn't  you? 

A.     I  got  a  lawyer.  I  didn't  go  to  court. 

Q.     And  the  charge  was  dropped  later,  wasn't  it? 

A.     I  don't  know.   I  never  went  to  court. 

Q.     What  is  that?  You  never  have  been  in  court? 

A.     No,  sir. 

Q.     When  you  were  picked  up  by  the  police  here  ? 

A.     I  don't  remember. 

Q.     Well,  about  when?  [27] 

A.     A  couple  of  months  ago,  I  suppose. 

Q.     Did  you  give  bond?  A.    Yes. 

Q.     Do  you  know  whether  that  bond  is  still  in 
force?  A.     No,  it  isn't. 

Q.     How  did  you  find  out  it  isn't  in  force? 

A.     Oh,  on  the  day  that  they  dropped  the  case. 

Q.     What's  that? 

A.     The  day  that  they  dropped  the  case. 

Q.     Who  dropped  the  case?    Who  dropped  what 
case?   I  thought  you  said  you  had  no  case. 
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A.  They  picked  me  up.  Naturally  it's  going  to 
be  a  case.  I  didn't  go  to  court,  but  I  guess  they 
dropped  it  if  I  didn't  go.   What  else  is  there? 

Q.  Well,  did  anybody  tell  you  they  were  going 
to  drop  the  case? 

A.  Nobody  told  me  nothing.  I  wasn't  down  there. 
I  didn't  go.   It  was  in  their  office. 

Q.     Were  you  ever  in  the  courtroom? 

A.     No,  sir. 

Q.  Were  you  ever  told  by  your  lawyers  when 
you  were  expected  in  court  ?  A.     My  lawyer  ? 

Q.     Yes,  your  lawyers. 

A.     I  was  supposed  to  go  one  morning.  [28] 

Q.     What? 

A.     I  was  supposed  to  go  one  morning. 

Q.     Go  where?  A.     To  court. 

Q.     Did  your  lawyers  tell  you  that? 

A.  That's  what  they  said.  I  went  down  to  his 
office,  but  I  didn't  go. 

Q.     Why  didn't  you  go? 

A.  I  don't  know.  They  said  they  dismissed,  or 
something  like  that. 

Q.     Who  told  you  it  was  dismissed  ? 

A.     Fairbanks. 

Q.  Where  was  he  when  he  told  you  the  case  was 
dismissed  ?  A.I  was  in  his  office. 

Q.    Well,  you  did  go  to  his  office? 

A.    I  said  I  was  in  his  office. 

Q.  And  do  you  know  why  he  wanted  you  in  his 
office  that  morning? 
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A.  For  some  money,  I  suppose.  I  hadn't  paid 
him  anything. 

Q.  Did  he  tell  you  that  was  the  day  the  case  was 
supposed  to  come  up  % 

A.     I  knew  it  was  or  I  wouldn't  be  down  there. 

Q.  How  did  you  know  that  was  the  day  that  case 
was  going  to  come  up  *?  [29] 

A.     That's  what  they  told  me. 

Q.     Who  told  you "? 
_A.     Fairbanks,  I  suppose.  Him  or  Shaffer. 

Q.     What's  that? 

A.     Him  or  Sergeant  Shaffer. 

Q.  Was  Fairbanks  there  when  Sergeant  Shaffer 
talked  to  you  ?  A.     No,  sir. 

Q.  When  was  it  that  Sergeant  Shaffer  talked  to 
you? 

Mr.  Richardson:  If  your  Honor  please,  I  object 
to  this.   This  is  getting  mighty  far  afield. 

Mr.  Soares:  It  is  not,  if  the  Court  please.  We 
have  outlined  what  we  expected  to  show. 

The  Court :  I  can 't  see  where  there  is  any  legiti- 
mate cross-examination. 

Mr.  Soares :  Searching  out  her  motives  for  testi- 
fying in  this  case,  if  the  Court  please.  And  it  is 
significant  that  the  first- time  we  mentioned  Shaffer's 
name,  that  is  when  the  objection  is  made.  We  have 
got  all  the  preliminaries  necessary  to  carry  out  what 
w^e  told  the  jury  we  would  expect  to  show,  both  by 
our  evidence  and  by  cross-examination,  if  the  Avit- 
ness  told  the  truth.  And  here  it  is.  We  have  come 
right  up  to  it  now. 
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The  Court:  Well,  you  are  examining  her  now 
presumably  as  to  her  credibility.  [30] 

Mr.  Soares :  And  her  motive  for  testifying.  And 
she  is  attempting  to  testify 

The  Court :  She  has  testified.  Now,  what  is  your 
question  ? 

(The  reporter  read  the  last  question.) 

A.  When  I  got — when  they  picked  me  up  for 
suspicion  of  prostitution. 

Q.  (By  Mr.  Soares)  :     Can  you  give  us  that  date? 

A.  No,  sir,  I  don't  remember. 

Q.  Have  you  been  picked  up  more  than  once? 

A.  No,  sir. 

Q.  So  that  since  the  time  that  you  have  been 
speaking  of,  you  haven't  been  picked  up? 

A.  No,  sir. 

Q.  You  have  been  practicing  prostitution  from 
that  time  to  this,  haven't  you?  A.     I  have  not. 

Q.  You  know  Richard  Ho,  H-o? 

A.  No,  sir. 

Q.  You  know  a  boy  by  the  name  of  Whitey? 

A.  I  know  one  by  that  name,  yes. 

Q.  Who  is  he? 

A.  All  I  know  him  by  is  Whitey. 

Q.  How  did  you  come  to  know  him? 

A.  From  eating  in  U.P.'s. 

Q.  What's  that?  [31] 

A.  From  eating  downtown. 

Q.  What  is  his  business,  do  you  know  ? 

A.  I  don't  know.   I  never  asked. 

Q.  Do  you  know  Gilbert  Mun  Lum? 
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A.     No. 

Q.     Or  Lee  Lum'?  A.     No. 

Q.     What?  A.     No,  sir. 

Q.     Do  you  know  Alexander  Mendoza? 

A.     Does  he  go  by  another  name? 

Q.  Well,  do  you  know  anybody  by  the  name  of 
Alexander  Mendoza? 

A.  I  know  somebody  by  the  name  of  Mendoza. 
He  has  a  taxi  stand  close  to  where  I  live.  I  used  to 
ride  his  taxi  all  the  time. 

Q.     Why  were  you  riding  his  taxi  all  the  time  ? 

A.     I  wasn't  going  to  walk.  It's  on  the  corner. 

Mr.  Richardson:  I  object  to  it.  Why  does  any- 
body ride  a  taxi? 

Mr.  Soares:  It's  not  why  anybody  rides.  It's 
why  this  girl  rides.  It's  cross-examination  of  a 
denial  that  she  has  been  practicing  her  prostitution. 

Mr.  Richardson:  Riding  a  cab  doesn't  prove 
prostitution. 

Mr.  Soares:  But  every  prostitute  that  practices 
prostitution  [32]  rides  a  cab. 

Mr.  Richardson:  If  your  Honor  please,  we  say 
it  is  completely  immaterial  to  the  issues  here. 

The  Court:     I  can't  see  the  materiality. 

Mr.  Soares:  I'd  like  to  make  an  offer  of  proof, 
if  your  Honor  please.  Well,  it  is  difficult  on  the 
reporter,  I  suppose.  It  wouldn't  take  me  two  min- 
utes to  say  it,  to  make  the  offer. 

The  Court:  I  think  that  we  had  better  let  the 
jury  be  excused,  then. 

Mr.  Soares :     You  want  to  let  the  jury  go  ? 
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The  Court:  Yes.  You  may  be  excused  until 
called. 

(Jury  leaves  courtroom  at  2:05  p.m.) 

Mr.  Soares:  I  think  the  witness  ought  to  be  ex- 
cused, too. 

The  Court:     I  don't  follow  you  there. 

Mr.  Soares:  I  don't  think  the  witness  ought  to 
hear  what  we  propose  to  prove  so  that  she  can  be 
prepared  to  deny  it. 

Mr.  Richardson:  If  your  Honor  please,  he  is 
going  to  have  to  prove  it  by  this  witness.  He  is 
making  an  offer  now.  I  never  heard  of  a  witness 
being  excused  on  an  offer  of  proof. 

Mr.  Soares:  Well,  I  have  seen  it  done  a  thou- 
sand times  if  it  is  done  once,  particularly  where 
the  offer  comes  with  an  adverse  witness.  I  will 
have  to  make  certain  statements 

The  Court:  She  is  not  an  adverse  witness.  You 
haven't  [33]  made  this  witness  your  witness. 

Mr.  Soares:  Well,  she  certainly  is  adverse  to 
our  side  of  the  case. 

The  Court:  Well,  that  doesn't  make  her  an  ad- 
verse witness. 

Mr.  Soares :  Well,  maybe  the  expression  was  un- 
happy, but  she  is  adverse  to  our  side  of  the  case. 
She  certainly  is  not  helping  us.  I  will  make  a  formal 
motion  that  the  witness  be  excused  while  I  make  an 
offer  of  proof. 

The  Court:     Denied. 

Mr.  Soares :     Save  an  exception.  I  offer  to  prove, 
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if  the  Court  please,  that  the  persons  heretofore 
named,  and  others  whom  I  shall  name  in  other 
questions,  have  been  what  are  known  in  the  under- 
world as  "hustlers"  for  this  girl  in  the  practice  of 
prostitution  right  down  to  date,  from  the  time  she 
left  the  Miner  Lii  home  to  this  date.  They  include 
Mendoza,  Chico  Takashima,  Charlie  D.  Young,  Jeriy 
Sugitama. 

The  Court:  You  haven't  mentioned  these  here- 
tofore. 

Mr.  Soares:  This  is  an  offer  of  ]3roof.  I  men- 
tioned one  name  because  it  was  including  each  in 
a  separate  question. 

The  Court:  You  are  making  an  offer  of  proof 
here  before  you  have  made  any  attempt  to  prove 

Mr.  Richardson:  The  question  concerned  a  taxi- 
cab.  That's  how  the  thing  came  up. 

Mr.  Soares:  We  asked  her  if  she  knew  Men- 
doza, and  she  [34]  hemmed  and  hawed  about  it. 

The  Court:  Well,  you  discussed  the  name  of 
Alexander  Mendoza,  and  she  said  she  knew  a  Men- 
doza. 

Mr.  Soares:  Finally  she  said  that  and  volun- 
teered that  she  rode  a  taxi  with  him. 

The  Court:     Yes. 

Mr.  Soares:  And  then  we  asked  her  why  she 
rode  the  taxi.  And  I  think  that's  the  question  to 
which  they  objected.  And  we  are  showing  that  she 
not  only  rode  the  taxi  with  him,  but  because  he  was 
going  to  deliver  her  to  a  customer. 

The   Witness:     That   isn't   true.    He   is   on   the 
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corner  from  my  house.  He  used  to  drop  me  to  a 

show  once  in  a  while,    But  he  never  delivered  me 

nowhere. 

The  Court:  Well,  you  keep  out  of  it.  You  will 
get  your  chance  later. 

Mr.  Soares:  Well,  that's  the  offer  of  proof,  that 
these  people  have  all  hustled  for  her.  In  other 
words,  they  have  procured  for  her.  And  this  ques- 
tion is  primarily,  is  preliminary  to  that  situation. 

Mr.  Richardson :  If  your  Honor  please,  he  is  not 
offering  to  prove  anything.  Mr.  Soares  here  is 
making  a  statement. 

Mr.  Soares:  I  am  saying  in  exact  terms  that  I 
offer  to  prove  by  this  witness,  if  she  tells  the  truth, 
that  these  people  have  procured  for  her. 

Mr.  Richardson:  I  object  to  that  "if  she  tells 
the  truth."  [35]  He  can  cross-examine  this  witness 
if  he  wants  to. 

Mr.  Soares :     Well,  I  don't  know 

The  Court:  For  my  part,  I  can't  see  whether 
the  fact  that  she  has  continued  in  prostitution  has 
anything  to  do  with  her  credibility. 

Mr.  Soares:  In  other  words,  an  admitted  prosti- 
tute  

The  Court :     Is  a  credible  witness. 

Mr.  Soares:    is  as  credible  as  one  who  is  a 

virtuous  one? 

The  Court :     We  are  drawing  no  comparison. 

Mr.  Soares:  But  we  will  when  the  proper  time 
comes,  if  the  Court  please. 

The  Court:    You  may,  as  a  matter  of  argument. 
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Mr.  Soares:  And  we  have  to  argue  only  on  a 
matter  that  is  in  evidence.  And  we  certainly  can 
show,  if  imder  no  other  authority,  under  the  case 
what  her  morals  are,  so  that  the  jury  can  determine 
her  credibility. 

The  Court :  She  has  already  admitted  her  morals. 
That  was  before  the  jury. 

Mr.  Soares:  Not  in  this  particular  connection. 
She  has  denied — she  now^  attempts  to  present  her- 
self to  the  jury  as  a  reformed  prostitute.  Now  she 
says 

The  Court :     I  haven't  drawn  that  from  it. 

Mr.  Soares :     Pardon  ? 

The  Court:  I  haven't  drawn  that  from  her.  The 
mere  fact  [36]  that  there  may  be  a  lull  in  her  occu- 
pation  

Mr.  Soares :  That  is  one  inference.  Your  Honor 
suggests  that  there  is  a  lull.  But  she  hasn't  sug- 
gested that  she  gave  up,  and  to  take  it  up  again. 

The  Court:  Yes,  I  know,  but  I  can't  allow  you 
to  go  ahead  on  just  suppositions. 

Mr.  Soares:  They  aren't  suppositions,  if  the 
Court  please. 

The  Court:  And  conjectures.  Now,  she  has  ad- 
mitted that  she  has  been  in  the  prostitution  busi- 
ness. That's  what  she  came  here  for.  And  she 
worked  at  that. 

Mr.  Soares:     And  that  she  stopped. 

The  Court :     And  she  stopped. 

Mr.  Soares:  Now,  we  want  to  show  that  she 
hasn't  stoi^ped. 
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The  Court :  Well,  she  isn't  prostituting  just  now. 
She  isn't  prostituting  just  now.  She  must  have 
stopped. 

Mr.  Soares:  She  said  she  hasn't  practiced  it 
since  she  left  Miner  Lii's  home. 

The  Court:     Did  you  say  that? 

The  Witness:     Yes,  sir. 

Mr.  Soares:  That's  why  we  are  going  into  all 
this,  to  show  that  not  only  is  she  falsifying  about 
that  but  that  she  is  at  the  moment  a  confirmed 
prostitute  and  not  worthy  of  credence. 

The  Court:     That  doesn't  follow. 

Mr.  Soares:     Pardon?  [37] 

The  Court:     That  doesn't  follow. 

Mr.  Soares:  It  doesn't  follow  absolutely  but  it 
is  certainly  a  circumstance  for  the  jury  to  have  in 
mind  while  they  are  testing  her  credibility. 

The  Court:  Well,  go  ahead  with  your  offer  of 
proof. 

Mr.  Soares:  Well,  briefly  stated  I  offer  to  prove 
that  she  has  continued  to  practice  prostitution  since 
she  left  the  Miner  Lii  home  on  her  own  testimony, 
contrary  to  her  evidence  that  she  stopped  it.  And 
I  expect  to  elicit  that  by  asking  these  questions  with 
reference  to  her  relations  with  these  different  men. 

The  Court:  Well,  you  are  making  an  attempt,  it 
seems  to  me,  to  twist  this  trial  into  a  trial  of  a 
witness  as  to  whether  she  is  a  practicing  prostitute 
or  not.  I  can't  do  that. 

Mr.  Soares:  I  am  simply  bringing  before  the 
jury  the  immoral  character  of  this  witness  at  the 
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time  that  she  is  testifying  so  that  they  can  judge 
of  her  credibility  when  the  times  comes  for  them 
to  do  that.  And  I  think  that  the  books  are  full  of 
authorities  for  proving  the  moral  character  of  a 
witness,  moral  conduct  of  a  witness.  The  case  that 
I  recalled  to  mind  because  it  is  the  most  prominent 
one  is  the  case. 

The  Couii; :  You  will  have  to  prove  that  by  some 
facts.  You  can't  prove  it  by  suspicion. 

Mr.   Soares:     But  we  can't  prove  it  all  at  one 

time,  if  [38]  the  Court  please.  This  is  the  witness 
who  know^s  best  whether  she  is  still  practicing  pros- 
titution or  not.  And  we  are  first  trying  to  get  it 
from  her.  And  that  is  the  question  that  is  now  be- 
fore the  Court.  If  she  admits  it,  then,  of  course, 
the  Court  probably  would  not  permit  other  evi- 
dence as  being  accumulative.  If  she  denies  it,  I 
submit  we  still  have  the  right  to  prove  it  so  that  the 
jury  may  have  her  character  before  it. 

Mr.  Richardson:  If  your  Honor  please,  she  ad- 
mits that  she  has  practiced  prostitution.  I  object 
to  this  line  of  questioning  on  the  further  ground  that 
what  happened  after  she  left  Miner  Lii's  place  isn't 
material  at  all  here.  These  people  are  charged  with 
an  offense  that  occurred  in  October  last  year.  After 
she  came  out  here  and  worked  as  a  prostitute — what 
happened  later  on  when  she  left  couldn't  be  mate- 
rial in  this  lawsuit. 

The  Court:  Well,  I  am  asking  the  witness  now. 
Do  you  admit  or  deny  that  you  practiced  prostitu- 
tion since  you  left  the  Lii's  place*? 
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The  Witness:     I  have  not  practiced  prostitution. 

The  Court:  All  right.  The  witness  says  she  has 
not.  Do  you  wish  to  prove  to  the  contrary? 

Mr.  Soares:  Yes,  if  the  Court  please.  And  I 
want  to  cross-examine  her  on  that  statement. 

The  Court:     All  right.   Call  the  jury  in. 

(Jury  returns  to  the  courtroom  at  2:16  [39] 
p.m.) 

The  Court:  The  jury  is  in  the  box.  The  witness 
denies  that  she  has  practiced  prostitution  since  she 
left  the  household  of  the  Liis.  Counsel  for  the  defense 
wants  to  cross-examine  her  on  that  matter,  and  he 
may  proceed. 

Q.  (By  Mr.  Soares)  :  Have  you  ever  left  the 
Island  of  Oahu  since  you  came  here  in  October? 

A.    Yes. 

Q.     And  where  did  you  go  ?  A.     To  Maui. 

Q.  Did  you  go  to  any  other  of  the  islands  than 
Maui?  A.     No,  sir. 

Q.     Weren't  you  on  the  Island  of  Kauai? 

A.     No,  sir. 

Q.  And  how  many  times  have  you  been  on  the 
Island  of  Maui  since  October  ? 

A.     Since  October? 

Q.     What's  that? 

A.     I  don't  know  the  month  I  was  over  there. 

The  Court:     Since  October  was  the  question. 

A.     I  was  only  there  only  one  time. 

Q.     Only  once?  A.     Yes. 

Q.     And  how  long  did  you  stay  there  ? 
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A.     Two  days.  [40] 

Q.     And  where  did  you  stay? 

A.     With  a  friend. 

Q.     What  are  their  names? 

A.     I  forgot  his  name. 

Q.     What's  that?  A.     I  forgot  his  name. 

Q.     You  forgot  his  name?  A.     Yes. 

Q.     In  what  town  did  you  stay? 

A.  I  don't  know  that.  I  was  only  there — I 
w^asn't  there  long  enough  to  find  out. 

Q.     You  what? 

A.  I  wasn't  there  long  enough.  It  was  close  to 
the  airport. 

Q.     Close  to  the  airport  ?  A.     Yes. 

Q.    Was  it  a  plantation  camp,  do  you  know  ? 

A.  No,  it  was  downtown  in  a  very  old  China- 
man's house.   A  very  old  Chinaman  lived  there. 

Q.  And  did  a  young  Chinaman  take  you  to 
Maui  ?  A.     No,  he  was  already  there. 

Q.     Who  was  already  there? 

A.     A  friend  of  mine. 

Q.    What's  his  name? 

A.     I  asked  him  if  he  was  going  to  go  over.  [41] 

Q.  What's  the  name  of  this  friend  of  yours  who 
was  already  there  ?  A.     Just  a  friend. 

Q.     What's  that?  A.     It's  just  a  friend. 

Q.    What's  his  name? 

A.     Do  I  have  to  answer  that? 

Q.    Yes,  I  think  so. 

Mr.  Richardson:     I  except,  if  the  Court  please. 

Mr.  Soares :     She  asked  me. 
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The  Court:     Answer  it. 

A.     His  name  is  Lmn. 

Q.  (B}^  Mr.  Soares)  :  And  do  you  know  his 
full  name?  A.     No,  sir. 

Q.     You  know  him  only  by  the  name  of  Lum  ? 

A.    Yes. 

Q.     Have  you  ever  heard  him  called  Lee  Lum? 

A.     No. 

Q.  Who  paid  for  your  transportation  to  go  to 
Maui  ?  A.     Myself. 

Q.     And  when  was  it? 

A.     When  did  I  go  ? 

Q.     Yes,  when  did  you  go? 

A,     I  don't  remember. 

Q.     How  long  ago  ?  [42] 

A.     A  long  time  ago. 

Q.  Can't  you  give  us  some  idea  whether  it  was  a 
week,  a  month,  six  months? 

A.     It's  been  months. 

Q.     What's  that?  A.     It's  been  months. 

Q.     And  how  did  you  go?  A.     I  flew. 

Q.     What  airline? 

A.     I  don't  remember  the  name. 

Q.    Where  did  you  get  the  plane  ? 

A.     Honolulu.  At  the  airport. 

Q.  The  same  airport  that  you  landed  from  San 
Francisco  ?  A.     Yes. 

Q.  That's  where  you  got  the  plane,  from  the 
same  terminal?  A.     Yes. 

Q.  Do  you  know  whether  it  was  the  Aloha  Air- 
lines ? 

Mr.   Richardson:     If  your   Honor  please,   what 
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possible  difference  does  it  make  what  airlines  she 

took  to  go  there? 

Mr.  Soares:  I  can  tell  Comisel.  Maybe  if  I  tell 
Counsel  what  I  expect  to  show,  he  can  see  the 
reason. 

The  Court:  We  will  save  more  time  by  going 
through  it. 

Q.  (By  Mr.  Soares) :  Was  it  the  Aloha  Air- 
lines? [43]  A.     I  think  so.  I  am  not  sure. 

Q.  Can  you  tell  us  what  month  of  the  year  it 
was?  A.     No,  sir. 

Q.     Did  anj^one  accompany  you? 

A.     No,  sir. 

Q.  Was  it  before  or  after  you  had  been  picked 
up  by  Shaffer?  A.     Before. 

Q.     Can  you  give  us  any  idea  how  long  before? 

A.     No,  sir. 

Q.  This  man  Lum  who  you  say  was  already  over 
there,  how  long  have  you  known  him? 

A.     Ever  since  I  left  Mr.  and  Mrs.  Lii's  house. 

Q.     Since  you  left  them?  A.     Yes. 

Q.     Do  you  know  what  his  business  is? 

A.    No. 

Q.  Have  you  seen  him  a  few  or  many  times  since 
you  left  Lii's  house?    _ 

A.  Since  I  came  back  from  over  there?  You 
mean  since  I  came  back  from  the  other  islands? 

Q.  No,  altogether  in  your  lifetime,  have  you  seen 
him  few  or  many  times  ? 

A.     Not  too  many  times. 

Q.     Well,  about  how  many  times  ?  [44] 
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A.  Oh,  gee,  I  don't  know.  I'd  say  every  other 

time  I'd  go  downtown. 

Q.  Do  you  know  where  he  lives? 

A.  No,  sir. 

Q.  Do  you  know  anything  about  him  at  all? 

A.  I  know  he  is  always  nice  to  me. 

Q.  That's  all  you  know  about  him? 

A.  That's  all  I  know. 

Q.  Did  he  give  you  money?  A.     No,  sir. 

Q.  Do  you  know  what  his  business  is? 

A.  No,  sir. 

Q.  Were  you  in  his  company  very  much? 

A.  Well,  just  to  sit  and  talk  like  we,  when  we 
are  sitting,  like  that. 

Q.  Well,  I  say,  very  much?  A.     Yes. 

Q.  Nearly  every  day?  A.     No. 

Q.  When  you  left  the  Lii  home,  where  did  you 
go  to  live? 

A.  148  Nana  Way.    Nana,  Nano,  N-a-n-o,  Way. 

Q.  And  what  part  of  town  is  that  ? 

A.  Waikiki. 

Q.  And  how  did  you  happen  to  go  there  ?  [45] 

A.  That's  when  I  left  Lii's  house. 

Q.  What's  that? 

A.  That's  when  I  moved  out  of  Lii's  houvse. 

Q.  I  say,  how  did  you  happen  to  pick  this  par- 
ticular place? 

A.  I  was  looking  for  an  apartment. 

Q.  And  how  did  you  find  this  ? 

A.  In  the  paper. 

Q.  Is  it  an  apartment  house  ?  A.    Yes. 
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Q.     And  you  had  an  apartment  of  your  own? 

A.     Yes. 

Q.     How  much  did  it  cost  you  ? 

A.     Ninety-five. 

Q.     Ninety-five  dollars  a  month?  A.    Yes. 

Q.     And  where  did  you  get  the  money  ? 

A.     I  was  sharing  it. 

Q.     What's  that? 

A.    Where  did  1  get  the  money? 

Q.     Yes. 

A.  Well,  I  had  a  lot  of  it  when  I  left  Lii's 
house. 

Q.     A\^at'sthat? 

A.     I  had  some  of  it  when  I  left  Lii's  house. 

Mr.  Soares:     May  I  have  that?  [46] 

(The  reporter  read  the  last  answer.) 

Q.     And  are  you  living  there  now  ? 

A.     Yes. 

Q.     You  are  still  living  there?  A.     Yes. 

Q.  And  you  have  been  living  there  how  long- 
now? 

A.  Let's  see — I  moved  out  one  month  and  I 
came  back. 

Q.    You  moved  out  one  month  from  where  ? 

A.  From  where  I  am  living  now.  I  don't  know. 
I  have  been  living  there  ever  since  I  left  his  house. 
How  many  months  is  that?  It's  about  six,  seven 
months,  six  months. 

Q.  Is  $95  just  the  rent  or  does  that  include  your 
food?  A.     My  what? 

Q.  Does  that  include  your  food  and  other  re- 
quirements or  is  it  just  rent  ?  A.     Just  rent. 
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Q.  And  how  much  have  you  been  paying  for 
your  support  outside  of  rent? 

A.     I  don't  know. 

Q.     Don't  you  know  what  it  costs  you  to  live? 

A.  Well,  I  mean  I  don't  keep  it  marked  down. 
I  don't  laiow. 

Q.     Have  you  any  idea  ? 

A.  About  five — oh,  according  to  if  I  go  to  the 
show  or  not.  [47] 

Q.  We  will  say  on  an  average  what  do  you  spend 
for  your  upkeep  either  by  the  day,  week  or  month  ? 

A.     I  don't  even  know. 

Q.    You  haven't  any  idea  at  all?  A.     No. 

Q.     You  pay  for  your  own  upkeep,  don't  you? 

A.    Yes. 

Q.     Nobody  is  keeping  you  ?  A.     No. 

Q.     It  is  your  own  money  ?  A.    Yes. 

Q.  And  you  don't  know  how  much  you  spend  a 
day  to  live  on? 

A.  Oh,  I'd  say  about  three,  four,  five  dollars. 
Not  that  much  anyhow. 

Q.     Have  you  sent  any  money  home  ? 

A.     I  sent  some  when  I  was  at  Lii's  house. 

Q.     What's  that? 

A.     I  sent  some  when  I  was  at  Lii's  house. 

Q.     But  since  you  left  Lii's  house? 

A.     No. 

Q.  Now,  you  say  you  were  at  Lii's  house  about 
seven  weeks  ?  A.    Yes,  sir. 

Q.  And  you  got  there  about  the  middle  of  Oc- 
tober? [48]  A.     The  ninth  of  October. 
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Q.     What's  that ?  A.     The  ninth  of  October. 

Q.     The  ninth  of  October  ?  And  you  left  before  the 
end  of  November? 

A.     It  was  right  before  Thanksgiving. 

Q.     What's  that? 

A.     It  was  around  Thanksgiving. 

Q.     And  you  then  have  been  living  at  148  Nano 
Way  from  the  end  of  November  to  the  present  time  ? 

A.     Yes,  except  one  month. 
-  Q.     And  where  did  you  live  that  month  % 

A.     Isenberg. 

Q.     What's  that?  A.     Isenberg. 

Q.     Do  you  know  the  number  there? 

A.     606. 

Q.     What's  that?  A.     606. 

Q.     Who  else  was  living  there?    Who  else  was 
living  there  while  you  were  living  there,  if  anyone? 

A.     I  was  living  by  myself. 

Q.     What's  that?  A.     By  myself . 

Q.     What  kind  of  a  place  is  606  Isenberg,  a  cot- 
tage, [59]  apartment  or  what? 

A.     It's  just  a  house  by  itself. 

Q.     A  complete  house?  A.     Yes. 

Q.     How  many  rooms? 

A.     Well,  you've  got  two  downstairs  and  four 
upstairs. 

Q.     Two  downstairs  and  four  upstairs? 

A.    Yes. 

Q.    You  rented  a  2-story  house  on  Isenberg  Road 
to  live  by  yourself? 

A.     I  was  going  to  live  by  myself. 
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Q.     What's  that? 

A.     I  wasn  't  going  to  live  by  myself  when  I  got  it. 

Q.     Who  was  going  to  live  with  you? 

A.  The  girl  friend  who  was  sharing  the  apart- 
ment. 

Q.     What's  her  name? 

A.     Do  I  have  to  give  her  name  ? 

The  Court :     Oh,  yes. 

A.     Betty  Evans,  Mrs.  Evans. 

Q.     Babe?  A.     Betty  Evans. 

Q.     Where  is  Betty  Evans  now? 

A.  She  went  to  the  mainland  three  days  ago  to 
see  her  husband. 

Q.  While  she  was  living  with  you  in  the  apaii;- 
ment,  [50]  what  was  her  business  ? 

A.     She  was  working  for  a  while  as  a  taxi  dancer. 

Q.     She  wasn't  prostituting?  A.     No. 

Q.     You  know  that?  A.     Yes. 

Q.  How  much  rent  did  you  have  to  pay  for  this 
2-story,  5-bedroom  house  ? 

A.     One  hundred  twenty. 

Q.     A  month?  A.     Yes. 

Q.  Was  there  any  reason  for  your  leaving  the 
$95  apartment  to  go  into  $120,  into  a  $120  house  ? 

A.  Yes,  we  were  going  to  share  it  because  it  had 
a  bigger  place  for  the  baby  and  it  wasn't  as  dusty 
as  the  other  place, 

Q.     Who  found  the  place  on  Isenberg  for  you? 

A.     I  found  it  myself. 

Q.     How  did  you  find  it? 

A.     I  w^ent  looking. 
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Q.  What  is  the  name  of  the  apartment  house  on 
Nano  Road,  if  it  does  have  a  name? 

A.     It  hasn't  got  a  name, 

Q.  Now,  since  you  left  Miner  Lii's  home,  have 
you  lived  anywhere  else  except  at  148  Nano  Road 
and  606  Isenberg?  [51] 

A.  Yes,  because  right  after  we  left  this  house 
we  stayed  about  two  or  three  days  in  a  hotel.  I 
stayed  there. 

-    Q.     Well,  now,  I  understood  you  to  say  "we.'' 
Did  you  mean  that  or  did  you  go  alone  % 

A.  Myself.  Was  it  the  Queen's  Hotel,  next  to  the 
hospital  ? 

Q.     What's  that?  A.     Queen's  Hotel. 

Q.     The  Queen's  Hotel? 

A.     I  think  that's  it.  Next  to  the  hospital. 

Q.  You  moved  from  Miner  Lii's  to  the  Queen's 
Hotel?  A.    Yes. 

Q.     And  stayed  there  three  days? 

A.     Yes,  something  like  that. 

Q.    And  then  went  to  148  Nano?  A.     Yes. 

Q.  And  how  long  did  you  stay  at  Nano  Road  be- 
fore you  went  to  Isenberg? 

A.    About  three,  four  months. 

Q.     What's  that?    ^ 

A.     Three  or  four  months. 

Q.  And  then  you  went  to  606  Isenberg  and 
stayed  there  one  month  ?  A.     Yes. 

Q.     And  then  you  went  back  to  148  Nano  ?  [52] 

A.    Yes. 

Q.     And  stayed  there  up  to  the  present  time  ? 
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You  haven't  lived  in  any  other  places? 

No,  sir. 

Do  you  know  the  Conistock  apartment  hotel  I 

No,  sir. 

That  is  313  Royal  Hawaiian  Avenue? 

No,  sir. 

Do  you  know  anybody  by  the  name  of  Louis  ? 
The  Couii: :     AVell.  now,  this  is  not  cross-examina- 
tion. 

Mr.  Soares:  It  goes  to  her  credibility  and  what 
she  has  been  doine,  if  the  Court  please,  and  it  is  in 
connection  with  her  trip  to  one  of  the  other  islands. 
Mr.  Richardson:  If  your  Honor  please,  I  don't 
want  to  keep  objecting  all  the  time.  I  miderstood 
that  the  Court  ruled  that  he  could  proceed  on  this  line 
of  questioning.  I  want  to  make  a  general  objection 
to  this  entire  line  of  questioning  for  the  reason  that 
anything  that  happened  after  she  left  the  Liis  is 
not  material  here  at  all.  Wliat  these  Defendants 
are  charged  with  occurred  in  October  of  last  year, 
and  what  happened  after  she  left  the  Liis  we  say  is 
not  material  in  any  sense. 

Mr.  Soares:  We  say  it  is  material  as  to  her 
credibility-  and  to  assist  the  jury  in  judging  her 
incredibility',  if  the  [53]  Court  please.  It  is  in  con- 
nection with  part  of  the  things  that  I  said  while 
the  jury  was  absent  as  to  the  olfer  of  proof.  And 
this  particular  name  is  tied  up. 

The  Court:     You  may  go  ahead  with  that,  but 
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you  are  going  so  far  afield  that  it  is  just  simply 

killing  time. 

Mr.  Soares:  If  the  Court  please,  we  are  con- 
fronted with  a  witness  who  already  has  shown  her- 
self to  be  wise  far  beyond  her  years  and  has  shown 
herself 

The  Court:  You  are  making  an  argument  here 
now. 

Mr.  Soares:  Of  course,  I  am  making  an  argu- 
ment. I  am  trying  to  argue,  to  show  to  your  Honor 
why  this  question  is  material.  One  just  doesn't  make 
a  statement  without  suppoi-ting  it  by  argument. 

The  Court:  Now,  what  is  it  that  you  are  trying 
to  get  at  now? 

Mr.  Soares:  I  am  trying — this  name  should  call 
her  attention  to  circumstances  under  which  she 
travelled  to  the  other  islands,  if  the  Court  please. 

The  Court:  Well,  she  admits  going  to  Maui  one 
time. 

Mr.  Soares:  Well,  we  are  not  accepting  that  as 
final,  if  the  Court  please,  by  any  manner  or  means. 

The  Court:  Then  put  your  finger  on  something; 
if  you  want  to  show  that  she  went  to  another  island, 
call  her  attention  to  it. 

Mr.  Soares:  Well,  this  is  the  first  finger  of  the 
hand  [54]  that  we  are  putting  on  her,  and  we  ex- 
pect, if  permitted,  to  close  the  grasp  on  her  to  show 
that  she  hasn't  been  telling  the  truth  and  that  she 
has  been  practicing  prostitution 

Mr.  Richardson:  If  Mr.  Soares  wants  to  argue 
this  thing,  let  the  jury  step  out. 
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Mr.  Soares :  We  have  to  have  something  to  argue 
on,  and  we  have  to  have  testimony. 

The  Court :     What  is  your  question  now  ? 

(The  reporter  read  the  last  question.) 

A.     No,  I  don't. 

The  Court:  Well,  now,  there  are  just  so  many 
Louises  in  the  world  or  people  of  that  name  that 
that  is  not  a  fair  question  unless 

Mr.  Soares:  Well,  I  except  to  the  Court's  re- 
marks to  the  question  as  ^^ unfair,"  especially  after 
it  has  been  answered. 

The  Court :  I  am  characterizing  the  question  that 
you  asked,  the  nature  of  it. 

Mr.  Soares:  And  I  take  exception  to  the  Court's 
characterization  of  that  question  in  the  presence  of 
the  jury,  for  we  insist  that  it  is  wholly  unfounded. 
We  cannot — that  is  the  only  name  we  know  this 
man  by. 

The  Court:  Well,  why  don't  you  identify  the 
man  in  some  other  way,  then  ? 

Mr.  Soares:  Well,  I  can  only  ask  one  question 
at  a  time. 

The  Court :  You  asked  for  a  person  named  [55] 
Louis. 

Mr.  Soares:    Yes. 

The  Court:  Well,  without  any  identification  as 
to  what  Louis.  I  remarked  that  there  are  so  many 
people  in  the  world  named  Louis  that  I  should  doubt 
if  anyone  in  this  room  who  doesn't  know  someone 
named  Louis. 
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Mr.  Soares:  Except  the  witness.  She  doesn't. 
She  has  already  said  she  doesn't.  But,  if  the  Court 
please,  the  necessity  for  this  question  is  illustrated 
by  what  happened  in  connection  with  Luni.  I  asked 
her  if  she  knew  a  man  by  the  name  of  Lee  Lum, 
and  she  flatly  said  no.  It  later  developed  that  she 
did  know  a  man  simply  by  the  name  of  Lum  with- 
out any  other  name.  And  so,  anticipating  that  she 
might  know  a  Louis,  this  Louis,  without  recognizing 
his  full  name,  I  have  simply  asked  her  if  she  know^s 
Louis  by  the  single  name  of  Louis,  in  the  same 
manner,  whether  she  knew  Lum  by  the  single  name 
of  Lum. 

The  Court:  She  answered  that  she  didn't.  Now, 
go  on  from  there. 

Q.  (By  Mr.  Soares) :  Were  you  ever  on  the 
Island  of  Kauai?  A.     No,  sir. 

Mr.  Richardson:  She  answered  that,  if  your 
Honor  please.  This  is  going  back  over  this  again, 
time  and  time  again. 

The  Court :  We  know  that  she  has  answered  that 
before  and  she  said  No.   That  would  suffice.  [56] 

Q.  (By  Mr.  Soares) :  Have  you  always  gone  by 
the  name  of  Sarah  Wright? 

A.  That  is  my  right  name  and  I  have  always 
went  by  it. 

Q.     Have  you  ever  used  any  other  name? 

A.     No,  sir. 

Q.  Haven't  you  ever  gone  by  the  name  of  Sarah 
Lee?  A.     That's  mv  middle  name. 
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Q.  Yon  go  by  yonr  middle  name,  just  Sarah  Lee, 
rather  than  Sarah  Wright? 

A.     That's  what  everybody  calls  me,  Sarah  Lee. 

Q.     I  am  asking  you  if  you  have  ever  gone 

A.     It's  my  name.   I  should — — 

Q.  All  right.  Who  got  the  ticket  when  you  went 
over  to  Maui  ?  A.     I  did. 

Q.  And  did  you  go  under  the  name  of  Sarah 
Wright  ?  A.     Yes. 

Q.     Or  Sarah  Lee  Wright? 

A.     I  don't  remember. 

Q.     And  where  did  you  get  the  ticket? 

A.     The  airport. 

Q.  Didn't  you  know  anybody  else  who  was  on 
that  plane? 

A.     I  didn't  know  anyone  on  that  plane. 

Q.  Did  Lum  meet  you  at  the  airport  over  on 
Maui?  A.     Yes,  because  I  asked  him  to.  [57] 

Q.     When  did  j^ou  ask  him  to? 

A.  Oh,  I  asked  him  about — a  long  time  ago,  be- 
cause, see,  I  was  figuring  on  going  back  home  and 
I  asked  him  if  he  ever  went  to  the  other  islands  to 
let  me  know;  I'd  like  to  see  the  other  islands  before 
I  go  home.  So  he  told  me  he  was  leaving  and  he 
just  happened  to  think  when  he  got  aboard  the 
plane  and  he  called  me  early  one  morning  and  he 
said,  I'm  going  over,  if  you  want  to  go 

Mr.  Richardson:  Miss  Wright,  would  you  speak j 
a  little  louder?  I'm  afraid  the  jury  can't  hear  you.] 

A.     (Continuing)  :    so  I  went  over. 

Q.     (By  Mr.  Soares)  :     Pardon? 


United  States  of  America  73 

(Testimony  of  Sarah  Lee  Wright.) 

A.     So  I  went  over. 

Q.  Well,  we  haven't  heard  it.  Will  you  repeat 
loud  enough  so  we  can  hear  it? 

A.  I  told  him  I  had  wanted  to  go  see  the  other 
islands,  and  if  he  ever  went  to  one  of  the  other 
islands  to  let  me  know.  So  one  day  he  left  and 
called  me  ui)  and  said  if  I'd  like  to  come,  to  come 
over.  So  I'd  like  to  have  a  definite  day  so  he  could 
be  there  to  meet  me.  And  I  went  over. 
^Q.  Where  did  this  conversation  take  place  be- 
tween you  and  Lum?  A.     At  first? 

Q.  Yes,  when  you  told  him  that  you  would  like 
to  go  over  some  time  and  to  tell  you  a  definite  [58] 
day? 

A.  I  don't  remember.  It  was  by  telephone  or 
downtoAvn. 

Q.  And  how  did  you  inform  him  of  the  time 
that  you  were  coming  over? 

A.  Well,  he  was  going  to  go  over  and  I  told  him 
I'd  come  over  the  next  day  if  he  didn't  mind. 

Q.  How  did  you  let  him  know  that  you  were  on 
the  particular  plane  which  he  met? 

A.     I  told  him  I  was  on  it. 

Q.     How  did  you  tell  him? 

A.  Because  he  told  me  he  was  going  to  go,  so 
that's  when  I  told  him:  I  want  to  tell  you  definitely 
when  I  am  coming,  so  I  want  you  to  meet  me  be- 
cause I  don't  know  anyone  over  there. 

Q.  Before  Limi  went  over  to  Maui  he  told  you 
he  was  going?  A.    Yes. 
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Q.  Prior  to  that,  you  and  he  had  discussed  your 
wanting  to  go  to  one  of  the  other  islands? 

A.     I  wanted  to  go  to  all  of  the  other  islands. 

Q.     But  }"ou  didn't  get  around  to  it? 

A.     No. 

Q.     You  only  went  to  Maui?  A.     Yes. 

Q.     And  so  he  left  ahead  of  you? 

A.     Yes.  [59]  j 

Q.  When  he  left  Honolulu,  did  he  know  when 
you  were  going  to  Maui?  i 

A.  Yes,  I  told  him  to  watch  for  me  on  the  next 
day. 

Q.  You  told  him  to  watch  for  you  on  the  next 
day?  A.     Yes. 

Q.     So  he  went  the  day  before  you  went? 

A.     Y^es. 

Q.    Did  you  see  him  go  off?  A.     No. 

Q.  Where  were  you  when  you  told  him  to  watch 
for  you  the  next  day  ? 

Mr.  Richardson:  If  your  Honor  please,  I  am 
forced  to  object  to  these  questions  again.  This  thing 
is  just  not  getting  us  anywhere. 

Mr.  Soares:  From  our  standpoint  we  are  mak- 
ing pretty  good  progress,  from  our  viewpoint.  Of 
course,  I  can't  argue  the  matter  now,  but  it  must 
be  unfolding  itself.  Certainly  if  counsel  were  the 
defense  counsel  he  would  understand  what  we  are 
getting  at. 

Mr.  Richardson:  We  submit  it  is  all  immaterial 
as  to  the  issues  involved  here. 

Mr.  Soares:  Well,  I  submit  it  is  very  material 
to  this  whole  case. 


United  States  of  America  75" 

(Testimony  of  Sarah  Lee  Wright.) 

The  Court :  Well,  you  may  go  ahead  for  a  while. 
Limit  it  to  cross-examination.  [60] 

Mr.  Soares :     May  I  have  the  last  question  ? 

(The  reporter  read  the  last  question.) 

A.     Downtown. 

Q.     Where  at  downtown? 

A.     I  think  it  was  Yuki's  Cafe? 

Q.     What  cafe?  A.     Yuki's. 

Q.     I'd  like  to  know  the  name  of  this  cafe. 
^A.     Y-u-k-i. 

Q.     Where  is  that? 

A.  The  only  thing  I  know  is  it  is  next  to  the 
Brown  Derby. 

Q.     What's  that? 

A.  The  only  thing  I  know,  it's  the  same  block, 
next  to  the  Brown  Derby. 

Q.  You  mean  to  say  you  have  been  here  since 
October  and  you  don't  know  the  name  of  the  street 
in  which  the  Brown  Derby  and  Yuki  's  Cafe  is  ? 

A.     I  wouldn't  swear  to  that. 

Mr.  Richardson:  A  question  of  that  sort  doesn't 
lead  up  to  anything. 

Mr.  Soares:  It  does  lead  up — that  this  witness 
is  an  evasive  witness.  It  is  incomprehensible  that  a 
girl  should  have  been  here  since  October  and  not 
know  Nuuanu  Avenue  as  the  name  of  a  street  where 
a  prominent  cafe  is,  or  a  night  spot,  [61]  or  what- 
ever you  may  call  it,  like  the  Brown  Derby,  where 
it  is  located.  I  am  sure  that  we  have  a  right  to 
inquire  into  that. 


76  Miner  Lii  and  Alice  Lii  vs. 

(Testimony  of  Sarah  Lee  Wright.) 

Mr.  Richardson:  If  your  Honor  please,  he 
doesn't  know  where  Yuki's  is. 

Mr.  Soares:  Hxive,  ])ecause  I  don't  visit  those 
spots.    This  lady  does. 

Mr.  Richardson :  This  is  an  argument,  if  your 
Honor  please.  We  are  not  getting  anywhere  on  that. 

The  Court:  Go  ahead.  What  was  the  last  ques- 
tion? 

(The   reporter   read   the   last   question    and 
answer.) 

Q.  (By  Mr.  Soares) :  Well,  the  day  that  Lum 
was  leaving  for  Maui,  you  told  him  to  watch  for 
you  the  next  day,  is  that  right?  A.     Yes,  sir. 

Q.  Is  that  all  you  told  him  about  your  going? 

A.  Yes,  sir. 

Q.  Nothing  else?  A.     No. 

Q.  Did  he  tell  you  what  his  plans  for  you  were? 

A.  No. 

Q.  And  you  stayed  on  Maui  how  long? 

A.  Two  days. 

Q.  How  many?  A.     Two  days.  [62] 

Q.  How  many  nights?  A.     Two  nights. 

Q.  Two  nights?  A.     Yes. 

Q.  And  did  you  stay  both  those  nights  at  the 

home  of  this  old  Chinaman  near  the  airport? 

A.  No. 

Q.  How  many  nights  did  you  stay  there? 

A.  One. 

Q.  And  where  did  you  stay  the  other  night? 

A.  In  jail. 

Q.  Where?  A.     In  jail. 
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Q.     In  jail?   For  what? 

A.     Suspicion  of  ijrostitution. 

Q.     Did  they  put  any  charge  against  you? 

A.     No. 

Q.     Did  you  put  up  any  bail  ?  A.     No. 

Q.     Did  they  tloat  you  out  of  town,  is  that  it? 

A.     Well,  yes,  I  guess  they  did. 

Q.  So  you  were  just  a  tourist  who  had  given  up 
prostitution  since  October?  The  first  or  second  day 
you  were  on  Maui  the  police  pick  you  up  on  suspi- 
cion of  prostitution,  is  that  right?  [63] 

A.  Yes,  the  people  whom  I  went  over  there  with, 
thej^  had  it  in  for. 

Q.     What's  that? 

A.  It  was  the  people  that  I  was  over  there  with 
that  they  had  it  in  for,  that  I  didn't  know. 

Mr.  Richardson:  Would  the  Court  instruct  the 
witness  that  when  an  objection  is  made,  to  be  quiet. 
I  oljject  to  the  question  on  the  grounds  that  it  is 
argumentative. 

The  Court :  Well,  I  think  she  was  speaking  first, 
and  she  was  explaining  the  circumstances,  I  take  it. 

Q.  (By  Mr.  Soares) :  Who  were  these  people 
you  were  with  ?  A.     I  told  you  before. 

Q.     Who?  Tell  me  again. 

A.     You  mean  who  I  went  over  there  with? 

Q.     Yes,  whom  did  you  go  there  with? 

A.  Well,  as  I  told  you  before,  Lum  met  me  over 
there. 

Q.     Whom  did  you  go  over  with? 

A.     I  didn't  ao  over  with  him.   I  met  him  there. 
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They  don't  like  him  over  there.  That  isn't  my  fault. 
And   just    because    I    am    a    haole,    they    thought 
that 

Q.     No  charge  was  placed  against  you? 

A.     No. 

Q.  Isn't  it  true  that  you  were  charged  with  pros- 
titution and  that  bail  was  put  up  and  that  you 
forfeited  bail?  [64]  A.     No. 

Q.     Where  were  you  picked  up? 

A.  They  come  and  got  me  out  of  the  old  man's 
house. 

Q.     What  time? 

A.     Oh,  about  two  o'clock  in  the  afternoon. 

Q.     What  time  had  you  arrived  there? 

A.  I  think  I  got  there  in  the  afternoon.  I'm  not 
too  sure  if  I  left  in  the  morning  or  evening. 

Q.  And  did  they  pick  you  up  the  same  day  you 
arrived  ?  A.     No. 

Q.  Who  else,  if  anyone,  was  there  when  they 
picked  you  up  in  the  old  man's  house? 

A.    With  a  feUow  that  met  me  over  there. 

Q.     AVliat's  his  name?  A.     Lum. 

Q.     Do  you  know  his  full  name?  A.     No. 

Q.     And  who  else? 

A.     And  the  old  man  who  owned  the  house. 

Q.     And  anybody  else?  A.     No. 

Q.  Did  they  pick  up  anybody  else  but  you,  the 
police,  and  take  you  to  the  police  station? 

A.    Yes. 

Q.     Who  else  ?  [65] 
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A.     They  took  them,  too. 

Q.     Who? 

A.     They  took  the  two  men,  Lum  and  the  old 

Q.     The  two  men  and  you?  A.     Yes. 

Q.     Do  you  know  whether  Lum  was  charged? 

A.     No,  none  of  us  was  charged. 

Q.     You  were  kept  in  jail  all  night? 

A.     Yes. 

Q.     Was  Lum  kept  in  jail  all  night? 
-.A.     Yes. 

Q.     Who  took  you  to  the  airplane  the  next  day? 

A.     The  vice  squad. 

Q.     What?  A.     The  man  in  the  vice  squad. 

Q.     They  made  sure  you  left  the  island? 

A.  No,  because  they  didn't  exactly  make  sure; 
because  they  didn't  think  they  had  enough  room  on 
the  plane  for  us,  so  they  wanted  to  take  us  down 
to  be  sure. 

Q.  They  weren't  trying  to  make  sure  you  left 
the  island,  ])ut  they 

A.     I  guess  they  w^ere  at  that,  too. 

Q.     Did  Lum  come  back  on  that  same  plane? 

A.    Yes. 

Q.  Now,  have  you  been  picked  up  any  other  time 
since  [66]  you  left  Lir's  house?  A.     No. 

Q.  And  all  the  time  that  you  lived  with  Mr.  and 
Mrs.  Lii  you  were  never  picked  up  on  suspicion  of 
prostitution,  were  you? 

A.  How  could  I  ?  They  would  hardly  let  me  out 
of  the  house,  on  the  sidewalk. 

Q.     What  did  they  do,  chain  you? 
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A.     Ahnost. 

Q.     AYhat  do  you  mean  by  "almost"? 

A.  I  mean,  we  went  downtown,  but  one  of  them 
was  awfully  close  to  us. 

Q.     Well,  now,  have  you  ever  been  in  Salinas;? 

A.     California  ? 

Q.  Yes,  California,  or  any  other  Salinas  that 
you  know? 

A.  No,  I  have  never  been  in  Salinas.  I  think  I 
went  through  there  one  time  on  a  bus. 

Q.     Have  you  ever  been  in  Stockton'? 

A.     Only  through  there. 

Q.     Never  stopped  over?  A.     No. 

Q.     Or  on  the  outskirts?  A.     No. 

Q.  Do  you  know  what  kind  of  people  live  in 
Salinas?  What  is  the  principal  work  down  [67] 
there?  A.     No,  I  don't. 

Q.     Do  you  know  where  the  lettuce  fields  are? 

A.     Of  course  not.   I  went  through  on  a  bus. 

Mr.  Richardson:  I  o1)ject  to  this,  if  your  Honor 
please. 

The  Court:     The  objection  is  sustained. 

Mr.  Soares:     Save  an  exception. 

Q.  Have  you  ever  l)een  con\'icted  at  any  time  of 
any  offense?  A.     No,  sir. 

Q.     Never  in  your  life? 


A 

Q 

A 

Q 

A 


Never  in  my  life. 

Were  you  ever  in  New  Orleans? 

I  lived  there  for  five  years. 

You  weren't  convicted  while  you  were  there? 

I  never  worked  there. 
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Q.  Where  have  you  ever  worked  besides  Hono- 
lulu? A.     Right  here  in  Honokilu. 

Q.     No  other  place?  A.     No  other  place. 

Q.  You  were  a  virgin  when  you  came  to  Hono- 
lulu ?  A.     Maybe. 

Q.  Well,  tell  me  frankly  whether  you  were  or 
not?  A.     No,  I  wasn't. 

The  Court:  That's  objected  to.  We  will  take  a 
recess  now.  [68] 

(A  short  recess  w^as  taken.) 

Q.  (By  Mr.  Soares) :  Bid  I  understand  you 
correctly  to  say  that  the  only  people  that  the  police 
took  down  when  you  were  picked  up  in  Maui  were 
you,  Lum  and  the  old  Chinaman  ?  A.     Yes,  sir. 

Q.  And  the  old  Chinaman  lived  at  that  place,  is 
that  right?  A.     Yes,  sir. 

Q.  Are  you  sure  there  was  nobody  else  picked 
up  at  the  same  time?  A.     No,  sir. 

Q.     Did  you  meet  any  Filipino  in  that  house? 

A.     No. 

Q.  And  would  you  deny  that  you  had  sexual 
intercourse  with  a  Filipino  over  on  Maui  on  that 
occasion  ? 

A.  I  told  them  at  the  police  station  I  did,  be- 
cause I  wanted  to  come  back  to  this  island. 

Q.    You  did  tell  them  that  you  had? 

A.    Yes. 

Q.     But  you  lied? 

A.  Yes,  because  otherwise  they'd  keep  me  over 
there  longer. 

Q.     Did  they  force  you?  [69]  A.     No. 
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Q.  Well,  what  made  you  think  that  if  you  told 
the  Maui  police  that  you  had  had  sexual  intercourse 
with  a  Filipino  that  they  would  let  you  go? 

A.  Because  they  kept  asking  me  and  I  kept  tell- 
ing them  I  wasn't  working,  which  was  the  truth. 
They  thought  I  had  went  to  the  camps,  and  I  told 
them  I  hadn't.  So  they  kept  me  there  that  day  and 
that  night,  and  the  next  day  I  said.  Yes,  I  did.  And 
then  they  let  me  go. 

Q.  You  say  they  kept  you  that  day  and  that 
night?  You  mean  from  two  o'clock?  A.     Yes. 

Q.     x\nd  what  time  did  they  let  you  go? 

A.     The  next  afternoon. 

Q.     Next  afternoon?  Weren't  you  in  court  at  all? 

A.     No,  sir. 

Q.  You  never  were  in  court  of  Judge  Wong,  the 
District  Magistrate  of  Wailuku?  A.     No,  sir. 

Q.  And  you  deny  that  you  pled  guilty  before 
Judge  Wong  in  the  District  Court?  Just  a  minute 
until  you  hear  the  question.  You  are  too  anxious 
to  deny.  Will  you  deny  that  you  pled  gaiilty  before 
Judge  Wong  in  his  courtroom  of  the  District  Court 
in  Wailuku  and  that  you  were  giAen  a  suspended 
sentence  on  condition  that  you  would  leave  [70] 
Maui?  A.     No,  because  I  did  not  go  to  court. 

Q.     You  didn't  go  in  court  at  all? 

A.  The  only  thing  I  did  was  talk  to  the  vice 
squad. 

Q.     Did  you  talk  to  the  prosecutor  over  there? 

A.     I  talked  to  some  other  man.   I  think  he  was 
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in  the  vice  sqnad,  the  chief  of  vice  squad,  something 

like  that,  but  no  judge. 

Q.     But  you  were  never  in  the  courtroom? 

A.     No,  sir, 

Q.     Did  you  have  a  lawyer  over  there? 

A.     No,  sir. 

Q.     Did  they  give  you  the  name  of  the  Filipino 
that  they  claimed  you  had  intercourse  with? 

A.     No,  sir. 

Q.     Did  you  see  any  Filipino  that  they  claimed 
you  had  intercourse  with?  A.     No,  sir. 

Q.     Do  you  know  a  man  by  the  name  of  Harold 
Lewis?  A.     Not  that  I  recall. 

Q.     Who  plays  in  a  band,  has  a  band? 

A.     No. 

Q.     You  say  you  spent  some  time  at  the  Queen's 
Hotel  after  you  left  the  Miner  Lii  home  ? 

A.    Was  that  the  Queen's? 

Q.     Didn't  you  say  that?  [71] 

A.     It's  next  to  the  hospital.   I  think  the  name  of 
it  is  Queen's. 

Q.     Isn't  that  the  name  you  used.  Queen's  Hotel? 

A.    Yes,  I  only  spent  about  three  days  there. 

Q.     What?  A.     Three  days. 

Q.     Two  days?         -  A.     Two  or  three. 

Mr.  Richardson:    Just  a  little  bit  louder. 

The  Court:     That's  all  been  gone  over,  Counsel. 
Don't  go  over  it  again. 

Q.     (By  Mr.  Soares)  :     Did  you  register  in  your 
own  name?  A.     No,  I  used  someone  else's. 

Q.     Whose  name  did  you  use? 
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A.     Sampson. 

Q.     Francisco  Sampson,  Frank  Sampson? 

A.     Frank  Sampson, 

Q.  And  you  registered  as  Mr.  and  Mrs.  Frank 
Sampson  ?  A.     Yes. 

Q.     Who  was  with  you? 

A.     Well,  he  was  for  a  while,  but  not  too  long. 

Q.     Who  was  with  you? 

A.     Frank  Sampson. 

Q.  Do  you  know  a  young  fellow  by  the  name  of 
Babe?  [72]  A.     That's  the  same  one. 

Q.  He  is  going  to  be  a  witness  in  this  case,  isn't 
he?  That's  the  same  one  who  has  been  hanging 
around  here?  A.     I  think  so. 

Q.  Well,  didn't  3'Ou  go  down  the  elevator  with 
him? 

A.  I  don't  know  whether  he's  going  to  be  a  wit- 
ness or  not. 

Mr.  Richardson:  That  has  nothing  to  do  with 
this  case  whether  he  is  going  to  be  a  witness.  She 
doesn't  know  whether  he  is  going  to  be  a  witness 
or  not.   That's  up  to  me. 

Mr.  Soares :  Well,  whom  am  I  arguing  with,  the 
witness  or  counsel? 

The  Court:     Well,  you  shouldn't  be  arguing. 

Mr.  Soares:     I  am  trying  to  avoid  that. 

The  Court:  She  says  she  doesn't  know  whether 
he  is  going  to  be  a  witness  or  not. 

Q.  (By  Mr.  Soares):  Didn't  Mr.  Richardson 
question  you  and  this  man  that  you  call  Frank 
Sampson  together  about  the  facts  of  this  case? 
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A.     No. 

Mr.  Richardson :  I  object  to  that,  if  your  Honor 
please.  It  is  an  improper  question  to  ask  the  wit- 
ness whether  or  not  the  prosecution  has  inter- 
viewed  

Mr.  Soares:  It  would  be  improper  except  for 
the  fact  [73]  that  she  wouldn't  know  whether  he 
is  going"  to  be  a  witness  or  not. 

The  Court:  Well,  there  is  just  so  much  of  this 
so-called  cross-examination  that  it  seems  to  me  it  is 
just  a  sort  of  a  fishing  excursion.  Counsel,  I  don't 
feel  that  it  would  be  proper  to  give  you  any  more 
than  ten  minutes'  additional  time  to  finish  your 
cross-examination. 

Mr.  Soares:  Well,  I  certainly  will  expect  more 
than  ten  minutes,  if  the  Court  please.  We  have  only 
gotton  on  one  phase  of  her  testimony. 

The  Court:  Well,  you  had  better  get  on  another 
phase,  then,  if  it  is  of  importance  to  you. 

Mr.  Soares:  Well,  I  will  save  an  exception  to 
the  prejudicial  remarks  of  the  Court  that  I  had 
better  do  that,  this  and  that,  and  that  it  is  so-called 
cross-examination,  and  that  I  can  have  only  ten 
minutes  to  get  on  all  the  other  phases.  I  assign 
those  remarks  as  error  and  save  an  exception. 

Q.     Did  Frank  Sampson  go  by  any  other  name? 

A.     No. 

Q.  Is  this  the  same  Frank  Sampson  who  you 
say  carried  you  to  the  airport?  A.     Yes. 

Q.     In  San  Francisco?  A.     Yes. 
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Q.  Do  you  know  a  boy  by  the  name  of  Babe 
Blanco?  [74] 

A.  That's  his  stepfather.  A  lot  of  people  think 
he^s  a  Blanco,  but  he  isn't.   He's  Sampson. 

Q.  Do  you  know  any]:)ody  by  the  name  of — who 
goes  by  the  name  of  Bal)e  Blanco? 

A.  I  know  Babe  Sampson.  A  lot  of  people  think 
he  is  a  Blanco.   He  doesn't  go  by  that  name. 

Q.  Have  you  ever  known  him  to  use  the  name 
of  Babe  Blanco?  A.     No. 

Q.  I  will  ask  you  if  he  went  in  the  elevator  with 
you  this  morning  after  the  recess  sporting  a  tie 
with  a  great,  big  initial  "B"  on  it? 

A.     That's  right. 

Mr.  Richardson:  I  object  to  it,  your  Honor.  It 
doesn't  make  any  difference  what  sort  of  a  tie  he 
had. 

Mr.  Soares :  After  all,  circmustantial  evidence  is 
as  available  to  the  defendants  as  to  the  prosecution, 
and  we  are  laying  the  foundation  for  arguing  later 
that  this  woman  is  entirely  not  to  be  believed  in  any 
particular,  even  on  so  simple  a  matter  of  whether 
this  boy  goes  by  the  name  of  Babe  Blanco  or  not. 
She  tries  to  avoid  all  that.  It  is  very  material,  the 
circumstances  to  show  that  she  is  not  telling  the 
truth  in  any  respect. 

Mr.  Richardson:  I  further  object  to  all  these 
remarks  in  front  of  the  jury.  [75] 

The  Witness:     May  I  explain  something? 

The  Court:  Well,  you  had  better  proceed  with 
your  cross-examination. 
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Q.  (By  Mr.  Soares)  :  How  long  after  3^011  came 
to  Honohihi  did  you  meet  up  with  Babe? 

A.     He  came  over  here  not  too  long  after  I  came. 

Q.     How  long'^ 

A.     I  don't  quite  remember. 

Q.  Can't  you  give  us  any  idea  how  long  it  was 
before  you  saw  him  in  Honolulu  after  he  put  you 
on  the  airplane? 

A.     I  imagine  about  three  weeks. 
— ^Q.     At   the   airport?    You    were   still   living   at 
Miner  Lii's?  A.     Yes. 

Q.  Now,  do  you  know  when  it  was  that  you  first 
met  Mrs.  Lii?  A.     In  San  Francisco. 

Q.     When  was  it? 

A.     The  same  time  I  met  Mr.  Lii. 

Q.     What's  that? 

A.     The  same  time  I  met  Mr.  Lii,  about 

Q.     When  was  it? 

A.     about  four  days  before  I  come  over  here 

in  October. 

Q.     What's  that?  [76] 

A.     Around  the  5th  of  October. 

Q.     And  where  did  you  first  meet  him? 

A.     In  the  car. 

Q.     Whose  car? 

A.  It  belonged  to  some  girl  that  the  guy  was 
going  with  and  introduced  me  to  Miner. 

Q.     Who  was  driving  the  car? 

A.  I  think  he  was.  Anyhow,  he  was  behind  the 
wheel  when  I  sat  down  in  it. 


88  Miner  Lii  and  Alice  Lii  vs. 

(Testimony  of  Sarah  Lee  Wright.) 

Q.  Is  that  the  time  you  say  that  you  had  a  coke 
at  the  bar  and  then  went  out  to  the  car? 

A.     Yes,  sir. 

Q.  And  that  was  the  first  time  you  ever  met 
either  one  of  these  people?  A.     Yes. 

Q.  Who  got  to  til  at  ]mr  first  on  that  occasion, 
you  or  Miner  Lii? 

A.  When  I  first  saw  Miner  Lii,  I  was  going  in 
the  bar.   He  was  coming  up  the  street. 

Q.     You  what?  What's  the  last? 

A.  I  say,  when  I  went  up  into  the  bar,  he  was 
coming  up  the  street,  and  I  was  going  in.  I  don't 
know  if  he  had  been  in  there  before  or  not. 

Q.  You  walked  into  the  bar  ahead  of  Miner, 
then? 

A.  Yes,  because  that's  when  I  got  introduced  to 
him.  [77] 

Q.    Who  introduced  you?  A.     A  friend. 

Q.    What's  the  friend's  name? 

A.     Junior. 

Q.     What?  A.     Junior. 

Q.    Who  is  Junior?  A.     Junior  Sampson. 

Q.     Is  that  Frank  Sampson's  brother? 

A.    Yes. 

Q.  And  just  what  did  Junior  say  to  you  when 
he  introduced  you  to  Miner  Lii  ? 

A.  He  just  said,  "This  is  Miner  Lii,"  and  "He 
wants  to  talk  to  you."  So  I  says,  "What  about?" 
He  says, ' '  Maybe  about  going  to  Honolulu. ' ' 

Q.     Junior  told  you  all  that  ? 

A.    That's  what  he  told  me. 
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Q.  Do  you  know  how  Miner  Lii  knew  about 
you? 

A.  Well,  no.  From  what  Junior  told  me,  he 
came  over  there  looking  for  girls  to  bring  back 
over  here. 

Q.  Was  Miner  or  Mrs.  Lii  there  at  the  time  he 
told  you  that?  A.     No. 

Mr.  Soares:  I  move  that  that  be  stricken,  what 
Jmiior  is  supposed  to  have  told  her  not  in  the  pres- 
ence of  the  [78]  Defendants,  either  of  the  Defend- 
ants. 

The  Court :     It  may  be  stricken. 

Q.  (By  Mr.  Soares)  :  So  that  the  first  time  you 
met  Miner  Lii,  you  had  been  told  that  he  was  look- 
ing for  girls  to  come  to  Honolulu?  A.     Yes. 

Q.     And  you  knew  for  what  purpose  ? 

A.     I  didn't  until  I  talked  to  him. 

Q.  Then  Junior  introduced  you  and  said,  "This 
is  Miner  Lii, ' '  is  that  right  ?  A.     Yes. 

Q.  And  then,  will  you  give  us  the  conversation 
and  the  order  in  which  it  occurred  from  there  on? 

A.  Then  I  met  him.  Then  I  went  into  the  bar 
after  I  met  Mr.  Lii  and  I  was  drinking  a  coke.  And 
Junior  come  and  got  me  and  says 

Q.  Never  mind  what  Junior  says,  unless  Miner 
or  Mrs.  Lii  were  there. 

A.  They  wanted  to  talk  to  me  in  the  car.  So 
then  I  went  out  into  the  car  and  I  sat  down.  And 
so  we  started  to  talk. 

Q.    Where  did  you  sit  in  the  car  ? 

A.    In  the  front  seat. 
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Q.  And  who  else,  if  anyone,  was  in  the  front 
seat? 

A.  Junior  Sampson  was  behind  the  driver's 
seat.  [79] 

Q.    Junior  Sampson  was  in  the  driver's  seat? 

A.    Yes. 

Q.    Who  else? 

A.     And  Mr.  and  Mrs.  Lii  was  in  the  back. 

Q.  Now,  will  you  tell  us  the  conversation  that 
took  place  in  the  car,  telling  us  who  was  speaking 
and  what  they  said  in  the  order  in  which  it  was 
said? 

A.  Well,  I  sat  down  in  the  car  and  so  I  turned 
around  and  I  says,  "Are  you  the  ones  that  want  to 
see  me?" 

Q.     Just  a  little  bit  louder. 

A.  And  they  said,  "Yes."  So  I  says — oh,  then 
they  said,  "Would  you  like  to  go  to  Honolulu?" 

Q.     They  said  what  ? 

A.  "Would  you  like  to  go  to  Honolulu?"  So  I 
said,  "Yes,  I  always  wanted  to  go."  So  then  they 
told  me  that  they  had  a  house  over  here  where  I 
could  work,  and  they  told  me  how  much  they  were 
getting,  and  told  me  that  they  had  steady  business. 

Q.     They  had  what? 

A.  Steady  business,  all  local  business,  all  local 
business;  and  told  me  how  they  took  half;  to  stay 
there  and  eat  there  and  they'd  take  half  the  money; 
and  told  me  what  the  price  and  everything  was. 

Mr.  Soares :    May  I  have  that  last  ? 

(The  reporter  read  the  last  answer.)   [80] 


United  States  of  America  91 

C^Vstimony  of  Sarah  Lee  Wright.) 

Q.    And  what  was  the  price  ? 

A.     Twelve  dollars. 

Q.     Twelve  dollars,  did  you  say?  A.     Yes. 

Q.     Was  that  all  they  told  you  at  that  time  % 

A.     No.  Then  I  said,  well 

Q.  No,  I  mean,  is  that  all  that  Mr.  or  Mrs.  Lii 
told  you  at  that  time,  at  that  particular  part  of  the 
conversation  ? 

A.  It  is  the  same  time  that  I  told  them  I  wavS 
broke  and  I  couldn't  go,  the  only  reason  I  couldn't 
g6.  And  they  said,  that  was  quite  all  right,  they'd 
buy  my  ticket. 

Q.  Just  a  minute,  please.  After  they  gave  you 
all  these  details  and  told  you  what  the  proposition 
was,  you  said  you  were  broke  and  couldn't  go,  is 
that  right?  A.     That's  right. 

Q.    And  then  they  said  they'd  get  you  the  ticket? 

A.     That's  right. 

Q.     Then  what  happened  ? 

A.  So  then  I  told  them  I  would  think  it  over 
and  let  them  know  in  a  couple  of  days. 

Q.  And  was  that  the  end  of  the  conversation 
then?  A.     At  that  present  time,  yes. 

Q.  Did  you  make  any  arrangements  as  to  where 
you  were  to  meet  them  ? 

A.  No.  When  I  left  I  said,  "Between  now  and 
then  I  will  [81]  probably  see  you  aroimd  the  bar." 

Q.  Now,  have  you  told  us  everything  that  hap- 
pened on  this  first  occasion  ?  A.     Yes. 

Q.     Talking  about  the  first  day?  A.     Yes. 

Q.    Now,  when  did  you  meet  any  of  them  next? 
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A.  I  saw  them  the  next  day  in  the  bar,  but  we 
didn't  have  too  much  to  say. 

Q.     Did  you  say  anything  to  either  of  them  % 

A.     No.  ^^Hello"  and  that's  all. 

Q.     And  then  when  did  you  next  see  them  f 

A.  Oh,  then  I  saw  them  the  next  day  around  the 
corner  m  a  restaurant,  just  Alice,  and  she  was  ask- 
ing me  if  I  made  up  my  mind  yet,  and  I  told  her 
I  'd  let  her  know  the  next  day. 

Q.     Is  that  all  of  the  conversation  then  ? 

A.     That  day,  yes. 

Q.  And  then  when  did  you  next  see  either  of 
them  % 

A.     The  next  day  I  told  them  I  was  going  to  go. 

Q.  Is  that  all  the  conversation  you  had  with 
them  %  You  told  them  you  were  willing  to  go  ? 

A.  Oh,  no,  the  same  day  I  told  them  I  was  going 
to  go,  she  said,  she  tried  to  get  reservations  on  this 
smaller  plane. 

Q.     On  what? 

A.  On  a  different  air  company,  the  cheap  kind, 
the  one  [82]  you  have  to  pay  about  a  hundred. 

Q.     I  can't  hear  you. 

A.  I  don't  know  the  name  of  the  plane  but  any- 
how I  told  her  to  call  Pan-American  because  you 
can  always  get  Pan-American.  That's  when  we 
were  across  the  street  when  we  called. 

Q.     It  was  across  the  street,  you  say. 

A.     Yes. 

Q.  You  mean  across  the  street  to  use  the  tele- 
phone, not  that  the  office  was  across  the  street  ? 
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A.     Yes.   No,  there  was  a  telephone  booth  across 
the  street  so  she  went  over  there. 

Q.    Who  went  to  the  telephone  ? 

A.    All  three  of  us. 

Q.    Who  used  the  telephone?  A.     Alice. 

Q.     You    say   there's    a   telephone   booth?    You 
mean  a  public  booth  ?  A.    Yes. 

Q.     How  big  a  booth  was  that  ? 

A.     It's  big  enough  for  both  of  us. 

Q.     Is  it  different  from  the  usual  telephone  booth 
in  San  Francisco? 

A.     No,  but  two  can  get  in  it. 

Q.     Is  it  any  different  from  the  usual  telephone 
booth  in  San  Francisco  ?  [83]  A.     No. 

Q.     And  you  both  were  in  the  telephone  booth? 

A.    Yes. 

Q.     Is  it  one  of  those  affairs  where  you  have  to 
shut  the  door  before  the  light  goes  on  ? 

A.     I  don 't  recall.  We  didn  't  shut  the  door. 

Q.    And  the  light  went  on  ? 

A.     I  wouldn't  know.  No  one  shut  the  door. 

Q.     And  how  many  of  you  were  in  that  telephone 
booth  then? 

A.    Alice  and  I.  Miner  Lii  was  standing  outside. 

Q.     So  you  were  right  there  inside  the  telephone 
booth  with  the  doors  closed  while  Alice  telephoned  ? 

A.     The  door  was  open. 

Q.     They  didn't  close  it? 

A.     No,  we  didn't  close  the  door. 

Q.    What  was  it  you  said  just  a  little  while  ago 
about  the  doors  closed  ? 
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The  Court :  She  didn 't  say  that. 
Mr.  Soares:     May  I  have  that? 

(The  reporter  read  previous  questions  and 
answers  referred  to.) 

Q.  (By  Mr.  Soares)  :  And  then  Alice  in  your 
hearing  made  arrangements  for  a  ticket  by  Pan- 
American?  [84]  A.    Yes. 

Q.  Did  she  mention  your  name  over  the  tele- 
phone ? 

A.  Yes.  That's  why  I  had  to  get  in  the  tele- 
phone booth  real  close  so  I  can  tell  her  my  name. 

Q.     She  didn 't  know  your  name  ? 

A.     Not  the  last  name,  no. 

Q.  And  how  long  after  that  was  it  that  you  came 
to  Honolulu? 

A.  I  can't  be  sure  if  that  was  on  a  Saturday  or 
Simday  she  made  the  reservation. 

Q.  Well,  what  I  mean  is,  how  many  days  after 
the  date  that  she  telephoned  did  you  actually  get  on 
the  plane? 

A.  AYell,  that's  why  I  just  said  I  can't  remem- 
ber whether  it  was  Saturday  or  Sunday  that  she 
made  the  reservation,  so  I  don't  remember. 

Q.  I  asked  you,  what  day  of  the  week;  one  day 
after  you  were  in  the  telephone  booth  ? 

A.     Two  days,  I  suppose. 

Q.     How  many? 

A.     Two  days.  I  'm  not  sure. 

Q.    Two  days  after  that? 

A.     I'm  not  sure.  One  day  or  two  days. 
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Q.     It  may  have  been  the  next  day? 

A.  It  could  have  been;  it  could  have  been  two 
days. 

Q.     It  wasn  't  more  than  two  days  %  [85] 

A.     No. 

Q.  Now,  I  understood  you  to  say  in  answer  to 
Mr.  Richardson's  questions  that  you  were  going  to 
stay  with  Mr.  and  Mrs.  Lii  in  their  home  ? 

A.    Yes. 

Q.     That  was  the  arrangement?  A.     Yes. 

Q.  Did  you  inquire  about  them,  where  their 
home  was,  or  anything  about  it  ? 

A.     They  just  said  "Honolulu." 

Q.  They  didn't  tell  you  what  part  of  town  or 
the  address  or  anything  %  A.     No. 

Q.  Now,  who  occupied  the  seat  with  you  on  the 
plane  coming  over?  A.     Well,  no  one. 

Q.     Did  Mr.  and  Mrs.  Lii  sit  next  to  each  other? 

A.    Yes. 

Q.  On  the  plane?  Was  there  anybody  else  on 
that  plane  whom  you  knew  ? 

A.     Only  my  girl  friend  Mary  Chang. 

Q.     How  long  had  you  known  Mary  Chang  ? 

A.    About  six  months. 

Q.    What?  A.     About  six  months.  [86] 

Q.  Did  you  tell  her  you  were  coming  over  to 
Honolulu?  A.    Well,  yes. 

Q.  When  did  you  first  tell  Mary  Chang  you  were 
coming  to  Honolulu? 

A.     When  I  let  Mr.  and  Mrs.  Lii  know. 
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Q.  Was  she  there  at  the  same  time  or  did  you 
have  to  look  her  up  ? 

A.  Oh,  no.  She  came  over  to  my  house  before — 
she  came  over  to  my  house  about  every  day  and  she 
stayed  all  night  in  my  house  once  in  a  while. 

Q.     You  have  been  good  friends'?  A.     Yes. 

Q.     Do  you  owe  her  some  money*?  A.     No. 

Q.  Did  Mary  go  down  to  the  airport  in  the  same 
car  that  you  went  down  ?  A.     Yes. 

Q.  Did  you  know  that  Mary  was  coming  to 
Honolulu  before  you  saw  her  on  the  plane  ? 

A.    Well,  she  wasn  't  supposed  to  go. 

Q.  So  you  didn't  know  before  you  saw  her  on 
the  plane,  is  that  right  ? 

A.  I  knew  when  they  bought  her  ticket  that  she 
was  going. 

Q.  Was  that  the  same  day  that  they  bought  your 
ticket?  [87] 

A.  I  don't  know.  They  called  up  and  got  my 
ticket,  and  they  went  down  and  picked  it  up.  I 
wasn't  with  them  then.  They  bought  her  ticket 
just  when  the  plane  was  getting  ready  to  leave. 

Q.  So  she  hadn't  told  you  she  was  coming  to 
Honolulu  % 

A.  She  didn't  mention,  she  didn't  think  she  was 
coming. 

Q.     What^? 

A.     She  didn't  think  she  was  coming. 

Mr.  Soares :     No  further  questions. 

Mr.  Richardson:     That's  all,  Miss  Wright. 
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The  Court:     You  are  excused. 

(Witness  excused.) 

The  Court :     Call  your  next  witness. 
Mr.  Richardson :     Call  Mr.  Velazquez. 

EDWARD  GEORGE  VELAZQUEZ 

a  witness  on  behalf  of  the  Plaintiff,  being  duly 
sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Richardson: 

Q.     Will  you  state  your  full  name,  please,  sir? 

A.     Edward  George  Velazquez,  V-e-1-a-z-q-u-e-z. 

Q.     Mr.  Velazquez,  what  position  do  you  hold? 

A.  I  am  senior  cashier  for  Pan-American  Air- 
ways in  San  Francisco.  [88] 

Q.     In  the  San  Francisco  office?  A.     Yes. 

Q.  Mr.  Velazquez,  will  you  tell  the  Court  and 
gentlemen  of  the  jury  what  procedure  is  used  when 
tickets  are  purchased  there  at  your  office,  and  what 
forms  are  in  general  use  there  ? 

A.  The  general  procedure  when  a  ticket  is  pur- 
chased at  the  district  sales  office  in  San  Francisco 
is  as  follows:  The  passenger  or  the  purchaser  will 
give  the  clerk  at  the  cx)unter  his  sum  of  money  to 
pay  for  the  ticket,  and  the  clerk  at  the  counter  will 
send  it  to  the  cashier  in  a  pneumatic  tube  system. 
The  cashier  then  receives  the  money,  makes  the 
change,  and  sends  it  back  to  the  clerk  at  the 
counter. 

Q.    Does  the  cashier  make  a  notation  when  they 
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receive  money  showing  that  money  received  for  cer- 
tain tickets'? 

A.  Every  cash  transaction  is  accompanied  by 
what  we  call  a  cash  slip.  This  cash  slip  states  on  it 
how  much  cash  has  been  received  and  the  amount 
of  the  sale  and  whether  any  change  is  due,  and  the 
cashier  who  has  concluded  the  sale  then  puts  his 
initials  on  the  cash  slips  and  makes  other  pertinent 
remarks. 

Q.  Now,  Mr.  Velazquez,  when  a  passenger  buys 
a  ticket,  does  the  clerk  who  actually  issues  the 
ticket,  do  they  put  the  name  of  the  passenger  on 
the  ticket *?  A.     That's  correct,  they  do. 

Q.  And,  then,  is  a  portion  of  the  ticket  given 
to  the  [89]  passenger? 

A.  The  Pan-American  ticket  is  composed  of  sev- 
eral sections,  one  of  them  being  what  is  commonly 
referred  to  as  the  flight  coupon.  The  flight  coupon 
and  the  cover  of  the  ticket  are  given  to  the  passen- 
ger. There  are  also  carbonized  portions  to  that 
ticket,  one  of  them  being  an  auditor's  coupon; 
another  being  a  clearance  house  coupon ;  and  a  third 
being  an  agent's  coupon,  which  is  the  file  copy  for 
our  office. 

Q.  And  the  original  of  the  ticket,  you  say  that  is 
made  out  in  several  sections  to  the  passenger,  is 
that  correct?  A.     That's  correct. 

Q.  Mr,  Velazquez,  I  will  hand  you  two  carbon 
copies  of  tickets  and  ask  you  if  you  can  identify 
those? 

A.     I  have  two  agent's  coupons  here  which  are 
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the  carbonized  coupons  of  the  tickets,  form  261P- 

463792  and  261P-463793. 

Q.  Now,  you  are  reading  the  serial  numbers  on 
the  tickets,  are  you  not  ? 

A.  Those  are  the  accountable  serial  numbers  on 
those  tickets.  Those  are  in  sequence. 

Q.     Does  one  follow  right  after  the  other  ? 

A.     That's  correct. 

Q.  Does  that  indicate  to  you  that  those  tickets 
were  sold  at  the  same  time  %  [90] 

A.  The  presumption  would  be  in  that  case  be- 
cause there  is  also  a  validation  stamp  on  these 
tickets,  the  validation  date  being  October  7th  for 
the  two  of  them. 

Q.  Now,  what  names  do  those  tickets  show  for 
the  passengers  who  travelled  on  them  ? 

A.  Ticket  261P-463792  shows  the  name  of  Miner 
Lii  and  Alice  Lii,  and  ticket  261P-463793  shows  the 
name  of  Sarah  Lee  Wright. 

Q.    What  date  do  those  tickets  bear  % 

A.     They  bear  the  validation  date  of  October  7th. 

Q.  Does  that  mean  the  date  the  tickets  were 
purchased  ? 

A.  That  means  the  date  on  which  the  tickets 
were  made  out. 

Q.    Were  made  out? 

A.  Not  necessarily  purchased.  The  cash  slip 
which  accompanies  this  has  the  date  on  which  they 
were  purchased. 

Q.  Now,  Mr.  Velazquez,  you  can  identify  these 
two  pieces  of  paper  as  being  carbon  copies  of  cou- 
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pons   that  are  used  by  the   Pan-American   office? 
A.     That's  correct,  sir. 

(Mr.  Richardson  hands  the  two  papers  re- 
fen^ed  to  to  Mr.  Soares.) 

Mr.  Richardson:  If  your  Honor  please,  I  wish 
to  offer  in  evidence  two  carbon  copies  of  the 
tickets. 

Mr.  Soares:     No  objection.  [91] 

The  Court:     Received. 

The  Clerk:     Plaintiff's  Exhibits  A-1  and  A-2. 

(The  documents  referred  to  were  received  in 
evidence  as  Plaintiff's  Exhibits  A-1  and  A-2.) 

Q.  (By  Mr.  Richardson)  :  And,  Mr.  Velazquez, 
I  also  hand  you  another  piece  of  paper  and  ask  if 
you  can  identify  it,  and  if  so,  just  explain  to  the 
jury  what  it  is. 

A.  This  is  a  form  which  we  use  locally  in  the 
San  Francisco  district  sales  office,  and  we  refer  to 
it  as  a  cash  slip.  This  form  is  used  in  consummat- 
ing a  sale.  And  it  contains  information  as  to  the 
amount  of  money  received,  the  amount  of  money 
involved  in  the  sale,  and  also  whether  any  change 
was  made.  In  addition  to  that,  it  contains  the 
names  of  the  passengers  appearing  on  the  tickets 
which  accompanied  this  cash  slip.  And  it  also  con- 
tains the  ticket  numbers  as  well  as  the  value.  In 
addition  to  that,  it  also  has  the  notation  by  the 
cashier  who  received  the  transaction  as  to  the  date 
and  also  his  initials  and  the  type  of  payment  made. 


TJyiited  States  of  America  101 

(Testimony  of  Edward  George  Velazquez.) 

Q.  Now,  that  particular  slip  that  you  have  there, 
does  that  cover  the  two  tickets  that  you  just  exam- 
ined, the  same  names  ? 

A.  This  slip  has  the  same  names,  those  of  Miner 
Lii  and  Alice  Lii  and  Sarah  Lee  Wright,  and  also 
the  two  ticket  numbers  corresponding  to  those 
which  you  just  handed  to  me.  [92] 

Q.     The  same  serial  numbers  on  the  tickets  ? 

A.     That's  right. 

Q.  What  is  the  total  amount  of  money  that 
shows  was  derived  from  that  sale  ? 

A.  Well,  we  show  in  this  cash  slip  that  our 
counter  clerk  and  subsequently  the  cashier  received 
$560,  and  the  sale  itself  was  for  $552.  Therefore, 
change  of  $8  was  made. 

Q.  Now,  how  was  that  money  paid  to  Pan- 
American  1 

A.  According  to  the  notation  made  on  this  by 
the  receiving  cashier,  $450  of  the  $560  received  was 
in  traveler's  checks  and  the  remainder  was  in  cash, 
cash,  either  currency  or  coin. 

Q.  Four  hundred  fifty  was  in  traveler's  checks 
and  the  remainder  in  cash  ? 

A.     That's  correct. 

Q.  From  your  experience  with  the  records  and 
your  experience  in  your  job,  Mr.  Velazquez,  would 
you  say  that  on  this  particular  sale  that  that 
amount  of  money  was  paid  all  by  the  same  person, 
or  could  you  tell 

Mr.  Soares:  We  object  to  that  conclusion  by 
the  witness  as  not  justified. 
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The  Court:     Sustained. 

Q.  (By  Mr.  Richardson)  :  You  do  identify  this 
slip  as  being  part  of  the  records  in  use  by  Pan- 
American?  [93]  A.     That's  correct,  sir. 

(Mr.  Richardson  hands  paper  referred  to  to 
Mr.  Soares.) 

Mr.  Richardson:  If  your  Honor  please,  I  wish 
to  offer  in  evidence  this  slip. 

Mr.  Soares:  We  have  no  objection  to  the  one 
slip  identified  by  the  witness. 

Mr.  Richardson :  There  are  some  others  involved 
in  other  cases. 

The  Court:     Received. 

The  Clerk :     Plaintiff's  Exhibit  B. 

(The  document  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  B.) 

Cross-Examination 
By  Mr.  Soares: 

Q.  Did  you  bring  with  you  any  of  the  other 
records  of  the  Pan-American? 

A.  No,  sir,  those  are  the  only  records  I  brought 
with  me. 

Q.  Are  you  familiar  with  any  record  pertaining 
to  a  person  by  the  name  of  Mary  Chang  ? 

A.     I'm  sorry,  I  didn't  get  the  question. 

Q.  Are  you  familiar  with  any  records  pertaining 
to  a  person  by  the  name  of  Mary  Chang  ? 

A.    Mary  Chang  ?  No,  I  am  not. 

Q.    You  weren't  asked  to  look  that  up?  [94] 
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A.     No. 

Q.  So  you  wouldn  't  be  able  to  tell  whether  Mary 
Chang  was  on  the  plane,  was  a  passenger  on  that 
same  plane  or  had  a  ticket  on  that  same  plane  or 
not,  would  you? 

A.     Not  offhand,  I  wouldn't  say. 

Q.    Back  in  San  Francisco  you  could  ? 

A.  Well,  it  all  depends  on  whether  she  pur- 
chased a  ticket  or  not. 

Mr.    Soares:     All   right.    No   further  questions. 

Mr.  Richardson:  That's  all,  Mr.  Velazquez. 
Thank  you  very  much. 

(Witness  excused.) 

Mr.  Richardson :     Call  Frank  Sampson. 

FRANK  SAMPSON 

a  witness  on  behalf  of  the  Plaintiff,  being  duly 
sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Richardson: 

Q.  Mr.  Sampson,  will  you  state  your  full  name 
to  the  Court,  please?  A.     Frank  Sampson. 

Q.     What  kind  of  work  do  you  do,  Mr.  Sampson  ? 

A.     I  am  a  merchant  seaman. 

Q.     Merchant  seaman?  A.     Yes.  [95] 

Q.  Now,  do  you  know  the  Defendants  in  this 
case,  Miner  Lii  .and  Alice  Lii?  A.     Yes,  I  do. 

Q.     How  long  have  you  known  them  ? 

A.     I  have  known  Miner  Lii  for  about  ten  years. 
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Q.  Where  is  your  home,  Mr.  Sampson,  in  San 
Francisco'?  A.     San  Francisco. 

Q.    Where  did  you  know  Miner  Lii  ? 

A.    Where? 

Q.     In  San  Francisco  ?  A.     Yes,  I  did. 

Q.    And  do  you  know  Sarah  Lee  Wright? 

A.    Yes,  I  do. 

Q.     How  long  have  you  known  her  ? 

A.     Since  August,  1950. 

Q.     August  of  1950?  Where  did  you  meet  Sarah? 

A.     At  my  dad's  establishment,  which  is  a  bar. 

Q.     That  is  in  San  Francisco  ? 

A.     San  Francisco. 

Q.  Now,  Mr.  Sampson,  I  will  ask  you  with  ref- 
erence to  some  time  around  the  first  part  of  October 
of  last  year,  did  you  see  Sarah  Lee  Wright  and 
Miner  and  Alice  Lii  together  ? 

A.    Yes,  I  did. 

Q.     Where  was  that? 

A.     In  my  dad's  bar.  [96] 

Q.     What  is  the  name  of  your  father's  bar? 

A.     Blanco's  Tavern. 

Q.  Do  you  remember  the  date  that  you  saw  them 
there  together?  A.     No,  I  don't. 

Q.  At  any  rate,  you  knew  them  all?  You  know 
botli  tlie  Liis  and  Miss  Wright? 

A.    That's  right. 

Q.  Did  you  have  a  conversation  there  with 
them?  A.     No,  I  didn't. 

Q.  Did  you,  either  that  day  or  within  the  next 
few  days — were  you  present  when  a  conversation 
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was  had  between  the  Defendants,  Miner  and  Alice 
Lii  and  Sarah  Lee  Wright,  with  reference  to  com- 
ing to  Honolulu? 

A.  No,  I  didn't  hear  anything  about  that  until, 
I  guess,  a  couple  of  days  before  they  left  San 
Francisco. 

Q.  A  couple  of  days  before  they  left?  Well,  did 
you  hear  something  about  it  then  *? 

A.     Oh,  yes. 

Q.  Well,  now,  what  did  you  hear  ?  Who  did  you 
hear  it  from  f 

A.  I  heard  it  from  Mr.  and  Mrs.  Lii.  They  were 
talking  about  going  to  Honolulu,  if  she  would  like 
to  go  for  a  vacation  to  Honolulu. 

Q.    Well,  now,  who  was  going  ?  [97] 

A.     Say  that  again. 

(The  reporter  read  the  last  question.) 

Q.  Well,  you  heard  them  all  talking  there  to- 
gether about  coming  to  Honolulu,  is  that  correct? 

A.    Yes,  at  that  time,  yes. 

Q.  And  did  you  know  whether  or  not  Sarah  was 
going  to  come  with  Lii  ? 

A.  No,  she  didn't — she  was — she  said  that  she 
didn't  know  whether  she  was  going  to  go  or  not. 

Q.  She  didn't  know  whether  she  was  going  to 
go  or  not?  A.     That's  right. 

Q.    Later  on  did  she  ever  change  her  mind  ? 

Mr.  Soares:  We  object  to  that  as  calling  for  a 
conclusion  of  the  witness.  No  time  or  place  is  fixed. 

Q.  (By  Mr.  Richardson) :  Did  she  say  any- 
thing further  to  you  about  going  after  that  ? 
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A.     No,  she  didn't. 

Q.  Now,  on  Monday,  October  7th,  did  you  take 
Miner  Lii  and  Alice  Lii  and  Miss  Wright  to  the 
airport  ?  A.     Yes,  I  did. 

Q.  How  did  that  come  about?  How  did  you 
happen  to  take  them  out  there  1 

A.  Well,  I  told  them  previous  that  I  would  take 
them  to  the  airport  when  he's  ready  to  leave.  [98] 

Q.    You  told  who? 

A.  Mr.  Lii.  Seeing  that  he  was  a  friend  of  my 
dad's  and  friend  of  mine  for  some  time,  to  show 
him  the  hospitality  of  San  Francisco. 

Q.  What  time  did  you  take  them  there?  What 
time  of  the  day  was  it  ? 

A.  It  was  in  the  morning.  He  had  to  be  there 
by  nine  o  'clock. 

Q.     Who  all  went  to  the  airport  with  you  ? 

A.  Mr.  and  Mrs.  Lii  and  Miss  Wright  and  a  girl 
named  Maiy. 

Q.     A  girl  named  Mary?  A.     That's  right. 

Q.     Do  you  know  her  last  name  ? 

A.     No,  I  don't. 

Q.     Did  you  go  to  the  airport  in  your  car  ? 

A.     Yes,  they  did. 

Q.     Did  you  see  them  get  aboard  the  plane  there  ? 

A.     No,  I  didn't. 

Q.  You  just  took  them  to  the  airport  and  then 
left,  is  that  right  ?  A.     That 's  right. 

Q.  Did  you  hear  the  flight  called  for  the  plane 
to  leave  the  airport  ? 

A.     Yes,  I  did.    That's  at  the  time  I  left.  [99] 
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Q.     That's  the  time  you  left?  A.     Yes. 

Q.  They  announced  over  the  loudspeaker  sys- 
tem that  the  flight  was  going  out  ?  A.     Yes. 

Q.  Now,  have  you  been  back  over  here,  Mr. 
Sampson,  since  you  took  them  to  the  airport  last 
October  %  A.     Yes,  I  have. 

Q.     Where  did  you  stay  while  you  were  here? 

A.    At  Mr.  Lii's  place. 

Mr.  Soares:     I  didn't  hear. 

(The  reporter  read  the  last  answer.) 

Q.  (By  Mr.  Richardson) :  Was  Sarah  Lee 
Wright  staying  there  at  the  time  you  were  here? 

A.     Yes,  she  was. 

Q.     How  long  did  you  stay  here  ? 

A.     Three  weeks. 

Q.  Did  you  stay  at  the  Lii's  place  the  entire 
three  weeks?  A.     Yes,  I  did. 

Q.  And  was  she  there  for  the  entire  three  weeks, 
too?  A.    Yes,  she  was. 

Mr.  Richardson :     That's  all.  [100] 

Cross-Examination 
By  Mr.  Soares: 

Q.  On  how  many  different  occasions  did  you  see 
Miner  Lii  in  San  Francisco  in  the  first  part  of  Oc- 
tober last  year?  A.     Just  the  first  time. 

Q.     Only  once,  you  mean? 

A.    Yes,  that's  all,  once. 

Q.     And  that  was  at  your  dad's  bar? 

A.     That's  right. 
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Q.  Did  you  talk  to  him  then? 

A.  Oh,  yes,  I  did. 

Q.  Was  anybody  with  yoir? 

A.  Not  at  the  present,  no.  His  wife  came  about 
an  hour  later,  I  believe. 

Q.  AVere  he  and  you  drinking  at  the  bar  ? 

A.  He  doesn't  drink. 

Q.  Miner  Lii  doesn't  drink? 

A.  He  doesn't  drink. 

Q.  Well,  while  you  were  there  with  him,  was 
anybody  else  there,  or  the  two  of  you? 

A.  No,  there  wasn't. 

Q.  Just  the  two  of  you  alone  ?  A.     Yes. 

Q.  How  long  has  it  been  since  you  have  seen 
Miner  before  that?  A.     Since  1944.  [101] 

Q.  And  where  had  you  seen  him  then  ? 

A.  I  run  into  him  then  at  Waikiki  beach. 

Q.  Here  in  Honolulu?  A.     In  Honolulu. 

Q.  Were  you  shipmates  at  any  time  ? 

A.  No,  we  weren't. 

Q.  What  was  your  last  ship  ? 

A.  The  Pierre  Marquette. 

Q.  And  when  was  that  ? 

A.  From  the  21st  of  April  to  May  15th. 

Q.  This  year?  A.     This  year. 

Q.  You  say  you  stayed  at  Miner  Lii's  place? 

A.  I  did. 

Q.  For  about  three  weeks  ? 

A.  About  three  weeks. 

Q.  How  long  was  it  after  they  left  San  Fran- 
cisco that  you  came  here  and  went  to  Miner  Lii's? 
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A.     I  guess  about  a  month. 

Q.     They  had  been  home  about  a  month  ? 

A.     Three  weeks  to  a  month,  something  like  that. 

Q.     Did  you  come  down  alone? 

A.     Yes,  I  did. 

Q.     Are  you  married?  A.    Yes,  I  am.  [102] 

Q.    Was  your  wife  ever  here  ? 

A.    Yes,  she  was. 

Q.     When  was  she  here  ? 

A.     She  was  here  in  November. 

Q.     You  were  still  living  in  Miner  Lii^s  then? 

A.     No,  I  wasn't. 

Q.  And  where  did  your  wife  stop  while  she  was 
here  ? 

A.     We  stayed  at  the  Beach  Walk  apartments. 

Q.    Were  you  here  then?  A.    Yes,  I  was. 

Q.     How  long  was  she  here? 

A.    About  three  weeks. 

Q.  And  did  you  and  she  live  together  in  the 
Beach  Walk  apartments?  A.     Yes,  we  did. 

Q.     How  long  had  you  known  Sarah  Lee  Wright  ? 

A.     Since  August  of  1950. 

Q.  So  you  had  only  know  her  two  or  three 
months  when  you  met  Miner  Lii  at  your  dad's  bar, 
is  that  right?  A.     Right. 

Q.     Did  you  know  what  her  business  was  ? 

A.     No,  not  at  that  time. 

Q.     What's  that?  A.     Not  at  the  time. 

Q.  All  the  time  she  was  in  San  Francisco  you 
didn't  [103]  know  what  her  business  was? 
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A.  Well,  I  just  seen  her.  She  had  worked  at  a 
night  club  there  in  San  Francisco. 

Q.  This  Mary  who  accompanied  you  to  the  air- 
port, how  long  had  you  known  her? 

A.  I  knew  her  a  long  time  ago  when  we  were 
kids. 

Q.  When  you  were  on  a  ship — when  you  were 
kids? 

A.    When  we  were  children.  I  knew  her  brother. 

Q.  Now,  the  first  time  you  knew  that  Sarah  was 
coming  to  Honolulu  was  when  you  heard  her  say 
she  was  coming  for  a  vacation  on  this  day? 

A.     No,  the  night  before  they  left  San  Francisco. 

Q.  And  that  was  the  night  before  she  left,  is  that 
right?  A.    Yes. 

Q.  Now,  was  that  the  same  day  you  met  Mmer 
the  first  time  in  October?  A.     No,  it  wasn't. 

Q.  How  many  times  had  you  been  together  with 
Miner  Lii  or  with  Miner  Lii  and  his  wife  before 
the  occasion  on  which  Sarah  was  also  present  and 
she  had  said  she  was  coming  to  Honolulu  for  a  va- 
cation? A.     Well,  twice,  two  times. 

Q.     And  the  first  time  who  all  were  in  the  party? 

A.  Walked  in  my  dad's  bar  was  Mr.  and  Mrs. 
Lii  and  [104]  Sarah, 

Q.     Mr.  and  Mrs.  Lii  and  Sarah? 

A.     Right. 

Q.     They  were  there  ?  And  did  you  talk  to  them  ? 

A.  Yes,  I  just  said  *' hello"  and  sat  down  with 
them. 
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Q.     And  that  was  all?  A.     That's  all. 

Q.  And  then  how  long  after  that  was  it  that 
Sarah  told  you  she  was  coming  to  Honolulu  for  a 
vacation? 

A.  It  was  the  night  before  they  left,  about  two 
days  I  mean. 

Q.     How  many  days  ?  A.     Two  days. 

Q.  Two  days  afterwards?  Then  you  offered  to 
bring  then  to  the  airport?  A.     That's  right. 

Q.     Where  did  you  pick  Sarah  up? 

A.    At  100  Webster  Street,  San  Francisco. 

Q.     What  is  that,  do  you  know  ? 

A.     I  guess  you  call  it  a  flat. 

Q.     Is  that  where  she  lived? 

A.     That's  where  she  lived. 

Q.     Is  that  where  her  mother  lives? 

A.     I  don't  know  if  she  has  a  mother  there. 

Q.    What's  that?  [105] 

A.    Where  her  mother  lives  ? 

Q.    Yes. 

A.     I  don't  know  where  her  mother  lives. 

Q.    You  don't  know^  if  she  has  a  mother? 

A.     That's  right. 

Q.    Was  she  alone  when  you  picked  her  up  ? 

A.    No,  Mary  was  there. 

Q.  Do  you  know  where  Mary  was  living  at  that 
time?  A.     No,  I  don't. 

Q.  Who  was  with  you  when  you  picked  up  Sarah 
and  Maiy  at  100  Webster  Street? 

A.     No  one,  just  myself. 

Q.     Then  where  did  you  pick  up  Miner  Lii  and 
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his  wife?  A.     At  tlieir  hotel  on  Taylor  Street. 

Q.     Taylor  Street?  A.     Taylor  Street. 

Q.  And  after  picking  up  Mr.  and  Mrs.  Lii,  did 
you  go  straight  to  the  airport? 

A.     Yes,  we  did. 

Q.     You  didn't  pick  up  anybody  else? 

A.     No  one  else. 

Q.  And  were  you  at  the  airport  very  long  before 
it  was  time  for  them  to  get  on  the  plane  ? 

A.     About  three,  four  minutes,  I  believe. 

Q.     Three  or  four  minutes?  [106]  A.     Yes. 

Q.  You  hardly  had  got  them  there  when  you 
heard  them  call  the  flight? 

A.    Yes,  as  soon  as  their  bags  were  picked  up. 

Q.     Just  about  made  the  plane,  is  that  right  ? 

A.  Yes.  Well,  they  call  it  15  minutes  earlier 
before  the  plane  takes  off. 

Q.  And  when  the  flight  was  called,  did  Mr.  and 
Mrs.  Lii,  Mary  and  Sarah  then  start  for  the  plane? 

A.    Yes,  they  did. 

Q.     And  you  turned  around  and  went  out? 

A.     That's  right. 

Q.     You  were  there  only  three  or  four  minutes  ? 

A.     That's  right. 

Q.  The  first  time  you  saw  Miner  and  Alice  Lii 
and  Sarah  together  you  didn't  stop  to  talk,  merely 
said  ''Hello"  and  kept  going? 

A.     I  was  right  at  the  bar,  sitting  at  the  bar. 

Q.     They  were  sitting? 

A.  They  were  sitting  at  the  booth.  I  was  sitting 
at  the  bar. 
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Q.     And  it  was  from  the  bar  that  you  saw  them? 

A.     That's  right. 

Q.     And  that's  all  the  conversation? 

A.     Right  there,  yes.  [107] 

Q.  Was  anybody  else  with  them?  Was  Mary 
there  at  that  time?  A.     No,  she  wasn't. 

Q.     Just  three  of  them?  A.     That's  right. 

Q.  Did  you  see  anything  more  of  them  that 
night?  A.     No,  I  didn't. 

Q.  Whose  car  did  you  use  to  take  them  to  the 
airport  ?  A.     My  car. 

Q.     You  have  a  brother  who  is  known  as  Junior? 

A.     That's  right. 

Q.     Does  he  own  a  car,  too? 

A.     I  don't  know  now  at  the  present. 

Q.     Well,  at  that  time?  A.     No. 

Q.     Did  you  ever  lend  Miner  Lii  your  car? 

A.     No. 

Q.  In  San  Francisco?  You  and  Sarah  were 
pretty  good  friends,  weren't  you,  after  you  met  her? 

A.     Well,  pretty  good  friends. 

Q.  And  you  followed  her  to  Honolulu,  didn't 
you?  A.     No,  I  didn't. 

Q.  Did  you  have  a  ship  in  October  before  you 
met  Miner  Lii?  A.     No,  I  didn't.  [108] 

Q.  Before  you  knew  Sarah  was  coming  to  Hono- 
lulu? A.     No,  I  didn't. 

Q.  When  you  learned  that  Sarah  was  coming  to 
Honolulu,  then  you  shipped  over? 

A.    No,  I 

Q.    How  long  after? 
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A.     Four  months,  I  believe.  In  March. 

Q.  I  mean,  how  long  after  you  knew  that  Sarah 
was  coming  to  Honolulu  was  it  that  you  shipped  ? 

A.  Well,  February.  I  was  on  a  ship  in  Feb- 
ruary. 

Q.     In  February  following? 

A.  That's  right.  You  mean  w^hen  I  came  over 
to  Honolulu  % 

Q.    Yes. 

A.  Came  over  in  October,  I  believe,  or  the  first 
part  of  November. 

Q.     Well,  how  did  you  come  over? 

A.     I  came  over  by  plane. 

Q.     Oh,  you  didn't  come  as  a  seaman? 

A.     No,  I  didn't. 

Q.     Did  you  buy  your  own  ticket? 

A.    Yes,  I  did. 

Q.     With  your  own  money?  A.    Yes,  I  did. 

Q.  It  isn't  true  that  Sarah  sent  you  money  to 
come  over  ?  [109] 

A.     She  sent  me  some  money  but  not  to  come  over. 

Q.    What? 

A.     She  sent  me  some  money  but  not  to  come  over. 

Q.     How  much  money  did  Sarah  send  you? 

Mr.  Richardson:  I  object  to  that,  if  your  Honor 
please.  He  made  the  same  objection — trying  to  show 
how  much  money  this  girl  earned. 

Mr.  Soares:  It  isn't  to  prove  how  much  she 
earned  or  anything.  It  is  to  prove  the  relationship 
between  these  two  people. 

The  Court:     All  right.   Answer  it. 
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Q.  (By  Mr.  Soares) :  How  much  did  Sarah 
send  you  ?  A.     I  guess  $200,  I  believe. 

Q.  Did  she  send  you  any  other  money  at  any 
other  time?  A.     No,  she  didn't. 

Q.     Why  did  vshe  send  you  $200,  do  you  know  % 

A.     No,  I  don't. 

Q.     Did  she  send  any  letter  with  it? 

A.     No. 

Q.     Just  sent  you  $200  without  saying  a  word? 

A.     That's  right. 

Q.  And  how  long  before  you  came  to  Honolulu 
did  you  receive  that  $200? 

A.     Oh,  three  days,  I  believe.  [110] 

Q.  Had  you  comnmnicated  with  Sarah  in  any 
way  from  the  time  she  left  for  Honolulu  until  you 
received  that  $200?  A.    Yes. 

Q.     By  what  means  did  you  communicate? 

A.     Oh,  by  letter. 

Q.     Did  you  ever  send  her  a  wire  ? 

A.     No,  I  didn't. 

Q.     How  did  this  $200  come  to  you? 

A.    By  wire. 

Q.  Now,  isn't  it  true.  Babe,  that  what  happened 
was  that  you  wired  to  Sarah  for  some  money  so  that 
you  could  come  to  Honolulu? 

A.     No,  that's  wrong. 

Q.     Well,  how  many  wires  did  you  send  to  Sarah  ? 

A.     Didn't  send  any  at  all. 

Q.     It  was  the  money  that  came  to  you  by  wire? 

A.     That's  right. 

Q.    You  wrote  her  also? 
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A.     Yes.  Not  for  money. 

Q.     You  know  you  never  asked  for  any  money? 

A.     No,  I  didn't. 

Q.  Is  that  the  only  time  you  ever  received  money 
from  Sarah?  A.     That's  right. 

Q.  And  you  don't  understand  why  she  should  be 
sending  [111]  you  $200? 

A.  No.  I  mean,  we  were  pretty  good  friends. 
She  sends — well,  she's  good-hearted. 

Q.  And  she  just  sent  this  out  of  the  bigness  of 
her  heart?  A.     Could  be. 

Q.     Well,  was  it?  A.    Yes. 

Q.     You  were  surprised  when  you  received  it? 

A.     I  was. 

Q.  So  you  bought  a  ticket  to  come  down  and  see 
her? 

A.  Not  to  see  her.  I  planned  attending  the  Uni- 
versity here. 

Q.     You  planned  to  attend  the  University  here? 

A.  I  wanted  to  find  out  if  they  had  any  law 
courses. 

Q.  You  came  all  the  way  from  San  Francisco 
to  titid  out  if  the  University  of  Hawaii  had  a  law 
course  ? 

A.  Well,  sure.  And  to  have  a  vacation  at  the 
same  time. 

Q.  It  never  occurred  to  you  to  look  it  up  and 
see  if  they  had  a  law  coui'se?  A.     No,  it  didn't. 

Q.  You  found  out  that  they  don't  have  a  law 
course,  didn't  you?  A.     That's  right. 
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Q.  When  did  you  first  make  up  your  mind  you 
were  going  [112]  to  study  law? 

A.     Oh,  I  planned  that  about  a  year  ago. 

Q.  But  3^ou  waited  until  Sarah  came  to  Honolulu 
before  you  decided  you'd  take  her  money  and  get  a 
plane  ticket  so  that  you  could  go  up  in  person  to  the 
University  of  Hawaii  and  study  law  % 

A.  No,  I  didn't.  I  attended  school  there  in  San 
Francisco  just  before  they  left. 

Q.     Is  that  your  best  answer  to  my  question? 

A.  Well,  you  mean  I  accepted  her  money  to  come 
here?  No,  that's  wrong. 

Q.     Did  you  bring  your  wife  with  you? 

A.     No,  I  didn't. 

Q.     Why  not? 

A.     At  that  time  I  didn't  have  enough  money. 

Q.  Besides  the  $200  Sarah  sent  you  by  wire,  how 
much  money  did  you  have  ?  A.     Oh,  about  $60. 

Q.  So  you,  with  total  assets  of  $260,  you  decided 
you  would  come  to  Honolulu  to  go  to  the  University 
of  Hawaii  and  find  out  if  you  could  study  law  ? 

A.     Or  play  ball. 
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Or  play  ball  ?  What  do  you  mean  by  that  ? 

Basketball. 

For  the  University?  [113] 

Well,  if  I  could. 

And  $260  is  all  you  had? 

That's  right. 

Part  of  that  you  spent  for  a  plane  ticket? 

That's  right. 
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Q.     How  much"?  A.     $184. 

Q.  How  did  yon  expect  to  live  while  you  were  in 
Honolulu  studying  law  at  the  University  of  Hawaii  ? 

A.     I  have  friends  here. 

Q.     You  expected  to  live  off  your  friends? 

A.     No,  they  were  my  dad's  friends. 

Q.     I  say,  you  expected  to  live  off  them? 

A.     No,  I  don't. 

Q.  Well,  win  you  answer  my  question,  then? 
How  did  you  expect  to  live  in  Honolulu  away  from 
home  while  you  were  studying  law  at  the  University 
of  Hawaii? 

A.     My  dad  would  send  me  through  school. 

Q.     Did  you  talk  to  him  about  that  ? 

A.     Yes,  I  did. 

Q.     And  did  he  promise  to  send  you  ? 

A.     Well,  he  said  if  I'd  go  to  school,  he  would. 

Q.  Well,  then,  did  you  ask  him  for  the  plane 
fare  to  come  to  Honolulu? 

A.     No,  I  didn't.  [114] 

Q.  Did  you  ask  your  dad  for  any  money  while 
you  were  in  Honolulu  ?  A.     Yes,  I  did. 

Q.     How  much  did  you  get  from  him? 

Mr.  Richardson :  If  your  Honor  please,  I  object 
to  this.   This  is  not  getting  anywhere. 

Mr.  Soares:  Does  Counsel  believe  this  story  for 
any  minute?  Haven't  we  a  right  to  develop  that? 

Mr.  Richardson :  Mr.  Soares  has  been  doing  that 
all  through  this  trial. 

Mr.  Soares:    Counsel  gets  up  and  every  time  it 
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gets  hot  he  begins  to  object,  and  he  doesn't  state 

the  grounds  for  the  objection  or  anything  at  all. 

Mr.  Richardson:  It  isn't  necessary  to  state 
my 

Mr.  Soares :  And  then,  when  it  is  apparent  what 
we  are  leading  to,  then  he  suddenly  objects. 

The  Court:  Well,  what  are  you  leading  to?  Go 
to  it. 

Mr.  Soares:  Exactly.  Will  you  read  the  ques- 
tion? 

(The  reporter  read  the  last  question.) 

A.     I  didn't  get  anything. 

Q.     When  did  your  wife  arrive  in  Honolulu? 

A.     On  November  some  time.   I  can't  recall. 

Q.     Did  you  send  for  her?  A.     Yes. 

Q.  Did  you  send  her  the  money  for  [115] 
coming?  A.     No,  I  didn't. 

Q.  Do  you  know  how  she  got  the  money  to  get 
here?  A.     My  mother. 

Q.     Did  you  know  she  was  coming? 

A.     Yes,  I  did. 

Q.     Did  you  ever  live  at  the  Queen's  Hotel? 

A.     Yes,  I  did. 

Q.     How  many  days  ? 

A.     Three  days,  four  days. 

Q.  And  with  whom  did  you  live  at  the  Queen's 
Hotel  for  three  or  four  days? 

A.     Miss  Wright. 

Q.  You  registered  there  as  man  and  wife,  didn't 
you  ?  A.    Yes. 
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Q.     Was  your  wife  in  town  then?  A.     No. 

Q.  How  did  you  register,  in  what  name  did  you 
register?  A.     Mr.  and  Mrs.  Sampson. 

Q.     Mr.  and  Mrs.  Sampson?  A.     Yes. 

Q     Do  you  have  you  ship's  paper  with  you? 

A.     No,  not  at  the  present. 

Q.     Do  you  have  any  identification  with  you? 

A.     It's  over  at  the  building. 

Q.  Do  .you  have  any  identification  of  any  kind 
with  you? 

A.     No,  not  here.  My  wallet  is  in  my  luggage. 

Q.  Have  you  always  gone  by  the  name  of  Frank 
Sampson?  A.    Yes,  I  have. 

Q.    You  use  no  other  name  ? 

A.     Francisco. 

Q.     No  other  last  name? 

A.     No  other  last  name. 

Q.     Didn't  you  go  by  the  name  of  Blanco? 

A.     No,  I  don't. 

Q.  Now,  as  I  understand  it,  you  were  at  your 
dad's  bar  and  looked  over  in  one  of  the  booths  and 
you  saw  Miner  Lii,  Alice  Lii  and  Sarah  Wright 
sitting  there  ? 

A.     I  didn't  look.  I  walked  in  and  I  seen  them. 

Q.  When  you  walked  in  you  saw  them  and  went 
through  the  bar? 

A.     No,  I  sat  alone  and  went  to  the  bar. 

Q.    And  that's  all  you  said  to  them  that  day? 

A.     That's  right. 

Q.  Then  you  never  saw  them  together  again  until 
two  days  afterwards?  A.     That's  right. 
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Q.  Now,  where  did  you  see  them  on  that  second 
day?  A.    At  the  bar. 

Q.     Were  they  in  the  booth  again? 

A.     No,  they  were  at  the  bar.  [117] 

Q.  Were  there  just  the  three  of  them  together 
at  the  bar  in  their  party? 

A.  No,  she  wasn't  at  the  bar.  Mr.  and  Mrs.  Lii 
was  at  the  bar.  She  was  in  a  booth? 

Q.     And  where  was  Miner  Lii  ? 

A.    At  the  bar. 

Q.  Mr.  and  Mrs.  Lii  were  at  the  bar?  Sarah 
Wright  was  in  a  booth  by  herself?  A.     Yes. 

Q.    Alone?  A.    Yes. 

Q.  And  then  did  you  see  her  together  with  Mr. 
and  Mrs.  Lii  after  that  ? 

A.  We  sat  down.  I  told  them  to  come  over  to  the 
booth.  We  sat  down. 

Q.     Over  in  the  booth ?  A.     That's  right. 

Q.    And  then  this  conversation  took  place  ? 

A.  No  conversation,  like  together — see,  there  was 
a  singer,  so  we  all  went  out  to  see  the  singer. 

Q.     You  all  went  out  to  see  a  singer? 

A.     That's  right. 

Q.  Was  anything  said  about  Sarah  coming  to 
Honolulu  the  next  day  at  that  time? 

A.    No,  there  wasn't.  [118] 

Q.  When  was  it  that  you  first  learned  that  Sarah 
was  coming  to  Honolulu  for  a  vacation  ? 

A.  Well,  that  was  the  night  before  they  left.  She 
said  she  was 

Q.    Well,  that  was  the  second  time  you  met  her? 

A.    Yes. 
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Q.  And  that's  the  time  that  you  all  went  out  to 
hear  this  singer"?  A.     Yes. 

Q.  And  all  she  said  was,  "Babe,  I'm  going  to 
Honolulu  for  a  vacation'"?  A.     That's  right. 

Q.  Were  Mr.  and  Mrs.  Lii  in  a  position  where 
they  could  hear  it  ? 

A.  No.  I  believe  after  I  dropped  them,  just  be- 
fore we  dropped  all  together 

Q.  So  you  didn't  know  anything  about  Sarah 
Wright  coming  to  Honolulu  until  after  you  had 
dropped  Mr.  and  Mrs.  Lii  off  and  dropped  Sarah 
off? 

A.  Well,  she  was  leery.  She  told  me  at  the  be- 
ginning she  would  like  to  go  but  she  said  she  didn't 
know  whether  she  w^as  going  or  not. 

Q.    Wait  a  minute.  I  didn't  get  that. 

(The  reporter  read  the  last  answer.) 

Q.  Who  do  you  mean  by  "she"?  Sarah?  [119] 

A.  Sarah. 

Q.  At  the  beginning,  you  mean  in  the  early  part 

of  the  evening?  A.     That's  right. 

Q.  And  when  you  dropped  her  off  she  told  you 
she  was  going?  A.     That's  right. 

Q.  And  you  agreed  to  pick  her  up? 

A.  That's  right. 

Q.  Where  did  you  drop  her  off? 

A.  100  Webster  Street. 

Q.  That  was  not  her  home  ? 

A.  That  was  her  home. 

Q.  She  was  li^dng  there  ?  A.    Yes,  she  was. 
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Q.  You  said  something  earlier  in  the  evening 
Sarah  Wright  was  leery  about  whether  she  was 
going.  Just  what  do  mean  by  leery? 

A.  Well,  she  didn't  know  whether  she  was  going 
or  not. 

Q.  Well,  what  did  she  say?  What  language  did 
she  use? 

A.  Well,  she  said,  "I  don't  know  whether  I'm 
going  or  not. ' ' 

Q.  Did  she  say,  "I  have  a  chance  to  go  to  Hono- 
lulu; I  don't  know  whether  I  will  go  or  not?" 

A.     That's  right.  [120] 

Q.  And  then,  when  you  left  her,  she  said,  "I 
am  going  for  a  vacation"?  You  didn't  inquire  into 
it  any  further?  A.     No,  I  didn't. 

Q.  Have  you  ever  been  convicted  of  any  offenses 
against  the  laws?  A.     No,  I  haven't. 

Q.  At  the  end  of  three  days  at  the  Queen's 
Hotel,  where  did  you  move  to? 

A.  Near  Nano  Way,  148,  I  believe  it  is,  or  152-A 
Nano  Way. 

Q.     184,  wasn't  it?  A.     Yes,  184—148. 

Q.     Did  both  you  and  Sarah  move  out  there  ? 

A.     Yes. 

Q.  And  did  you  again  register  at  that  apartment 
as  Mr.  and  Mrs.  Frank  Sampson? 

A.  No,  I  didn't  register.  I  didn't  know  about  it. 
She  registered  there. 

Q.  And  do  you  know  under  what  name  she  reg- 
istered ?  A.     Under  Sarah  Sampson. 
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Q.     Sarah  Sampson  1  And  how  long  did  you  and 
Sarah  occupy  the  apartment  at  148  Nano  Way? 

A.     I  stayed  there  a  week. 

Q.  Did  you  live  there  together  as  man  and  wife? 

A.  Yes,  I  was  there.  [121] 

Q.  What's  that?  A.     I  was  there. 

Q.  As  man  and  wife  ? 

A.  Well,  no,  not  as  man  and  wife. 

Q.  Did  you  occupy  the  same  bed? 

A.  No. 

Q.  How  many  days  did  you  spend  there  ? 

A.  A  week. 

Q.  You  say  you  didn't  have  sexual  intercourse 

with  Sarah  at  that  time? 

A.  I  wouldn't  say  every  night. 

Q.  Not  every  night?  But  during  the  period? 

A.  Twice. 

Q.  And  at  the  Queen's  Hotel?  A.     None. 

Q.  Three  nights  and  you  didn't? 

A.  That's  right. 

Q.  You  didn't  have  intercourse  with  her? 

A.  That's  right. 

Q.  And  then  how  did  you  come  to  leave  her  at 
Nano  Way  ? 

A.  Well,  my  wife  was  coming  up  so  I  intended 

to  go  back. 

Q.  Go  back  where?  A.     San  Francisco. 

Q.  In  other  words,  if  your  wife  hadn't  come  you 

were  [122]  to  continue  to  live  there  with  Sarah? 

A.  No,  I  was  going  back. 

Q.  You  made  up  your  mind  to  go  back? 
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A.     Yes,  I  did. 

Q.    And  did  you  go  back? 

A.  I  played  ball  about  a  week  before  I  went 
back. 

Q.    You  mean  basketball  ?  A.     That 's  right. 

Q.     Professional  ball  ?  A.     No. 

Q.     Fixed  games?  A.     No  fixed  games. 

Mr.  Richardson:     I  object  to  that. 

Q.  (By  Mr.  Soares)  :  Whether  you  made  any 
money  or  not  ? 

A.     No.  It  was  for  the  Oldsmobile  Rockets. 

Q.  Well,  did  you  earn  any  money  during  the 
time  you  were  in  Honolulu? 

A.     Not  working,  no. 

Q.     Well,  did  you  earn  it  in  any  way? 

A.  Yes,  fellows  off  the  ship  that  I  know  would 
give  me  ten  or  fifteen. 

Q.  How  much  money  would  you  say  you  got  in 
that  amount?  A.     Oh,  I  guess  about  $80. 

Q.  And  you  were  in  Honolulu  how  long  alto- 
gether on  that  [123]  trip? 

A.     I  guess  not  quite  two  months. 

Q.    What? 

A,     Not  quite  two  months  or  about  two  months. 

Q.     How  did  you  live? 

A.    Well,  Sarah  had  money. 

Q.     You  lived  off  Sarah's  money? 

A.     For  a  while. 

Q.    Did  you  live  pretty  well  ? 

Mr.  Richardson:     If  your  Honor  please,  I  am 
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objecting  to  all  this  line  of  testimony.  It  is  imma- 
terial to  what  the  trial  is  about. 

Mr.  Soares :  It  is  very  material  to  show  what  the 
attitude  is.  They  are  attempting  to  send  these  people 
to  jail,  and  here  is  a  witness  that  says  that  she 
wasn't  a  prostitute  after  she  left  home  and  they 
hide  the  fact  from  the  jury  that  she  was  living  with 
him  as  man  and  wife  and  pretending  that  some  girl 
was  sharing  the  apartment  with  her.  Can't  we  go 
into  all  of  this  and  let  the  jury  get  a  true  picture 
of  this  situation  of  the  kind  of  testimony  which 
they  expect  to  send  this  little  woman  and  her  hus- 
band to  jail  on? 

The  Court:  Well,  the  witness  isn't  on  trial  for 
anything  that  I  know  of. 

Mr.  Richardson:  This  witness'  character  is  not 
in  issue. 

Mr.  Soares:  It  certainly  is  in  issue  as  far  as 
his  [124]  credibility  is  concerned. 

Mr.  Eichardson:     He  is  not  being  tried. 

Mr.  Soares:  Does  the  Court  sustain  the  objec- 
tion? 

The  Court:     Yes. 

Mr.  Soares:     Save  an  exception. 

Q.  (By  Mr.  Soares)  :  Were  you  in  Honolulu 
when  Sarah  moved  out  to  Isenberg  road? 

A.     No,  I  wasn't. 

Q.  Did  you  and  your  wife  leave  Honolulu  to- 
gether? A.     No. 

Q.    Who  went  first?  A.    My  wife  did. 

Q.     How  long  afterwards  did  you  follow? 
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A.     Five  days. 

Q.     You  and  your  wife  are  living  together  now  I 
A.     Yes,  we  are. 
Mr.  Soares :     No  further  questions. 

(Witness  excused.) 

The  Court:     Have  you  got  another  witness  yet? 
Mr.  Richardson:     No,  sir,  I  don't.  Could  we  ap- 
proach the  bench,  Mr.  Soares,  please? 

(Court  and  counsel  confer.) 

The  Court:  The  Court  adjourns  until  tomorrow 
morning  at  9 :30.  And  in  the  meantime  the  jurymen 
will  not  discuss  [125]  the  case,  the  evidence,  inso- 
far as  they  have  heard  the  evidence,  or  receive  the 
opinion  of  any  other  person,  not  even  fellow  jurors, 
and  particularly  not  the  opinion  of  anyone  else. 
Keep  your  minds  open  so  that  you  may  do  your  full 
honest  duty  when  the  case  is  all  submitted  to  jow. 
There  is  yet  to  come  perhaps  further  evidence,  tes- 
timony. I  don't  know  anything  about  that,  nor  do 
you,  as  to  what  is  yet  to  come.  But  there  will  be 
undoubtedly  argument  by  counsel  and  instructions 
of  the  Court  relating  to  the  law  pertinent  to  the 
case.  But  just  keep  your  minds  open  and  your 
mouths  closed  so  far  as  this  case  is  concerned. 

(The  Court  adjourned  at  4:15  p.m.)  [126] 
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May  22,  1951 
(The  Court  convened  at  9:30  a.m.) 

The  Clerk:  Criminal  No.  10,419,  United  States 
of  America,  Plaintiff,  versus  Miner  Lii  and  Alice 
Lii,  Defendants;  case  called  for  further  trial. 

The  Court:  The  jury  is  present  and  in  the  jury 
box.   You  may  proceed. 

Mr.  Richardson:  If  your  Honor  please,  at  this 
time  the  Government  rests  its  case  in  chief. 

Mr.  Soares:  I  then  move  that  the  jury  be  di- 
rected to  find  a  verdict  of  not  guilty  against  the 
defendant,  Miner  Lii,  there  being  no  evidence  to 
establish  the  allegations  of  the  indictment  as  to  him. 

The  Court :     The  motion  is  overruled. 

Mr.  Soares :  I  then  save  an  exception.  Is  the  girl 
Sarah  here  ? 

Mr.  Richardson:     She  is. 

Mr.  Soares :     For  purposes  of  identification. 

Mr.  Richardson :     She  is  in  my  office. 

Mr.  Soares:  Can  you  call  her,  because  of  the 
witness  I  am  going  to  call,  so  that  he  can  see  her? 
Will  you  call  Harold  Lewis  to  the  stand,  please? 

The  Bailiff :     He  is  not  there. 

Mr.  Soares:  He  must  be  there.  I  was  talking  to 
him.  [127]  May  I  step  to  the  door,  if  the  Court 
jjlease  ? 

The  Court:     Yes. 

(Mr.  Soares  leaves  courtroom  for  a  few  mo- 
ments.) 

Mr.   Soares:     If  the   Court   please,   the   witness 


United  States  of  America  129 

Harold  Lewis  was  out  in  the  corridor  this  morning 
and  I  spoke  to  him,  and  he  must  have  apparently 
gone.  I'd  like  a  few  minutes  recess  to  check. 

The  Court :     Well,  is  he  under  subpoena  ? 

Mr.  Soares:  No,  he  is  not  under  subpoena,  if 
the  Court  please.  I  talked  to  him  only  late  yester- 
day afternoon. 

The  Court :     How  much  recess  do  you  want  % 

Mr.  Soares :  Just  so  that  I  can  go  to  a  telephone 
and  see  if  I  can  find  out  where  he  is.  Say  about 
ten  minutes. 

The  Court :     Can 't  you  do  that  in  less  time  % 

The  Bailiff:     He  is  not  here. 

Mr.  Soares :  I  'd  like  to  make  one  telephone  call, 
if  the  Court  please. 

The  Court:  All  right.  We  will  take  a  brief  re- 
cess. 

(A  recess  was  taken  at  9:38  a.m.) 

Mr.  Soares:     Shall  I  proceed,  your  Honor? 
The  Court :     Yes. 

Mr.  Soares:  Harold  Lewis,  will  you  take  the 
witness  stand,  please  ? 

HAROLD  JOHN  LEWIS 
a  witness  on  behalf  of  [128]  the  defendants,  being 
duly  sworn,  testified  as  follows : 

Direct  Examination 
By  Mr.  Soares : 

Q.    What  is  your  name  % 

A.    Harold  John  Lewis,  L-e-w-i-s. 

Q.    Where  do  you  live? 
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A.     I  live  at  313  Royal  Hawaiian  Avenue. 

Mr.  Richardson:     What  is  that  street? 

The  Witness:     Royal  Hawaiian  Avenue,  313. 

Q.  (By  Mr.  Soares)  :  Mr.  Lewis,  I  had  an  in- 
terview with  you  this  morning  before  coming  to 
Court?  A.     That's  right. 

.  Q.  And  as  a  result  of  that  interview  you  agreed 
to  come  to  Court  to  be  a  witness  ? 

A.     That's  right. 

Q.  And  you  were  here  before  Court  convened? 
You  were  here  before  the  Court  opened? 

A.     That's  right. 

Q.    And  where  did  you  go? 

A.     To  the  tax  office. 

Q.     Pardon? 

A.     I  was  here  in  front  of  the  tax  office. 

Q.     Why  did  you  leave  the  Court? 

A.  I  filed  some  returns  there  a  year  ago  and 
to  find  [129]  out  if  he  finished  it  for  me. 

Q.     Were  you  expecting  to  come  back? 

A.    Yes. 

Mr.  Soares:  Now,  I  wonder  if  we  could  have 
Sarah  Lee  Wright  stand  so  this  witness  may  be 
able  to  identify  her  ? 

Mr.  Richardson  (to  Sarah  Lee  Wright)  :  Will 
you  stand? 

(Sarah  Lee  Wright  complies.) 

Mr.  Soares:  That's  all  we  shall  require  of  her, 
Mr.  Richardson. 

Mr.  Richardson:     If  your  Honor  please,  I  prob- 
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ably  will  use  her  in  rebuttal,  and  I  suppose  under 
those  circumstances  she  should  leave  the  courtroom. 
The  Court:     Yes. 

(Sarah  Lee  Wright  leaves  courtroom.) 

Q.  (By  Mr.  Soares)  :  Did  you  notice  the  lady 
who  stood  up  when  I  asked  to  have  Sarah  Lee 
Wright  stand  up?  A.     Yes. 

Q.     Have  you  ever  seen  her  before? 

A.    Yes. 

Q.  Where  did  you  first  see  her  as  far  as  you 
can  remember?  A.     On  the  Island  of  Kauai. 

Q.  Did  you  see  her — perhaps  I  had  better  iden- 
tify the  witness  a  little  further.  What  is  your  busi- 
ness, Mr.  Lewis?  [130] 

A.  I  am  a  private  pilot.  My  business  is  flying 
and  teaching  flying. 

Q.  Did  you  ever  see  Sarah  Lee  Wright  on  the 
Island  of  Kauai  between,  any  time  between  the 
month  of  September  and  Christmas  time  of  last 
year  ? 

A.     Like  I  said  this  morning,  I  seen  her. 

Q.     Well,  you  can't  tell  what  you  told  me. 

A.  Any  time  from  after  September  15th.  I 
won't  commit  myself  on  a  day  and  about  the  month, 
but  I  seen  her  there  any  time  after  September  15th. 

Q.  Some  time  after  Septem])er  15th?  And 
Christmas  ? 

A.     It  might  be  a  little  after  Christmas? 

Q.     But  Christmas  month? 

A.    Yes.  It  wasn't  in  the  month  of  Christmas. 
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Q.  It  was  not  in  that  month,  but  it  was  some 
time  after  September  and  before  Christmas  month? 

A.     That's  right. 

Mr.  Soares:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Richardson: 

Q.  When  was  the  first  time  you  saw  this  Miss 
Wright,  Mr.  Lewis? 

A.  On  the  Island  of  Kauai. 

Q.  That's  the  first  time  you  saw  her? 

A.  First  time  in  my  Avhole  life.  [131] 

Q.  How  many  times  did  you  see  her  there? 

A.  Once. 

Q.  Just  one  time  on  Kauai? 

A.  That's  true. 

Q.  When  is  the  next  time  you  saw  her? 

A.  In  Honolulu. 

Q.  When  was  that? 

A.  It  was  a  little  while  back. 

Q.  Well,  how  far  back? 

A.  Well,  a  couple  of  months,  I'd  say. 

Q.  Now,  have  you  seen  her  since  then  up  until 
today?  A.     Once  again. 

Q.  How  long  ago  was  that? 

A.  About  three  days  ago. 

Q.  Where  did  you  see  her  then? 

A.  At  a  party. 

Q.  Where  was  the  party? 

A.  Up  at — I  just  don't  know  the  street,  but  it 
was  out  in  Kalihi  district  somewhere. 
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Q.     And  you  have  seen  her  three  times,  is  that 
right?  A.     That's  true. 

Q.     And  you  distinctly  remember  that  you  saw 
her  in  Kauai  some  time  around  Sejjtember  15th? 

A.     That's  true. 

Q.     Now,  Mr.  Lewis,  you  saw  her  out  in  the  hall 
here  [132]  this  morning,  didn't  you? 

A.     That's  true. 

Q.     Weren't  you   standing   by  the   door   as   she 
came  down  the  hall  to  come  into  the  courtroom? 

A.     I  was  not  standing  by  the  door. 

Q.     Where  were  3^ou  standing? 

A.     I  was  'way  down  the  end  of  the  hall. 

Q.     You  saw  her  as  she  came  by? 

A.     She  walked  towards  where  I  was. 

Q.     And  she  stopjjed  and  said  something  to  you? 

A.     She  did  not  talk  to  me. 

Q.     Didn't  she  make  a  remark  to  you  there? 

A.     She  did  not. 

Q.     And  didn't  \'ou  immediately  leave  the  place? 

A.     No  such  thing. 

Q.     That  didn't  happen? 

A.     That  didn't  happen. 

Q.     Where  is  this  tax  office  you  went  to? 

A.     Right  straight  down  in  the  field  office.  I  went 
down  to  see  John  Kramer. 

Q.     What  floor  is  it  on? 

A.     It's  on  the  first  floor  in  the  subdivision  out 
here. 

Q.     And  you  knew  the  Court  had  started  here, 
didn't  you? 
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A.  Well,  I  was  under  the  impression  that  I 
would  come  on  in  about  an  hour  some  time.  [133] 

Q.     Who  told  you  that  ? 

A.     Nobody  told  me.   I  just  took  it  on  my  own. 

Q.  Didn't  Mr.  Soares  tell  you  he  was  going  to 
use  you  as  the  first  witness? 

A.     He  might  have,  but  I  don't  remember. 

Q.  And  you  say  the  reason  you  left  here  this 
morning  was  not  because  you  saw  this  girl  out  here 
in  the  hall  and  knew  that  she  knew  you?  That 
didn't  happen?  A.     No. 

Q.     What  do  you  do  for  a  living? 

A.     Well,  by  profession  I  am  a  pilot. 

Q.     Who  do  you  work  for? 

A.  I  work  for  my  own — I  owned  Lewis  Flying 
School  out  there  for  several  years  in  Haleiwa. 

Q.     Do  you  own  it  still? 

A.  No,  the  Government  closed  it  down.  I'm  a 
band  leader.  I've  been  working  for  the  service 
clubs.  I've  been  doing  that  ever  since  I  came  back 
from  Kauai. 

Q.  Have  you  ever  been  known  as  Harold  Earl 
Lewis  ? 

A.  Harold  Earl  Lewis?  Never  in  my  life.  My 
name  is  Harold  Lewis.  I  have  no  police  record 
whatsoever. 

Q.  You  never  used  the  name  of  Harold  Earl 
Lewis?  A.     Never  in  my  life. 

Q.  And  you  positively  identified  this  girl  as  the 
girl  you  saw  in  Kauai?  [134] 

A.     That's  true.  And  I  even  called  a  few  people's 
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attention  to  it  and  they  admitted  that  she  was  there. 

Mr.  Richardson:  I  object  to  that  and  move  that 
that  be  stricken  as  hearsay. 

Mr.  Soares:     You  asked  for  it. 

Mr.  Richardson:     I  didn't  ask  for  that. 

The  Court:     That  may  be  stricken. 

Mr.  Soares:     Save  an  exception. 

Q.  (By  Mr.  Richardson) :  What  were  you  do- 
ing in  Kauai  ?  A.     I  was  flying. 

Q.    Were  you  flying  from  Honolulu  to  Kauai  ^ 

A.  No,  I  was  working  on  Kauai;  flying  from 
Kauai  to  Niihau.  I  was  at  the  two  airports  every 
day.  It  just  was  a  coincidence  that  I  seen  her  there 
because  very  few  white  people  on  that  island. 

Q.     On  Kauai? 

A.  That's  true.  Outside  of  the  plantation  wives 
and  a  few  girls  in  the  bars,  and  when  you  see  a  few 
white  girls  come  there  you  more  or  less  take  a  couj^le 
of  looks. 

Q.     And  you  saw  her  last  September? 

A.     I  said  any  time  after  September  15th. 

Q.  All  right.  Any  time  after  September  15th 
you  saw  her  there?  And  you  saw  her  again  about 
two  months  later? 

A.  Not  two  months -later.  I  saw  her  when  I  got 
back  [135]  home  here  a  couple  of  months  ago. 

Q.     A  couple  of  months  ago?  A.     Yes. 

Q.  And  you  remembered  her  when  you  saw  her 
before  as  the  same  girl  that  you  had  seen  in  Kauai  ? 

A.    Well,  I  asked  a  certain  fellow 

Q.     You  can't  tell  what  somebody  told  you. 
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A.  You  are  asking  me  where  I  seen  her.  I  was 
going  to  tell  you  where  I  seen  her. 

Q.  I  asked  you  if  you  remembered  her  the  sec- 
ond time  from  the  first  time? 

A.     That's  right. 

Mr.  Richardson:     That's  all. 

Redirect  Examination 
By  Mr.  Soares : 

Q.  Now,  Mr.  Lewis,  when  you  saw  her  the  first 
time  in  Honolulu  after  having  seen  her  in  Kauai, 
under  what  circumstances  did  you  see  her?  Where 
was  she?   Who  was  she  with? 

Mr.  Richardson:  I  object  to  that,  if  your  Honor 
please.  It  is  a  matter  that  he  should  have  gone  into 
in  evidence  in  chief. 

Mr.  Soares:  Oh,  no.  This  is  made  necessary  by 
the  doubt  that  counsel  has  attempted  to  cast  on  the 
man's  testimony.  He  went  into  all  these  details.  I 
didn't  even  bring  out  the  fact.  [136] 

Mr.  Richardson:     On  cross-examination. 

Mr,  Soares:  I'd  like  to  complete  my  argument 
to  the  Court  without  interruption.  I  never  asked 
him  about  seeing  her  in  Honolulu  at  all.  Counsel 
developed  that  fact.  It  is  new  matter  brought  out 
on  cross-examination  about  which  we  have  a  right 
to  inquire. 

The  Court:     What  is  your  inquiry? 

Mr.  Soares:  Under  what  circumstances  he  saw 
her  in  Honolulu  after  having  first  seen  her  on 
Kauai  towards  the  latter  part  of  1950. 
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Mr.  Richardson:  Then  I  object  to  that  as  being 
innnaterial,  if  I  understand  the  question  about  the 
circumstances  he  saw  her  under  in  Honohihi. 

Mr.  Soares:     That's  right. 

Mr.  Richardson :  Of  course,  this  witness  is  evi- 
dently l)eing  introduced  for  the  purpose  of  proving 
the  girl  was  in  Kauai.  Now,  the  circumstances  un- 
der which  he  saw  her  in  Honolulu  are  immaterial, 
if  your  Honor  please. 

Mr.  Soares :  Well,  I  submit  it  is  not.  It  is  a  new 
matter  that  was  brought  out  on  cross-examination. 
We  certainly  have  a  right  to  have  him  testify  to 
those  circimistances,  after  counsel  has  attempted  to 
cast  doubt  on  his  testimony. 

The  Court:  Oh,  I  think  it  isn't  necessary  to  go 
any  further  with  that.  He  testified  he  saw  her  on 
Kauai.  He  didn't  tell  under  what  circumstances  he 
saw  her  there.  And  [137]  I  don't  know  why  the 
circumstances  of  having  seen  her  here,  as  he  says, 
two  times  after  that  makes  any  difference.  I  don't 
see  that  it  is  material. 

Mr.  Soares:  Save  an  exception  to  the  ruling  of 
the  Court. 

Q.  (By  Mr.  Soares) :  When  she  was  in  Hono- 
lulu after  you  had  seen  her  on  Kauai,  was  she  with 
anyone?  A.    Yes,  she  was. 

Q.     And  with  whom  was  she? 

A.    With  a  boy.   I  thought  it  was  a  boy  friend. 

Q.    Well,  do  you  know  the  name 

Mr.  Richardson:  I  object  to  that,  when  he 
thinks. 
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Mr.  Soares:    We  have  no  objection  to  that. 

Q.  (By  Mr.  Soares)  :  What  is  the  name  of  the 
boy  with  whom  you  saw  her  ? 

A.     Well,  the  name  was  Willie  Cluny. 

Q.  And  without  saying  what  conversation  was 
had,  did  you  discuss  her  with  Willie  Cluny  at  that 
time? 

Mr.  Richardson:  I  object  to  that,  if  your  Honor 
please.  It  can  have  no  possible  bearing  on  this  case. 

Mr.  Soares:  Redirect  examination,  if  the  Court 
please.  I'd  like  to  be  permitted  to  approach  the 
bench  with  counsel  and  tell  the  Court  what  I  expect 
to  develop  in  that  connection. 

The  Court:     All  right. 

(Court  and  counsel  confer.)  [138] 

The  Court:  The  jury  may  be  excused  for  a  few 
minutes. 

(Jury  leaves  courtroom  at  10:00  a.m.) 

Mr.  Soares:  Does  counsel  want  the  witness  ex- 
cused while  I  make  an  offer  of  proof? 

Mr.  Richardson:    Yes. 

The  Court :     This  witness  ? 

Mr.  Soares:    Yes. 

Mr.  Richardson:  Yes,  I^d  like  to  have  him  ex- 
cused. 

(Witness  leaves  courtroom.) 

Mr.  Soares:  We  oft'er  to  prove,  if  the  Court 
please,  that  on  this  occasion  when  he  returned  from 
Kauai  and  saw  Sarah  Lee  Wright  in  Honolulu,  a 
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fact  which  developed  for  the  first  time  under  cross- 
examination  of  this  witness,  Cluny  asked  him  if  he 
was  sure  that  this  was  the  same  girl,  that  is  to  say, 
the  same  girl  that  he  had  seen  with  Cluny,  and  he 
insisted  that  it  was.  Whereupon  Cluny  produced 
photographs  and  he  again  identified  the  photographs 
as  being  photographs  of  this  girl,  that  is  to  say, 
photographs  of  the  girl  whom  he  had  first  seen  on 
Kauai  and  again  saw  in  Honolulu  in  company  with 
Cluny.  Now,  we  expect  to  show  that,  of  course, 
w^ithout  the  hearsay  testimony,  but  by  simply  show- 
ing that  as  a  result  of  this  conversation  between 
Cluny  and  Lewis  that  Cluny  produced  photographs 
and  Lewis  identified  them  as  photographs  of  this 
girl. 

Mr.  Richardson :  If  your  Honor  please,  of  course 
our  [139]  objections  are,  first,  that  that  couldn't  be 
shown  without  some  hearsay.  You  have  got  to  show 
a  conversation  between  this  witness  and  Cluny, 
which  they  can't  do;  secondly,  because  all  this  wit- 
ness is  being  offered  for  is  for  the  purpose  of  show- 
ing the  girl  was  on  Kauai.  All  these  things  that 
occurred  after  they  returned  to  Honolulu  are  im- 
material and  irrelevant. 

The  Court:     The  offer  of  proof  is  denied. 

Mr.  Soares:    We  save  an  exception. 

The  Court:    Bring  the  jury  in. 

Mr.  Soares:  It  won't  be  necessary  to  call  the 
witness  unless  counsel 

Mr.  Richardson:     No,  I  don't  want  him. 

Mr.  Soares:     In  view  of  the  Court's  ruling. 
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(Jury  returns  to  courtroom.) 
(Witness  excused.) 

The  Court:  The  Court  is  now  assembled  with 
the  jury  present.  The  jury  is  in  the  box.  The  offer 
of  proof  made  is  denied. 

Mr.  Soares:  Save  an  exception  to  the  ruling  of 
the  Court. 

The  Court:     Proceed. 

Mr.  Soares:  The  exception  is  allowed,  if  the 
Court  please? 

The  Court:     Oh,  it  is  noted. 

Mr.  Soares:     Take  the  stand,  Mrs.  Lii.  [140] 

ALICE  LII 

a  witness  in  her  own  behalf,  being  duly  sworn,  testi- 
fied as  follows: 

Direct  Examination 
By  Mr.  Soares: 

Q.  What  is  your  name  ?  A.     Mrs.  Alice  Lii. 

Q.  Where  do  you  live,  Mrs.  Lii  ? 

A.  1324  Gulick  Avenue. 

Q.  How  long  have  you  lived  there  ? 

A.  About  five  years. 

Q.  Are  you  married?  A.     I  am. 

Q.  What  is  your  husband's  name? 

A.  Miner  Lii. 

Q.  This  is  Miner  Lii  who  sits  at  the  table? 

A.  That's  right. 

Q.  And  you  and  he  are  the  defendants  in  this 
case?  A.     We  are. 
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Q.     How  many  children  have  you  ? 

A.     I  have  three. 

Q.    How  old  are  they? 

A.  My  youngest  one  is  my  boy,  who  is  one  year 
old.  I  have  another  boy  who  will  be  three  pretty 
soon,  three  years.  And  my  oldest  is  my  girl,  who 
will  be  nine  years  pretty  soon. 

Q.  In  the  latter  part  of  September  or  the  first 
part  [141]  of  October  last  year,  were  you  in  San 
Francisco?  A.     I  was. 

Q.     And  how^  did  you  get  to  San  Francisco? 

A.     On  a  plane. 

Q.     On  what  airline  did  you  travel  ? 

A.     It  was  the  Skymaster. 

Q.     Is  that  one  of  the  unscheduled  flights? 

A.     That's  right. 

Q.  Did  your  husband  accompany  you  on  that 
trip?  A.     He  did. 

Q.  For  what  purpose  did  you  and  your  husband 
go  to  San  Francisco  at  that  time? 

A.  Well,  I  had  never  been  up  to  the  mainland, 
and  I  always  wanted  to  go  up  there,  so  we  went 
there  for  a  vacation. 

Q.  Do  you  know  whether  or  not  your  husband 
had  any  relatives  in  San  Francisco? 

A.    Yes,  he  got  a  brother  out  in  San  Francisco. 

Q.     What  is  his  name  ? 

A.  It  is  Joseph  Lii,  but  he  is  known  as  Dodo, 
D-o-d-o. 

Q.     Do  you  know  what  his  business  is  ? 

A.     He  is  a  merchant  seaman. 
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Q.  Do  you  know  whether  or  not  your  husband 
ever  was  a  merchant  seaman? 

A.    Yes,  he  was. 

Q.  Did  you  have  any  plans  with  reference  to 
this  [142]  vacation  as,  for  instance,  to  how  long  you 
were  going  to  stay  and  by  what  means  you  weri' 
going  to  return? 

A.  Well,  my  plans  was  to  stay  there  about  three 
weeks  to  a  month. 

Q.  And  did  your  plans  include  the  manner  of 
transportation  you  were  going  to  use  to  come  back? 

A.     Well,  what  do  you  mean  by  that? 

Q.  Well,  had  you  made,  had  you  planned  to  re- 
turn by  plane  or  by  boat? 

A.     Oh,  I  planned  to  return  by  boat. 

Q.  When  you  purchased  your  tickets  to  leave 
here,  did  you  get  return  trip  tickets? 

A.     I  did  not. 

Q.     And  why  didn't  you  get  return  trip  tickets? 

A.  Because  I  had  in  mind  that  I  wanted  to  come 
back  on  a  boat. 

Q.     When  did  you  return  to  Honolulu? 

A.     It  was  on  October  9th. 

Q.  And  ])y  what  means  did  you  return  to  Hono- 
lulu? A.     Well 

Q.     Just  tell  us  what  means,  boat,  plane  or  what  ? 

A.     By  plane. 

Q.     And  what  plane? 

A.    It  was  the  Pan-American. 

Q.     You  have  testified  that  your  original  plans 
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wei'e  [143]  to  stay,  I  believe  you  said,  three  weeks 

or  a  month  .^  A.     That's  right. 

Q.     And  to  return  by  boat  ?  A.     Yes. 

Q.     Now,  why  did  you  change  your  plans  ? 

A.     What  do  you  mean  by  changing  ? 

Q.  Well,  why  didn't  you  come  by  boat  and  why 
did  you  come  back  so  soon? 

A.  Well,  the  reason  why  I  came  back  sooner 
than  I  expected  was  because  while  I  was  there  I 
made  a  telephone  call. 

Q.     Telephone  call  to  where  ? 

A.  To  the  woman  who  was  taking  care  of  my 
three  children. 

Q.  And  did  you  learn  anything  by  that  telephone 
caU?  A.     Yes,  I  did. 

Q.     What  did  you  learn  ? 

A.  She  told  me  that  my  mother  was  admitted 
to 

Mr.  Richardson :     I  object  to  that  as  hearsay. 

Mr.  Soares :  We  are  not  trying  to  prove  the  facts 
of  what  she  said.  We  are  trying  to  prove  the  knowl- 
edge that  came  to  this  witness'  attention  upon  w^hich 
she  acted. 

The  Court:  Well,  you  have  a  direct  way  of 
proving  it  by  her  testimony 

Mr.  Soares:  That  is  why  I  am  asking  this  ques- 
tion. [144] 

The  Court:     that  she  acted  a  certain  way  in 

pursuance  of  the  conversation. 

Mr.  Soares:  All  right.  We  will  save  an  excep- 
tion to  the  lulling  of  the  Court. 
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Q.  (By  Mr.  Soares)  :  As  a  result  of  this  tele- 
phone call,  did  you  change  your  plans'? 

A.     I  did. 

Q.  And  was  it  because  of  what  you  had  been 
told  over  the  telephone  that  you  changed  your  plans  ? 

A.     That's  right. 

Q.     Now,  why  did  you  change  your  plans  f 

A.  Well,  this  woman  whom  I  talked  to  over  the 
telephone 

Q.  Well,  the  Judge  says  you  can't  repeat  what 
she  said.  But  what  did  you  learn  which  caused  you 
to  change  your  plans'? 

Mr.  Richardson :  That  is  the  same  thing,  if  your 
Honor  please.  Ask  her  what  she  did.  He  can  ask 
her  that.  And  not  what  she  learned  because  that  is 
the  same  as  asking  her  what  somebody  told  her.  She 
can  state  what  she  did. 

Mr.  Soares:  I  submit,  if  the  Court  please,  that 
we  have  a  right  to  present  to  the  jury  everything 
that  occurred  that  caused  her  to  change  her  plans. 
It  doesn't  make  any  difference  what  is  was,  whether 
it  was  something  she  knew  of  her  own  knowledge 
or  whether  it  was  something  that  she  was  told.  The 
fact  is  that  it  resulted  in  her  changing  her  [145] 
plans. 

The  Court:    Well 

Mr.  Soares:  May  I  illustrate  it  this  way,  if  the 
Court  please:  supposing  she  had  been  told  on  the 
telephone  that  her  house  had  burnt  do\vn?  Now% 
could  we  not  bring  evidence  of  that  to  show  why  she 
changed  her  plans'?  Not  to  show  that  her  house  ac- 
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tually  had  burnt  down  but  that  she  had  been  told 
that  it  had  been  burnt  down.  So  she  rushed  back  to 
attend  to  matters  which  naturally  need  to  be  at- 
tended to  where  there  is  a  fire.  And  I  say  again,  so 
there  won't  be  any  confusion,  that  that  is  not  the 
thing  that  we  are  asking  for  but  I  speak  of  it  merely 
to  illustrate  the  point. 

The  Court:  Well,  you  laid  the  rule  down  pretty 
tightly  in  this  case  itself.  She  can  tell  the  fact  that 
she  did  return  here,  which  she  already  has  testified 
to,  and  she  can  tell  why,  what  prompted  her. 

Q.     (By  Mr.  Soares)  :     Why  did  you  return? 

A.  I  returned  because  my  mother  was  in  the 
hospital. 

Q.  When  did  you  first  learn  that  your  mother 
was  in  the  hospital?  If  you  can't  remember  the  day 
or  the  month,  tell  us  the  day  of  the  week,  if  you  can 
remember.  A.     It  was  on  a  Thursday. 

Q.  And  on  what  day  of  the  week  did  you  return 
from  San  Francisco? 

A.     I  returned  on  Monday.  [146] 

Q.     Was  it  the  following  Monday  ? 

A.     That's  right. 

Q.  You  saw  Mary  Lee  Wright  on  the  witness 
stand  and  heard  her  tastif y ,  did  you  ? 

A.     You  mean  Sarah  Lee  Wright. 

Mr.  Richardson :  You  said  Mary  Lee ;  it  is  Sarah 
Lee. 

Mr.  Soares:  I  beg  your  pardon.  Sarah  Lee 
Wright. 

The  Witness:     Yes. 
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Q.  (By  Mr.  Scares)  :  When  did  you  first  meet 
Sarah  Lee  Wright  ? 

A.  The  first  time  I  met  her  was  my  second  day 
in  San  Francisco. 

Q.     Your  second  what? 

A.     My  second  day  in  San  Francisco. 

Q.     And  where  did  you  meet  her? 

A.     It  was  in  a  bar. 

Q.     Do  you  know  the  name  of  that  bar  ? 

A.  It  is  called  "Blanco's.''  I  remember  the 
name  "Blanco's"  was  on  it. 

Q.  And  can  you  tell  the  jury  whether  that  is  the 
same  bar  that  Babe  was  referring  to  when  he  spoke 
of  his  dad's  bar?  A.     That  is  the  one. 

Q.  Who,  if  anyone,  introduced  you  to  Sarah  Lee 
Wright? 

A.     It  was  Babe  who  introduced  us  to  her.  [147] 

Q.     Was  that  in  the  daytime  or  nighttime? 

A.     It  was  in  the  night. 

Q.  After  you  were  introduced  to  Sarah  Lee 
Wright,  what  did  you  do  and  what  did  she  do  ? 

A.    Well,  we  started  to  talk. 

Q.  Who  were  present  when  you  were  introduced 
to  Sarah  Lee  Wright? 

A.     I  don't  remember  who  was  there. 

Q.    Well,  who  w^as  with  you,  if  anybody? 

A.     When  I  was  introduced  to  her? 

Q.     Yes. 

A.     Oh,  Miner  was  with  me. 

Q.  Had  you  and  Miner  gone  to  Blanco's  bar 
together  that  night?  A.    We  did. 
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Q.  By  the  way,  where  did  you  stop  when  you 
arrived  in  San  Francisco*? 

A.     When  I  arrived  in  Oakland? 

Q.     Well,  I  meant  at  what  hotel  did  you  stop? 

A.    At  the  Grand  Hotel. 

Q.     On  what  street,  do  you  remember? 

A.     It's  on  Taylor. 

Q.     Taylor? 

A.    Yes,  it's  on  Taylor  Street. 

Q.  You  say  you  arrived  in  Oakland?  You  mean 
the  plane  ?  [148]  A.     The  plane. 

Q.     Landed  in  Oakland?  A.     That's  right. 

Q.  And  did  you  leave  Oakland  immediately  to  go 
to  San  Francisco?  A.     Yes. 

Q.  And  by  what  means  did  you  go  from  Oakland 
to  San  Francisco? 

A.  We  went  on  a  bus,  or  whatever  they  call  it, 
— a  taxi  where  they  have  something  like  a  limou- 
sine like 

Q.  What  time  did  you  finally  arrive  at  San 
Francisco  and  register  at  the  hotel? 

A.  Well,  it  was  some  time  in  the  morning  but 
I  don't  remember  the  time. 

Q.  Do  you  know  whether  or  not  your  husband 
was  acquainted  with  the  elder  Blanco,  the  proprietor 
of  Blanco's  bar? 

A.  Yes,  my  husband  and  him  were  very  good 
friends. 

Q.  Did  you  yourself  know  any  of  the  Blanco 
family  before  ?  A,     No,  I  did  not. 
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Q.     Before  you  went  to  San  Francisco? 

A.     No,  I  didn't  know  anyone. 

Q.  I  believe  you  said  your  husband  took  you  to 
Blanco's  bar  the  first  night  that  you  landed  in  San 
Francisco,  is  that  correct?  [149] 

A.     That's  right. 

Q.    And  you  met  Babe  there?  A.    Yes. 

Q.    And  Babe  introduced  Sarah  Lee  Wright 

Mr.  Richardson:  If  your  Honor  please,  that  is 
leading.  There  have  been  three  or  four  questions. 
I  don't  mean  to  be  objecting  to  everything  but 

The  Court:  Yes,  you  have  led  her;  it  is  different 
from  her  first  testimony. 

Mr.  Soares:  Would  your  Honor  point  out  in 
what  respect? 

The  Court:  In  this  respect,  that  now  you  are 
having  her  say  that  she  met  Sarah  Lee  Wright  the 
first  night  whereas  she  testified  earlier  that  it  was 
the  second  night. 

Mr.  Soares:     I'm  sorry. 

Q.  (By  Mr.  Soares)  :  Can  we  get  that  straight, 
then,  please,  Mrs.  Lii?  Was  it  the  first  night  you 
were  in  San  Francisco  or  the  second  night? 

A.     The  second  night  in  San  Francisco. 

Q.  Whom,  if  anybody,  did  you  meet  the  first 
night  you  were  in  San  Francisco  ? 

A.  Well,  the  first  night,  the  first  night  we  saw 
Miner's  brother.  That  was  Dodo. 

Q.  And  did  he  accompany  you — withdraw  that. 
Where  did  you  meet  Miner's  brother  Dodo?  [150] 
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A.     Well,  he  came  up  to  our  hotel. 

Q.  Do  you  know  how  he  knew  that  you  were 
in  San  Francisco  f 

A.  Yes,  my  husband  went  to  look  for  him  at  his 
hotel.  He  wasn't  in.  So  he  left  word  with  the  clerk 
at  the  desk  that  if  he  should  come  in  to  get  in  touch 
with  us  at  our  hotel. 

Q.  And  did  Dodo  get  in  touch  with  you  that 
first  night?  A.     He  did. 

Q.  Can  you  give  the  Court  and  jury  any  idea 
about  what  time  it  was  that  he  got  in  touch  with 
you  at  your  hotel  ? 

A.     Oh,  it  was  in  the  evening. 

Q.     Early  evening  or  late  evening? 

A.  Oh,  I'd  say  about — it  was  getting  to  be  kind 
of  dark.  I  don't  remember  the  exact  time. 

Q.  Now,  after  Dodo  came  to  your  hotel  and  you 
met  him,  did  you  leave  the  hotel? 

A.     After  Dodo  came  to  our  hotel  ? 

Q.     Yes. 

A.     Yes,  the  three  of  us  left  the  hotel. 

Q.     And  where  did  you  go,  if  you  can  remember  ? 

A.  I  am  pretty  sure  that  we  went  to  a  chop  suey 
house.  We  had  something  to  eat. 

Q.     Did  you  go  to  Blanco's  bar  that  night ? 

A.     Yes,  we  did. 

Q.  Did  you  meet  anyone  at  Blanco's  bar  that 
night?  [151]  A.     Yes,  we  saw  Junior. 

Q.     And  by  Junior  do  you  mean  Babe's  brother? 

A.    Yes. 

Q.     Did  you  meet  anybody  else  that  night  ? 
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A.  Well,  I  met  the  father,  that  is.  Junior's 
father. 

Q.    Anybody  else? 

A.    Well,  I  guess  there's  other  people. 

Q.  Well,  I  mean  that  you  were  introduced  to. 
Do  you  recall  any  others  ?  Do  you  recall  any  others  ? 

A.     Maj^be  I  was  but  I  can't  remember. 

Q.  How  long  did  you  remain  in  Blanco's  bar 
the  first  night? 

A.  The  first  night?  We  stayed  there  for,  oh,  it 
wasn't  too  long. 

Q.     And  then  from  there  where  did  you  go  ? 

A.  Well,  since  we  weren't  there  Junior  suggested 
that  he  take  us  around. 

Q.    And  did  he  take  you  around? 

A.    He  did. 

Q.    And  who  all  were  in  the  party? 

A.  Well,  Junior  was  with  another  girl,  and  there 
was  another  couple  and  my  husband  and  myself. 

Q.  Now,  after  taking  you  around,  where  did 
you  finally  stop  ? 

A.    You  mean  where [152] 

Q.  Where  did  the  party  break  up?  Let's  put  it 
that  way. 

A.     I  think  it  was  down  at  Blanco's. 

Q.  Do  you  remember  whether  you  went  back 
to  the  hotel  after  Junior  brought  you  back  to 
Blanco's?  A.     Yes. 

Q.  On  the  next  night,  that  is,  the  second  night 
you  were  in  San  Francisco,  did  you  again  go  to 
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Blanco's  hotel,  Blanco's  bar?  A.     I  did. 

Q.  And  is  that  the  time  you  say  you  met  and 
were  introduced  to  Sarah  Lee  Wright? 

A.     That's  right. 

Q.  Will  you  tell  the  jury  as  much  of  the  con- 
versation that  you  can  remember  that  took  place 
between  you  and  Sarah  Lee  Wright  and  your  hus- 
band and  any  others  who  may  have  been  together 
with  you  that  second  night  at  Blanco's  bar? 

Mr.  Richardson:  I  object  to  conversations  with 
any  others.  It  is  all  right  with  these  defendants 
and  the  witness,  but  we  don't  want  just  a  general 
conversation  thrown  in  here. 

Mr.  Soares :     To  prove  what  took  place. 

Mr.  Richardson:  It  may  prove  what  somebody 
said  we  never  heard  of. 

The  Court:    Well,  let's  hear  it. 

Mr.  Soares  (to  the  witness)  :  Will  you  go  ahead 
and  tell  us?  [153] 

A.  Well,  the  first  time  I  met  Sarah,  well,  we 
started  to  talk.  She  asked  me,  since  I  was  from 
Honolulu — she  heard  so  much  about  Honolulu 
that — she's  never  been  down  in  Honolulu  and  that 
she  always  wanted  to  visit  Honolulu.  So  she  asked 
me  what  was  the  place  like.  I  told  her  what  Hono- 
lulu was  like.  Well,  I  guess  that's  about  the  only 
thing  she  asked  me  was  about  Honolulu. 

Q.  How  long  w^ere  you  in  Sarah  Lee  Wright's 
company  that  second  night,  that  is,  the  first  night 
you  met  her? 
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A.  Oh,  it  was  about,  I'd  say  less  than  half  an 
hour. 

Q.  Do  you  remember  what  time,  approximately 
what  time  you  arrived  at  Blanco's  bar  on  the  sec- 
ond night  that  you  were  in  San  Francisco  ? 

A.  I  don't  remember  the  exact  time  but  I  know 
it  was  after  seven  o  'clock. 

Q.  And  how  long  did  you  remain  at  Blanco's 
bar? 

A.     You  mean  the  second  night  I  was  there  ? 

Q.    Yes. 

A.     Oh,  we  didn  't  stay  there  too  long. 

Q.    And  from  Blanco's  bar  where  did  you  go? 

A.     Oh,  we  went  to  the  night  spots,  like  that. 

Q.  And  who,  if  anyone,  accompanied  you  to  the 
night  spots'?  I  will  withdraw  that.  Did  anyone 
take  you  to  the  night  spots'?  [154]  A.    Yes. 

Q.     Who?  A.     It  was  Junior. 

Q.     This  is  the  second  night  again "? 

A.     The  second  night  again. 

Q.  And  who  all  went  with  you  and  Junior  to 
the  night  spots'? 

A.  The  second  night  was  Junior  and  his  girl 
friend. 

Q.  The  same  girl  that  had  been  with  him  the 
night  before*?  A.     Yes,  that's  the  same  girl. 

Q.     And  who  else  ? 

A.     And  my  husband  and  I. 

Q.     Just  the  four  of  you  ? 

A.     That's  right. 

Q.     I  don't  know  whether  you  testified  what  day 
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of  the  week  was  it  that  you  arrived  in  San  Fran- 
cisco. Do  you  recall  ? 

A.     It  was  on  a  Monday  morning. 

Q.  Do  you  know  a  girl  by  the  name  of  Mary 
Chang?  A.    I  do. 

Q.     Where  did  you  first  meet  her? 

A.     I  met  her  in  Blanco 's  bar. 

Q.     And  when  did  you  first  meet  her  ? 

A.  I  think  it  was  the  next  night.  The  first  night 
I  met  Sarah  Lee  Wright  and  the  next  night  I  met 
Mary  Chang.  [155] 

Q.  That  is,  you  mean  you  first  met  Sarah  Lee 
Wright  ?  Then  the  next  night,  after  meeting  Sarah, 
you  met  Mary  Chang  ?  A.     Yes. 

Q.  Was  Sarah  there  when  you  met  Mary 
Chang  ?  A.     Yes,  she  was  there. 

Q.  Now,  was  anything  mentioned  by  anyone 
while  you  and  Sarah  Lee  Wright  and  Mary  Chang 
were  together  in  Blanco 's  bar  ? 

A.  Well,  the  night  that  I  met  Mary  Chang,  well, 
we,  the  three  of  us,  were  talking  together  at  one 
of  the  tables  there  and  Mary  asked  me  about  Hono- 
lulu, and  we  were  all  talking  about  this  and  that, 
you  know. 

Q.  Now,  that  was  Thursday,  I  believe  you  said. 
Was  that  before  or  after  you  had  made  the  tele- 
phone call  to  Honolulu  and  learned  about  your 
mother  going  to  the  hospital  ? 

A.     That  was  before  I  got  the  telephone  call. 

Q.  Now,  after  that  Thursday,  when  was  the  next 
time  that  you  saw  Sarah  Lee  Wright? 
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A.     I  saw  her  in  Blanco's  bar. 

Q.     When  after  Thursday? 

A.  I  can't  remember.  It  was  in  the  afternoon 
or  in  the  night. 

Q.  But  was  it  the  next  day  or  more  than  one 
day  afterwards  ?  Or  can  you  remember  ? 

A.     Yes,  it  was  the  next  day. 

Q.  And  who  else  was  there  besides  you  and 
Sarah  Lee  [156]  Wright  on  the  Friday,  being  the 
day  after  you  received  the  call  from  Honolulu  ? 

A.  Well,  Thursday  was  the  night  I  got  the  call. 
I  made  the  call  to  Honolulu.  And  Friday,  Friday, 
I  don't  remember  if  I  saw  Sarah  during  the  after- 
noon or  in  the  night. 

Q.  And  when  you  did  see  her,  who  all  were  to- 
gether with  you  and  Sarah  ? 

A.  Sarah  was  in  the  bar  with  that  Sampson, 
that  Frank  Sampson. 

Q.     Babe?  A.     Babe. 

Q.  And  did  she  join  you  or  you  joined  her  when 
you  got  to  the  bar  that  Friday  night  ? 

A.     I  don't  remember  that. 

Q.  Well,  did  there  come  a  time  during  this  visit 
when  Sarah  said  anything  to  you  about  coming  to 
Honolulu? 

A.  Yes,  she  said  that  she  wants  to  come  to 
Honolulu. 

Q.  Do  you  remember  when  that  was  that  she 
first  said  definitely  she  wanted  to  come  to  Hono- 
lulu? 
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A.  I  am  not  sure  if  she  said  that  Friday  night 
when  we  went  out  together. 

Q.  Had  you  said  anything  to  her  about  your 
plans  for  returning  to  Honolulu  ? 

A.  Yes,  I  told  her  that  I  was  coming  back 
sooner  than  I  expected.  [157] 

Q.  Mrs.  Lii,  it  has  been  testified  that  you  went 
to  the  Pan-American  office  in  San  Francisco  and 
got  the  tickets,  portions  of  which  are  in  evi- 
dence  

Mr.  Richardson:  No,  sir,  if  your  Honor  please, 
no  testimony  as  to  that.  She  called  up  and  made 
a  reservation.  There  has  been  no  proof  that  she 
went  to  the  Pan-American  office. 

Mr.  Soares :  Well,  we  can  save  time.  May  I  have 
the  tickets? 

The  Court:     Will  you  read  that  question  back? 

(The  reporter  read  the  last  question.) 

The  Court:     I  think  you  are  wrong  about  that. 

Mr.  Soares :     Very  well.  I  will  withdraw  it. 

Q.  (By  Mr.  Soares)  :  Mrs.  Lii,  I  show  you 
Government's  Exhibits  *'A-1"  and  "A-2,"  which 
the  witness  Velazquez  identified  as  being  portions  of 
the  tickets  issued  for  the  passage  of  your  husband 
and  yourself  and  Sarah  Lee  Wright,  and  yourself. 
Who,  if  you  know,  obtained  those  tickets  from  the 
Pan-American  Airlines'?  (Handing  exhibits  to  the 
witness.)  A.     I  did. 

Q.  Whose  money  paid  for  the  ticket  which  is 
Exhibit  ''A-1"  issued  to  your  husband  and  you? 
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A.     It  was  our  own  money. 

Q.  Whose  money  paid  for  the  ticket  which  was 
issued  in  the  name  of  Sarah  Lee  Wright  and 
you?  [158]  A.     Sarah's  money. 

Q.  It  has  been  testified  here  that  $560  was  paid 
for  these  tickets  and  that  of  that  money  $450  were 
in  Traveler's  checks.  Did  you  give  any  Traveler's 
checks  to  anybody  in  the  Pan-American  Airlines 
office  for  these  tickets'? 

A.     Yes,  I  gave  them  Traveler's  checks. 

Q.     How  much  in  Traveler's  checks? 

A.     It  was  $450. 

Q.  I  think  you  call  this  a  cash  slip,  which  is 
Government's  Exhibit  "B,"  which  shows  that  a 
total  of  $560  was  paid.  I  believe  you  now  testified 
that  $450  were  your  Traveler's  checks'? 

A.     That's  right. 

Q.  And  did  you  hand  the  clerk  the  difference 
in  cash  between  $450  and  $560  ? 

A.  Well,  I  gave  him  the  $450  in  Traveler's  checks 
and  the  rest  was  in  cash  to  make  up  for  that  money. 

Q.  Had  you  received  any  money  from  Sarah  Lee 
Wright  before  3^ou  got  these  tickets? 

A.     Yes,  I  did. 

Q.  How  much  money  had  you  received  from 
Sarah  Lee  Wright?  A.     It  was  $184. 

Q.  And  did  she  give  that  to  you  in  cash  or  some 
other  form  ?  [159]  A.     It  was  in  cash. 

Q.  Now,  if  you  had  received  cash  from  Sarah 
Lee  Wright,  why  did  you  use  your  Traveler's  checks 
in  ]3art  payment  of  the  tickets? 
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A.  Well,  since  I  had  that  $450  in  Traveler's 
checks  and  I  was  coming  home,  and  Sarah  Lee 
gave  me  her  money  for  her  ticket,  so  I  bought  the 
tickets  with  m}^  Traveler's  checks;  since  I  was  com- 
ing home  I  wanted  cash.  So  I  bought  the  tickets 
with  my  Traveler's  checks. 

Q.  When  did  you  receive  the  $184  from  Sarah 
Lee  Wright? 

A.  Well,  it  was  right  after  she  made,  she  found 
out  from  the  Pan-American  office  the  price  of 
coming  down  here,  the  price  of  purchasing  the 
ticket. 

Q.  Do  you  know  how  she  found  out  the  price 
of  the  ticket?  A.     Yes,  she  called  up. 

Q.     Do  you  know  from  where  she  called  up? 

A.  Yes,  it  was  from — in  a  private,  public  tele- 
phone booth, 

Q.  What  do  you  mean  by  a  private  public  tele- 
phone booth? 

A.  It's  the  telephone  booth  where  the  telephone 
is  by  itself. 

Q.     That  closes  up? 

A.     Yes,  something  like  that. 

Q.  And  did  you  see  her  enter  that  telephone 
booth  [160]  which  she  used?  A.     I  did. 

Q.  And  where  was  that  telephone  booth  located 
with  reference  to  Blanco 's  bar  ? 

A.  W^ell,  it's  a  service  station  and  the  telephone 
both  is  by  itself. 

Q.  And  where  is  Blanco's  bar  with  relation  to  the 
service  station? 


158  Miner  Lii  and  Alice  Lii  vs. 

(Testimony  of  Alice  Lii.) 

A.     It's  right  across  the  street. 

Q.  At  that  time,  Mrs.  Lii,  were  you  familiar  with 
the  use  of  the  dial  telephones  in  San  Francisco? 

A.     No,  I  was  not. 

Q.  On  that  occasion  did  you  enter  the  telephone 
booth  with  Sarah  Lee  Wright? 

A.  Well,  she  went  in  first  and  I  was  standing 
right  outside  because  I  couldn't  get  in  there  with 
her. 

Q.  Were  you  in  a  position  to  hear  her  conversa- 
tion over  the  telephone  1  A.     Yes. 

Q.  W-lio,  if  you  know,  made  the  reservations  for 
these  tickets,  part  of  which  are  in  evidence  in  this 
case?  A.     Sarah  made  the  reservations  for  us. 

Q.     Was  Miner  Lii  there  at  that  time  ? 

A.     He  wasn't  with  us  at  the  telephone  booth. 

Q.  Where  had  you  left  Miner  Lii  when  you  went 
to  the  [161]  telephone  booth  across? 

A.     lu  Blanco's  bar. 

Q.  Whose  idea,  if  you  know,  was  it  to  use  the 
telephone  booth  at  the  service  station  across  the 
street  from  Blanco's  bar? 

A.     It  was  Sarah's  idea. 

Q.  Did  she  say  anything  to  indicate  why  she 
used  that  particular  telephone  booth  or  telephone, 
rather  than  any  other? 

A.  Yes,  because  she  says  that  for  us  to  go  across 
the  street  and  use  the  telephone  because  the  tele- 
phone in  Blanco's  bar  is  right  next  to  the  music 
box,  and  with  the  music  going  on  you  can't — ^you 
can  hardly  hear  anything  on  the  telephone. 
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Q.  After  Sarali  Lee  Wright  had  made  the  tele- 
phone reservations  for  these  tickets,  did  she  discuss 
with  you  plans  about  getting  down  to  the  airport? 

A.    No,  I  don't  remember  if  she  did. 

Q.  Let's  put  it  this  way:  How  did  you  get  down 
to  the  airport? 

A.     It  was  Babe  who  took  us  down  to  the  airport. 

Q.     And  what  means  of  transportation  did  he  use  ? 

A.     His  car. 

Q.  And  who  all  were  in  the  car  that  took  you  to 
the  airport? 

A.     There  was  Babe,  Sarah  and  Mary. 

Q.     Anybody  else?  [162] 

A.     And  Miner  and  myself. 

Q.     And  who?  A.     And  Miner  and  myself. 

Q.     Five  of  you?  A.     Five  of  us. 

Q.  And  where  did  you  and  Miner  get  into  Babe 's 
car  the  morning  or  the  day  that  he  took  you  to  the 
airport?   Where?  A.     AVhere  did  he  take  us? 

Q.     No,  where  did  you  get  into  the  car? 

A.     Oh,  we  were  sitting  in  the  back. 

Q.  Where  were  you  just  before  you  got  into  the 
car?  A.     Down  at  our  hotel. 

Q.     That  is,  Babe  picked  you  up  at  your  hotel  ? 

A.     That's  right. 

Q.  Was  anybody  with  Babe  when  he  picked  you 
up  at  your  hotel? 

A.     Yes,  he  was  with  Sarah  and  Mary. 

Q.  And  after  picking  you  up  at  your  hotel,  where 
did  you  then  go? 

A.     Went  down  to  the  airport. 
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Q.  And  did  you  and  Miner,  Sarah  and  Mary 
get  into  the  plane  at  the  airport  and  come  to  Hono- 
lulu? A.     Yes. 

Q.  Had  you  said  anything  to  Sarah  and  Mary 
about  where  they  were  to  stay  in  Honolulu  ?  [163] 

A.  AVell,  I  told  them  that,  being  that  they  were 
so  nice  to  us  up  the  mainland,  so  I  told  them  they 
could  stay  with  us  for  a  while  until  they  found  a 
place  of  their  own. 

Q.  And  after  you  arrived  in  Honolulu,  did  they 
stay  with  you  at  your  home? 

A.     They  stayed  with  me. 

Q.     Who  left  your  home  first,  Sarah  or  Mary? 

A.     Sarah. 

Q.  How  long  did  Sarah  stay  at  your  home  at  the 
time  she  left,  more  or  less,  if  you  can  remember? 

A.  About — I  remember  it  was  about,  maybe  a 
week  before  Thanksgiving,  but  it  was  somewhere 
before  Thanksgiving. 

Q.     Just  before  Thanksgiving? 

A.     It  was  before  Thanksgiving  she  moved  out. 

Q.  Did  Sarah  tell  you  what  her  plans  were  when 
she  moved  out? 

A.  Yes,  she  says  that  she  got  a  place  and  that 
she  was  going  to  live  out. 

Q.     Did  she  tell  you  where  the  place  was? 

A.  No,  she  didn't  tell  me  where  it  was  but  after 
she  moved  out  she  called  me  up  and  told  me  where 
it  was. 

Q.     And  what  did  she  tell  you? 

A.    It  was  at  Queen's  Hotel. 
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Q.  Was  that  tlie  same  day  that  she  moved  out 
or  a  later  date,  if  you  can  remember?  [164] 

A.     The  day  she  moved  out. 

Q.     Pardon  I 

A.  I  don't — it  wasn't  the  first  day  she  called  me 
up  when  she  moved  out. 

The  Court :  I  think  this  is  a  good  time  to  take  a 
recess. 

(A  short  recess  was  taken  at  10:45  a.m.) 

Mr.  Soares:     Shall  I  proceed,  your  Honor? 

The  Court:  Yes.  The  jury  is  in  the  box — all 
present. 

Q.  (By  Mr.  Soares)  :  Mrs.  Lii,  did  you  ever  dis- 
cuss the  subject  of  prostitution  with  Sarah  Lee 
Wright  in  San  Francisco?  A.     I  did  not. 

Q.     Speak  up,  please.  A.     I  did  not. 

Q.     Did  you  know  she  is  a  prostitute  ? 

A.     No,  I  didn't  know  that. 

Q.  Did  you  go  to  San  Francisco  with  your  hus- 
band for  any  other  purpose  than  the  one  you  have 
testified  to,  namely,  for  a  vacation  ? 

A.  The  only  thing  we  went  up  there  for  was  for 
a  vacation. 

Q.  Did  you  have  any  idea  of  recruiting  prosti- 
tutes? A.     No.   . 

Q.  Have  you  ever  had  any  connection  with  pro- 
stitutes [165]  in  a  commercial  way  ?  A.     No. 

Q.  From  anything  that  Sarah  Lee  Wright  told 
you,  or  from  any  other  source,  did  you  know  any- 
thing about  the  proposition  of  her  coming  to  Hono- 
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lulu  to  practice  prostitution  in  your  home  and  divide 
the  money  equally  between  you  and  her  or  you  and 
your  husband  and  her  ?  A.     No. 

Q.  She  has  testified  that  you  wouldn't  leave  her 
out  of  your  sight  while  she  was  in  Honolulu.  Is  that 
true  ?  A.     That  is  not  true. 

Q.  Did  you  make  any  effort  to  control  her  move- 
ments in  any  way  ?  A.I  did  not. 

Q.  And  can  you  say,  as  a  matter  of  fact,  that 
there  were  occasions  when  she  Avas  away  from  your 
home  while  you  remained  at  home?  Would  she  go 
out  by  herself,  in  other  words  ?  A.     She  did. 

Q.  Did  you  ever  accompany  her  while  she  lived 
with  you  ? 

A.  Well,  there  was  a  time  when  she  asked  me 
where  was  the  Brown  Derby  located  at. 

Q.  Did  she  tell  you  why  she  wanted  to  know 
where  the  Brown  Derby  was  1  [166] 

A.  Yes,  she  says  that  she  had  a  girl  friend  who 
is  working  in  the  Brown  Derby. 

Q.  And  did  you  point  out  the  Brown  Derby  to 
her?  A.     I  did. 

Q.  Did  you  ever  remain  at  home  while  Sarah 
Lee  Wright  went  out  somewhere  else,  leaving  you 
at  home? 

A.     Yes,  I  was  home  with  my  children. 

Q.     A  few  or  many  times? 

A.     Oh,  that  happened  a  lot  of  times. 

Q.  And  when  she  left  your  home  telling  you 
she's  going  to  live  somewhere  else,  what  time  of  the 
day  or  night  did  she  leave?   I  don't  mean  the  exact 
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hour  but  was  it  day  or  night?  Do  you  remember? 

A.     I  think  it  was  in  the  night. 

Q.  Can  you  tell  us  whether  it  was  late  at  night 
or  early  evening  or  when? 

A.     No,  I  don't  think  it  was  too  late. 

Q.  Had  there  been  any  difficulty  between  you 
and  her  ?  A.     No. 

Q.     And  when  she  left  were  you  still  friends  ? 

A.     Yes,  we  were. 

Q.  Had  she  talked  about  leaving  prior  to  her 
actually  going? 

A.     Yes,  she  did,  a  few  times. 

Q.  For  how  long  a  period  had  she  mentioned 
the  fact  [167]  that  she  was  going  to  move  out?  In 
other  words,  Mrs.  Lii,  how  long  did  you  know  that 
she  was  going  to  move  out  before  she  actually  went  ? 

A.  I  think  it  was  about  two  weeks.  It  was  about 
two  weeks  when  she  started  to  tell  me  about,  you 
know,  about  looking  for  a  place. 

Q.  Did  I  understand  you  to  say  earlier  in  your 
testimony  that  in  San  Francisco  you  had  told  her 
that  she  could  stay  with  you  for  a  while  ? 

A.     For  a  while. 

Q.  And  I  believe  you  said  you  also  extended  the 
same  invitation  to  Mary  Chang  ?  A.     Yes. 

Mr.  Richardson:  If  your  Honor  please,  that  is 
just  as  leading  as  it  can  be.  I  object  to  the  form  of 
the  question. 

Mr.  Soares :  She  has  already  testified  to  it.  I  am 
just  drawing  to  her  attention  her  testimony. 
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Q.  (By  Mr.  Soares)  :  How  long  did  Mary 
Chang  stay  mth  you  ? 

A.  She  stayed  with  me  until  she  went  back  to  the 
mainland. 

Q.     Well,  how  long  would  that  be? 

A.  Well,  it  was  in  October  she  stayed  with  me, 
up  to,  I  think  it  was  before  January. 

Q.  Well,  who  left  first,  Mary  Chang  or  Sarah 
Lee  Wright?  [168]  A.     Sarah. 

Q.  Did  you  have  any  arrangements  with  Mary 
Lee  Wright  to  use  your  home  as  a  place  of  prosti- 
tution 1  A.     No. 

Q.  Did  you  ever  know  of  Miner  Lii  making  a 
proposition  to  Mary  Lee  Wright  to  come  to  Hono- 
lulu to  practice  prostitution?  A.     No. 

Q.  Was  that  ever  discussed  between  you  and 
Miner?  A.     No,  it  wasn't  discussed. 

Q.     Did  Mary  Lee  Wright  ever  tell  you  that? 

A.     No. 

Q.  After  Mary  Lee  Wright  telephoned  to  you, 
saying  she  was  stopping  at  the  Queen's  Hotel,  did 
you  hear  from  her  direct  any  more  after  that,  as 
far  as  you  can  remember? 

A.     Yes,  I  heard  from  her. 

Q.     What's  that? 

A.     I  heard  from  her  again. 

Q.  And  how  many  times  did  you  hear  from  her 
after  she  went  to  Queen's  Hotel? 

A.  Well,  she  used  to  call  me  up,  talk  to  me  over 
the  telephone. 
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Q.  Did  you  remain  friends,  friendly  during  all 
that  period?  A.     Yes,  we  did.  [169] 

Q.  Did  she  tell  you  anything  about  what  she  was 
doing?  A.     No,  she  did  not. 

Q.  I  have  been  saying  "  Mary  Lee  Wright. "  You 
knew  who  I  w^as  talking  about  ?  A.     Yes. 

Q.     It  is  Sarah  Lee  Wright?  A.     Yes. 

Q.  Did  you  ever  oft'er  to  i^ay  Sarah  Lee  Wright's 
transportation  to  Hawaii  ?  A.     No. 

Q.  Did  you  actually  pay  Sarah  Lee  AVright's 
transportation  to  Hawaii,  or  did  she  pay  for  it  her- 
self ?  A.     She  paid  for  it  herself. 

Q.  And  did  you  have  anything  to  do  with  her 
transportation  other  than  handing  the  clerk  the 
Traveler's  checks  and  money  for  the  tickets  and 
j)icking  up  the  tickets? 

A.     No,  I  had  nothing  to  do  with  it. 

Q.  Did  you  ever  receive  money  from  Mary  Lee 
Wright  from  her  prostitution  ?  A.     No. 

Q.  In  all  the  time  she  was  in  Honolulu,  did  you 
ever  receive  money  from  her  for  any  purpose? 

A.     Not  for  anything. 

Q.  And  outside  of  the  $184  which  you  say  she 
gave  you  for  the  ticket,  had  you  ever  at  any  time  or 
any  place  received  [HO]  any  money  from  Mary  Lee 
Wright? 

A.  No.  The  only  money  I  received  from  her  was 
the  $184  for  the  ticket. 

Mr.  Soares:  May  I  take  the  indictment?  (File 
handed  to  Mr.  Soares.) 

Q.     Did  you  on  October  9,  1950,  or  at  anv  time 
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13rocure  and  obtain  a  ticket  from  the  Pan-American 
World  Airways  office  in  San  Francisco  for  the  pur- 
pose of  bringing  Sarah  Lee  Wright  to  Honolulu 
to  practice  prostitution'? 

A.  No,  not  for  that  purpose  I  didn't  buy  that 
ticket. 

Q.  And  when  you  say  you  didn't  buy  the  ticket, 
did  you  buy  the  ticket  with  your  money  for  any 
purpose  ? 

A.  The  money  she  gave  me  for  her  ticket.  That 
is  the  money  I  bought. 

Q.  And  did  she  tell  you  why  she  wanted  to  come 
to  Honolulu? 

A.  Well,  she  told  me  she  wanted  to  come  down 
here  for — she  wanted  to  see  these  islands;  she 
wanted  to  come  down  for  a  vacation. 

Mr.  Soares:     You  may  cross-examine. 

Cross-Examination 
By  Mr.  Richardson : 

Q.  Mrs.  Lii,  you  all  still  reside  at  1324  Gulick 
Street?  A.     That's  right. 

Q.  I  believe  you  stated  on  direct  examination 
you  lived  [171]  there  about  five  years  ? 

A.     That's  right. 

Q.  Is  that  right?  Now,  when  were  you  and  your 
husband  Miner  Lii  married? 

A.     We  were  first  married  in  1945. 

Q.     And  you  were  divorced? 

A.     We  were  divorced. 
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Q.     Do  you  remember  the  date  of  the  divorce? 

A.     I  remember  the  month  and  the  year. 

Q.  Well,  as  a  matter  of  fact,  it  was  April  12, 
1948,  was  it  not?   Does  that  somid  about  right? 

A.  I  don't  remember  what  day  it  was  but  I 
know  it  was  in  April,  1948. 

Q.     It  was  in  April,  1948?  A.     Yes. 

Q.     And  then,  when  did  you  re-marry? 

A.  In  March  or  April  after  I  came  back  from  the 
mainland. 

Q.  That  was  in  March  of  this  year,  was  it  not? 
March  of  1951?  A.     Yes. 

Q.  And  the  last  marriage,  Mrs.  Lii,  was  after 
this  indictment  had  been  returned,  was  it  not? 

A.     That's  right. 

Mr.  Soares :  We  object  to  that  as  incompetent, 
irrelevant  [172]  and  immaterial. 

Mr.  Richardson:     Well,  it  is  a  matter  of  record. 

Mr.  Soares :  AVe  don 't  deny  it.  She  has  admitted 
it.  But  the  date  is  there  if  it  serves  any  useful 
purpose  with  relation  to  the  indictment  itself  al- 
ready before  the  jury. 

The  Court:  Well,  she  testified  that  she  was 
married  to  him  and  had  so  many  children,  and  so 
forth.   I  think  the  question  is  perfectly  legitimate. 

Mr.  Soares:     Save  an  exception. 

The  Court:  Re-married  when,  March  of  what 
year  ? 

Q.  (By  Mr.  Richardson):  Was  it  March  28, 
1951,  do  you  recall,  Mrs.  Lii? 
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A.  I  don't  know  if  it  was  on  the  28th  or  not. 
But  it  was  somewhere  in  March. 

Q.     March  of  this  year  ?  A.     Yes. 

Q.     Now,  Mrs.  Lii,  you  have  three  children? 

A.     That's  right. 

Q.     Can  you  give  me  their  ages  again  ? 

A.  My  baby  is  a  year  old.  ^ly  second  one  will 
be  three  years  old.  My  girl  is — she  will  be  nine. 

Q.  Now,  Mrs.  Lii,  you  don't  work,  is  that  cor- 
rect? You  stay  home  and  kept  house? 

A.     That's  right. 

Q.  And  have  you  been  doing  that  the  entire  five 
years  [173]  that  you  have  lived  up  on  Gulick  Street  ? 

A.  No.  I  was  working  while  living  at  the  ad- 
dress. 

Q.  Working  Avhen?  When  is  the  last  time  you 
worked?  A.     I  think  it  was  in  '47. 

Q.     Forty-seven?  A.     That's  right. 

Q.  And  for  the  last  four  years  or  thereabouts 
you  have  stayed  home  and  kept  house  ? 

A.     That's  right. 

Q.  Now,  what  sort  of  business  is  your  husband 
in?  What  does  he  do? 

A.     Well,  at  the  present  he  is  not  doing  an}i;hing. 

Q.     When  is  the  last  time  he  worked? 

A.  Oh,  he  was  a  seaman  before  but  he  hasn't 
been  shipping  out  quite  some  time. 

Q,  Well,  now,  just  about  how  long  was  it.  Give 
us  your  best  recollection?  How  long  has  it  been 
since  he  worked? 

A.     About  ten  years,  maj^be  more. 
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Q.     About  ten  years?  A.     Yes. 

Q.  Now,  Mrs.  Lii,  you  all  own  that  property  up 
on  Gulick  Street?  A.     Yes. 

Q.  Mrs.  Lii,  do  you  still  have  the  Cadillac  car 
that  your  husband  drove  last  year?  [174] 

Mr.  Soares :  Just  a  minute.  There  is  no  evidence 
that  he  drove  a  car  last  year  or  at  any  time,  or  that 
it  was  her  car  so  that  she  would  still  have  it. 

Mr.  Richardson :     I  will  withdraw  that  question. 

Q.  Your  maiden  name  was  Alice  Woo,  was  it 
not?  A.     That's  right. 

Q.  Now,  in  1950,  a  1950  Cadillac  sedan  was 
registered  in  your  name,  was  it  not? 

Mr.  Soares:  We  object  to  that  as  not  cross- 
examination.  Nothing  was  said  about  her  source 
of  income  or  property  that  she  owned  or  anything. 

Mr.  Richardson :     It  is  material  in  this  sense 

The  Court:  It  is  following  the  same  line  that 
you  did,  I  assume.  It  is  going  into  the  witness' 
credibility. 

^Ir.  Soares :     Going  into  what  ?  I  didn  't  hear. 

The  Court:     Credibility. 

Mr.  Soares:  Credibility  of  an  owneership  of  a 
car  that  wasn't  referred  to?  All  my  questions  that 
your  Honor  refers  to  related  to  questions  that  Coun- 
sel had  asked  the  witness.  The  credibility  was  di- 
rected to  new  matter  brought  out. 

Mr.  Richardson:  She  hasn't  worked  for  four 
years  and  her  husband  hasn't  worked  for  ten.  It 
is  material  in  that  sense. 

Mr.  Soares:     My  wife  hasn't  worked  for  thirty- 
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three,  and  I  dare  you  to  say  that  she  gets  her  money 

improperly.  [175] 

Mr.  Richardson:     May  I  proceed? 

The  Court:  What  is  before  the  Court?  Yes,  go 
ahead. 

Mr.  Soares :     Save  an  exception. 

Q.  (By  ^Ir.  Richardson)  :  Did  you  answer  that 
question  ? 

A.     I  don't  remember  the  question. 

Q.  In  1950  did  you  have  a  1950  Cadillac  sedan 
registered  in  your  name?  A.     Yes,  there  was. 

Q.  Now,  in  1949  you  had  a  Lincohi  Cosmopolitan 
sedan  in  your  name? 

Mr.  Soares:  May  we  have  an  objection  and  ex- 
ception to  this  line  of  questions  all  the  way  through, 
your  Honor,  without  making  the  objection  each 
time? 

The  Court :     Yes.   Same  ruling. 

Mr.  Richardson  (to  the  witness)  :  That's  correct, 
is  it  not? 

The  Court:  After  this  you  had  better  make 
specific  objections. 

Mr.  Soares:  Very  well.  We  object  to  this  ques- 
tion as  incompetent,  immaterial,  irrelevant,  and  not 
proper  cross-examination. 

The  Court :     The  last  question  has  been  answered  ? 

Q.  (By  Mr.  Richardson)  :  Did  you  answer,  Mrs. 
Lii?  [176]  A.     Wh2ii  was  the  last  question? 

Q.     About  the  1949  Lincoln  Cosmopolitan  sedan. 

A.     It  was  registered. 

Q.     Registered  in  your  name?  A.     Yes. 
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Q.  Now,  during  the  five  years  that  you  and  Miner 
Lii  have  lived  up  in  Gulick  Street,  who  else  has  lived 
in  the  house  with  you? 

A.     In  the  house  ?  Well,  there  was 

Q.  Please  speak  a  little  bit  louder.  I'm  afraid 
the  jury  can't  all  hear. 

A.  There  was  my  husband,  my  three  children, 
and  we  had  his  brother  stay  with  us. 

Q.     Miner's  brother?  A.     Miner's  brother. 

Q.     Is  that  Dodo?  A.     No,  another  brother. 

Q.  He  has  a  brother  named  Lawrence  also,  does 
he  not?  A.    Lawrence,  yes. 

Q.     Which  was  the  one  that  stayed? 

A.     Joe. 

Q.     Joe?  A.     Joe. 

Q.     Who  else  stayed  there? 

A.  Well,  there's  another  brother  that  comes  in 
from  [177]  sea  when  he  comes  in;  he  spent  a  few 
nights  in  the  house  and  goes  back  again. 

Q.  Well,  now,  have  there  been  any  girls  stay  up 
there,  Miss  Lii? 

A.  Well,  the  only  time  there  was  when  we  had 
Sarah  Lee  Wright  and  Mary  Chang. 

Q.  That's  the  only  time?  That's  the  only  time 
that  any  girls  have  stayed  up  there  for  any  length 
of  time,  is  that  correct? 

A.  And  also  there  was  this  other  brother,  Teddy, 
who  was  staying  with  us. 

Q.  Well,  I  am  speaking  now  of  girls.  What  other 
girls  have  stayed  there  besides  Sarah  Lee  Wright 
and  Alice  Chang? 
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A.  Well,  while  my  brother-in-law  was  staying 
with  us,  he  used  to  bring  this  girl  with  him  all  the 
time,  who  was  going  with  him. 

Q.  Wasn't  she  living  with  you  there,  or  would 
he  just  bring  her  there? 

A.     Well,  she's  there  sometimes. 

Q.     Do  you  remember  her  name  I 

A.     Yes,  it  was  Barbara. 

Q.  Barbara!  Do  you  know  a  Miss  Lorraine 
Staunton?  A.     Lorraine  Staunton? 

Q.     Lorraine  Staunton. 

A.     That  name  sounds  familiar  to  me.  [178] 

Q.  Well,  do  you  recall  that  she  stayed  up  there 
for  a  while  ?  A.     Not  that  I  remember. 

Q.     You  don't  remember  that?  A.     No. 

Q.     All  right.  Do  you  know  a  Barbara  Andrade? 

A.     Yes,  I  know  Barbara  Andrade. 

Q.  Is  that  the  same  Barbara  that  you  spoke  of 
a  while  ago  ?  A.     Yes. 

Q.     She  stayed  up  there  for  a  while  ? 

A.     Oh,  yes. 

Q.     Stayed  there  a  year  ?  A.     About  that. 

Q.  How  long  did  Miss  Staunton — you  say,  you 
don't  recall  Miss  Staunton  stayed  there  or  not — was 
that  your  answer  ?  A.     Not  that  I  remember. 

Q.  All  right.  Miss  Lii.  Now,  you  went  to  San 
Francisco  for  a  vacation  ?  A.     That 's  right. 

Q.  How  long  were  you  there  before  you  got  this 
telephone  call  with  reference  to  your  mother  ? 

A.     I  was  there  from  Monday,  Thursday — Thurs- 
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day  I  made  a  call.    That's  when  I  found  out  my 

mother 

Q.  You  made  the  call  from  San  Francisco  to 
Honolulu?  [179]  A.     That's  right. 

Q.     And  whom  did  you  call? 

A.  The  woman  who  was  taking  care  of  my  chil- 
dren. 

Q.  And  you  didn't  call  directly  to  your  mother, 
then  %  A.     No. 

Q.    At  that  time  was  your  mother  in  the  hospital  ? 

A.     She  was. 

Q.  And  when  you  called  with  reference  to  your 
children,  then  you  found  that  your  mother  was  in 
the  hospital?  A.     That's  right. 

Q.     Was  that  Queen's  Hospital? 

A.     Queen 's. 

Q.     And  what  is  your  mother's  name,  Mrs.  Lii? 

A.  It  is  Mrs.  Kang  Sun  Yee,  K-a-n-g,  S-u-n, 
Y-e-e. 

Q.  That  is  the  name  she  was  registered  in  the 
hospital 

Mr.  Soares:  We  object  to  that,  if  the  Court 
please.  It  is  leading  and  suggestive,  calling  for  a 
conclusion. 

Mr.  Richardson:  It  couldn't  be  leading  on  cross- 
examination. 

Mr.  Soares:  True  enough,  it  is  not  a  legitimate 
objection  on  cross-examination,  although  it  is  lead- 
ing.  It  could  be  leading  but 

Mr.  Richardson:  It  couldn't  be  leading  on  cross- 
examination. 
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Mr.  Soares:  Let's  not  quibble.  Leading  questions 
are  [180]  permissible  on  cross-examination.  The 
question  is  leading.  But  ^Yllat  we  object  to,  if  the 
Court  please,  is  calling  for  a  conclusion  of  the  wit- 
ness and  based  on  hearsay,  because  she  was  not 
here  when  her  mother  entered  into  the  hospital,  and 
nothing  was  shown  as  to  that,  and  it  assumes  some- 
thing not  in  evidence,  namely,  that  she  knew  under 
what  name  her  mother  was  admitted  to  the  hospital. 

Mr.  Richardson:  I  will  ask  her  if  she  knows 
under  what  name. 

Q.  (By  Mr.  Richardson) :  Do  you  know  what 
name  your  mother  used  in  the  hospital? 

A.     I  don't  know. 

Q.  Did  your  mother  use  the  name  of  Mrs.  Kang 
Sun  Yee  generally  out  here  ? 

A.     She  used  that  name. 

Q.  Did  you  ever  know  of  her  to  use  another 
name  ? 

A.     Not  unless  she  went  under  my  father's  name. 

Q.  Now,  your  father  has  been  dead  for  some 
years,  has  he  not?  A.     That's  right. 

Q.     What  was  your  father's  name? 

A.     It  is  Woo. 

Q.     W-o-o?  A.     W-o-o.  [181] 

Q.  Did  your  mother  re-marry,  or  how  did  she 
come  to  use  the  name  of  Kang  Sun  Yee? 

A.     That  is  her  maiden  name. 

Q.     That  is  her  maiden  name  ?  A.     Yes. 

Q.  Now,  you  got  this  call,  as  I  understood  from 
you,  on  a  Thursday?  A.     It  was  Thursdav. 
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Q.  And  you  left  the  following  Monday  and  came 
back  to  Honolulu  f  A.     That's  right. 

Q.  Now,  Mrs.  Lii,  the  first  night  that  you  were 
there  in  San  Francisco,  you  didn't  meet  Sarah  Lee 
Wright  I  A.     No. 

Q.     That  is  correct,  isn't  it?  You  met  Junior? 

A.     I  met  Junior. 

Q.     Junior  is  Frank  Sampson 's  brother,  is  he  not  ? 

A.    Yes. 

Q.  And  both  Junior  and  Frank  are  old  friends 
of  your  husband  Miner,  isn  't  that  correct  ? 

A.     That's  right. 

Q.  Now,  that  was  at  Blanco's  bar  where  you  met 
them  the  first  time  you  were  there  1 

A.     Blanco's  bar. 

Q.  And  that  must  have  been  on  a  Monday  night, 
then,  [182]  if  it  was  the  first  day  you  were  there? 

A.     That's  right. 

Q.  And  the  second  night  that  you  were  there, 
you  did  meet  Sarah  Lee  Wright?  A.     I  did. 

Q.     And  where  did  you  meet  her  that  night  ? 

A,     In  Blanco's  bar. 

Q.  That  is  the  first  time  you  had  ever  seen  her 
in  all  your  life?  A.     Sarah  Lee  Wright? 

Q.    Yes.  A.     Yes. 

Q.  You  were  with  Miner  and  Junior  and 
Junior's  girl  friend,  is  that  correct? 

A.     On  what  night? 

Q.     On  the  night  that  you  met  Sarah  Lee. 

A.     The  night  that  I  met  Sarah  Lee  Wright,  that 
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was  in  the  bar.   But  Junior  wasn't  with  us  at  that 

time. 

Q.  Junior  was  not  with  you  ?  Well,  who  was  with 
you  besides  Miner  Lii  ? 

A.  Miner,  myself,  and  Babe  introduced  us  to 
Sarah. 

Q.  Oh,  you  met  Babe  instead  of  Junior  that 
night? 

A.     Well,  after  a  while  we  went  out  with  Junior. 

Q.     Went  to  another  bar? 

A.     In  Blanco's  bar.  [183] 

Q.  Well,  didn't  you  also  state  you  went  to  other 
night  clubs  that  night  later  on? 

A.     On  that  same  night? 

Q.  On  the  night  that  you  met  Sarah  after  leaving 
Blanco's  bar,  didn't  you  all  go  to  other  bars? 
Didn't  you  go  to  other  night  clubs? 

A.     I  went  to — yes. 

Q.     Did  you  go  in  Junior's  car? 

A.     AVell,  I  went  in  a  car  Junior  was  driving. 

Q.     He  was  driving  the  car? 

A.     Yes. 

Q.  Now,  when  you  first  met  Sarah  on  the  first 
night  you  met  Sarah,  do  you  recall  you  all  going 
out  to  the  car  and  sitting  in  the  car  and  having  a 
conversation  ?  A.     No. 

Q.    You  don't  remember  that?  A.     No. 

Q.     Junior  did  have  a  car? 

A.     Well,  the  car  we  all  went  in? 

Q.  That's  right,  the  car  that  he  took  you  around 
to  other  places  that  night. 
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A.     That's  right. 

Q.    And  the  car  was  right  there  in  Blanco's  bar? 

A.  Wei],  I  don't  know  where  the  car  was  at, 
but  all  I  know,  we  met  him  outside  the  car.  We 
went  in  the  car  and  [184]  took  off. 

Q.  You  don't  recall  going  out  and  sitting  in  the 
car  with  Junior,  Sarah  Lee,  Miner  and  yourself 
and  having  a  conversation? 

A.  No,  we  didn't  go  in  no  cars  with  Sarah  Lee 
Wright. 

Q.  Later  on  when  you  did  go  to  other  night 
clubs  with  Junior,  that  is,  in  Junior's  car,  was 
Sarah  Lee  with  you  % 

A.     No,  she  wasn't  with  us. 

Q.     She  was  not?  A.     No. 

Q.  Well,  how  long  do  you  suppose  that  you 
talked  to  her  in  all  that  night,  just  as  a  matter  of 
minutes,  30  minutes,  40  minutes  or  what? 

A.  Well,  the  first  night  I  met  her  I  talked  about, 
oh,  about  a  half  hour. 

Q.  Well,  was  anything  said  about  coming  to 
Honolulu  at  that  time  ? 

A.  No,  we  didn't  talk  about  that.  She  asked 
what,  she  asked  me  about  Honolulu,  how  was  the 
place. 

Q.     She  asked  about  it  %  A.     Yes. 

Q.  But  nothing  was  said  at  that  time  about  her 
coming  ? 

A.    No,  she  didn't  mention  anything. 

Q.  All  right.  That  was  on  a  Tuesday  night,  is 
that  corerct?  [185]  A.     That's  right. 
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Q.     Now,  when  did  you  see  her  the  next  time  ? 

A.     On  Wednesday  night. 

Q.  On  Wednesday  night?  And  was  that  also  at 
Blanco's  bar?  A.     That's  right. 

Q.  And  what,  if  anything,  was  said  about  coming 
to  Honolulu  on  that  night? 

A.  That  Wednesday  night,  that  is  the  night  when 
I  was  talking  to  Sarah.  Sarah  and  I  were  talking 
and  that's  when  I  met  Mary  Chang. 

Q.     You  met  Mary  Chang  the  same  night? 

A.     On  the  next  night. 

Q.  That  is  the  following  night  after  you  met 
Sarah  Lee  you  met  Mary  Chang? 

A.     That's  right. 

Q.  Well,  were  you  all  talking  to  both  of  them 
about  coming  to  Honolulu? 

A.     Well,  we  were  all  talking  about  Honolulu. 

Q.  Well,  were  you  talking  about — was  Sarah 
Lee  and  Mary  Chang,  were  they  talking  about  com- 
ing over  here? 

A.  Well,  they  had  that  in  their  mind;  they  said 
they  don't  mind  coming  down  to  Honolulu. 

Q.     They  said  they  didn't  mind  coming? 

A.  They  wanted  to  come  here  just  for  a  vacation, 
you  [186]  know,  or  something. 

Q.  Did  you  tell  them  when  you  were  coming 
over  ?  A.     No. 

Q.  Nothing  was  said  at  that  time  about  them 
coming  back  with  you  then? 

Mr.  Soares :     Meaning  the  Wednesday  night  ? 

Mr.  Richardson:     Yes,  on  the  Wednesday  night. 
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Q.  Was  anything  said  about  Mary  and  Sarah 
coming  back  with  you? 

A.     No,  I  don't  think  so. 

Q.  All  right.  Now,  how  long  did  you  talk  to  her 
on  that  night,  to  Sarah  Lee  ? 

A.     It  wasn't  too  long. 

Q.     Just  a  short  conversation?  A.     Short. 

Q.     When  did  you  see  her  the  next  time? 

A.  It  was  the  next  night  I  saw  her.  That  was 
Thursday  night. 

Q.     You  saw  her  again  Thursday  night? 

A.     I  saw  her  Thursday. 

Q.  That  was  at  Blanco's  bar?  What  was  said 
at  that  time  about  coming  to  Honolulu? 

A.     Well 

Mr.  Soares:  I  object  to  that  as  assuming  some- 
thing not  in  evidence  that  anything  was  said.  [187] 

Mr.  Richardson:     I  will  rephrase  it. 

Q.  If  anything  was  said  about  coming  to  Hono- 
lulu, what  was  it? 

Q.     You  saw  her  again  Thursday  night? 

Q.     This  is  on  Thursday. 

A.     Gee,  I  can't  remember. 

Q.  Well,  let  me  ask  you  this:  Was  anything 
said  about  coming  to  Honolulu,  that  is,  coming  to 
Honolulu,  not  coming  back  ? 

A.  No,  I  don't  remember  if  I  said  anything  about 
coming  back  or  not. 

Q.  Then  you  didn't  tell  them  at  that  time  when 
you  were  returning,  did  you? 

A.     Well,  I  think  I  remember  telling  them  that 
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I  was  going  to  stay  there  for  about  three  weeks  or 

a  month. 

Q.  Stay  there  about  three  weeks  ?  Well,  now,  up 
to  that  point,  Mrs.  Lii,  had  anything  been  said  about 
them  coming  with  you  to  Honolulu  or  were  they 
just  coming,  just  talking  about  wanting  to  go  for 
a  vacation?  A.     On  the  same  day? 

Q.  On  Thursday  night.  What  I  am  trying  to 
get  at  is,  when  did  you  first  start  talking  about 
coming  together,  that  is,  the  three  of  you,  the  two 
of  you,  whoever  was  talking  about  it  ? 

A.  I  don't  remember.  It  was  on — I  don't  re- 
member if  it  [188]  was  on  a  Thursday  night  or  not. 

Q.     You  say  it  was  not  on  Thursday? 

A.     I  don't  remember. 

Q.  I  see.  Well,  was  that  still  at  Blanco's  bar? 
I  mean  where  you  all  were  talking.  A.     Yes. 

Q.  And  what  did  you  do  after  the  conversation? 
Did  you  all  go  somewhere  together? 

A.     We  went  out  together. 

Q.     To  another  night  club  ? 

A.     That's  right. 

Q.     Was  Miner  with  you?  A.     Yes. 

Q.  Is  that  this  night  that  I  think  you  used  the 
words  to  Mr.  Soares  "the  party  broke  up  at  some 
bar,  at  Blanco's  bar,"  do  you  recall? 

A.     On  what  night  was  that  ? 

Q.     This  is  still  Thursday  night. 

A.     I  don't  remember. 

Q.     I  beg  your  pardon? 

A.     I  can't  remember  that. 
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Q.  Well,  now,  it  was  on  Thursda}^  night  that  you 
made  the  call  to  Honolulu,  Avasn't  it? 

A.     That's  right. 

Q.  And  what  time  was  that  %  Was  that  after  you 
left  [189]  the  bar?  A.     Yes. 

Q.     Well,  about  what  time  of  the  night  was  it  % 

A.  Well,  when  I  got  home,  I  went  up  to  the 
hotel,  I  mean 

Q.     Was  it  late  at  night? 

A.  It  could  have  been  before  12  or  a  little  after 
12.   I  don't  laiow  the  time. 

Q.     A  little  after  12  that  you  called 

A.  It  could  have  been  before  that  or  a  little 
after.   But  I  can't  remember  the  exact  time. 

Q.  Well,  it  was  around  12  that  you  called  to  find 
out  about  your  children  and  found  that  your  mother 
was  in  the  hospital,  is  that  right  ? 

A.  It  was  around  that  time.  I  can't  say  for  sure 
it  was. 

Q.  All  right,  now.  When  did  you  see  Sarah  the 
next  time?  A.     Friday. 

Q.     And  what  time  of  day  was  that? 

A.  Well,  I  don 't  remember.  I  am  not  sure  it  was 
in  the  afternoon  or  it  was  in  the  night. 

Q.  Well,  what,  if  anything,  was  said  about  com- 
ing to  Honolulu  at  that  time  ? 

A.  Well,  she  told  me  she  had  a  mind  to  coming 
to  Honolulu.  [190]  Then  I  told  her,  I  think  I  told 
her  that  I  was  coming  back  sooner  than  what  I  ex- 
pected. 
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Q.  Well,  did  you  tell  her  when  you  were  going  to 
come  back? 

A.  I  don't  remember  if  I  told  her  when  I  was 
coming  back. 

Q.     You  don 't  remember  ?  Was  that  Friday  night  ? 

A.  It  could  have  been  in  the  night  or  in  the 
afternoon.   I  can't  remember  now. 

Q.  Was  Mary  Chang  there  when  you  had  this 
conversation  ? 

A.    Mary  Chang  ?  No,  I  don 't  think  she  was  there. 

Q.  You  say  j^ou  can't  recall  whether  that  was 
Friday  afternoon  or  Friday  night,  is  that  correct? 

A.     That's  right. 

Q.  Well,  now,  didn't  you  state,  Mrs.  Lii,  that 
Sarah  made  a  telephone  call  Friday  afternoon  and 
made  a  reservation  for  the  tickets? 

A.  Well,  I  told  you  I  didn't  remember  whether 
it  was  in  the  night  or  afternoon. 

Q.  Well,  if  you  remember  that  she  made  the 
telephone  call  in  the  afternoon,  why  is  it  you  can't 
remember  whether  j^ou  saw  her  Friday-  afternoon 
or  Friday  night  ? 

Mr.  Soares:  We  object  to  that  as  argiunentative, 
if  the  Court  please.  She  hasn't  been  positive  that 
she  saw  her  Friday  afternoon.  [191] 

Mr.  Richardson:  She  was  positive  about  the 
reservation  call. 

Mr.  Soares:  Yes,  that  was  fixed  in  her  mind. 
She  didn't  know  how  to  use  the  telephone.  There 
is  nothing  about  the  incident  either  on  direct  or 
cross-examination  so  fai*  to  indicate  anything  to  fix 
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it  in  her  mind  whether  it  was  afternoon  or  night. 
Counsel  is  simply  arguing  with  the  witness  when  he 
asks  this  question. 

The  Court:     Overruled.  Proceed. 

Mr.  Soares:     Save  an  exception. 

Q.  (By  Mr.  Richardson) :  Why  is  it  that  you 
can't  remember  whether  you  saw  her  in  the  after- 
noon or  at  night,  Mrs.  Lii,  if  you  are  so  positive  that 
she  called  for  the  reservations  in  the  afternoon? 

A.  I  remember  it  was  in  the  day  that  she  made 
the  reservation. 

Q.  Mrs.  Lii,  as  a  matter  of  fact,  she  didn't  call 
for  the  reservation,  did  she  ?  A.     She  did. 

Q.     And  you  were  there  and  you  heard  herf 

A.     I  did. 

Q.     You  were  standing  by  the  telephone  booth  ? 

A.     I  was. 

Q.  What  is  the  ditference  in  the  telephones  be- 
tween [192]  San  Francisco  and  Honolulu  ? 

A.  Well,  I  think  you  have  to  dial  the  first  two 
letters  first  before  you  dial  the  number.  Some- 
thing like  that. 

Q.  And  you  never  used  a  telephone  like  that  be- 
fore? 

A.     I  never  used  a  telephone  like  that  before. 

Q.     You  used  a  dial  telephone  before,  didn't  you? 

A.  Well,  the  telephone  that  we  have  down  here, 
that's  the  kind  of  telephone  I  use. 

Q.     That  is  a  dial  telephone? 

A.     That's  right. 

Q.     And  you  say  you  couldn't  make  the  call  there 
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because  you  didn't  know  how  to  manipulate  the 

dialf  A.     No,  I  didn't  know  how. 

Q.  That  was  on  Friday  and  you  left  there  Mon- 
day morning  and  came  back  here?  A.     I  did. 

Q.  Did  you  see  her  any  more  between  Friday  and 
Monday  morning? 

A.     Sunday  night,  Sunday  night  I  saw^  her. 

Q.     At  a  bar  ?  At  some  bar  there  ? 

A.     Well,  at  Blanco's  bar. 

Q.  At  Blanco's  bar?  AVell,  at  that  time  was 
anything  further  said  about  her  coming  to  Honolulu  ? 

A.  Well,  that  is,  the  tickets  were  all  arranged 
and  everything  like  that,  and  she  had  her  own  ticket. 
I  had  my  [193]  own,  and 

Q.  Oh,  she  had  a  ticket  at  that  time?  Did  you 
say  she  had  her  ticket  and  you  had  yours? 

A.  Well,  after  she  had  made  the  reservation,  I 
went  down  to  pick  up  the  tickets,  so  1  gave  her  her 
ticket  and  I  had  my  own. 

Q.     And  when  did  you  get  this  $184  from 

A.  Her  ticket.  She  gave  me  the  $184  for  her 
ticket. 

Q,     When  did  she  give  you  that  ? 

A.     The  day  she  made  the  telephone  call. 

Q.     The  day  she  made  the  telephone  call? 

A.     That's  right. 

Q.  Now,  w4ien  was  it  decided  that  Mary  Chang 
was  going  to  come  ? 

A.  Oh,  I  don't  know.  She  spoke  about  coming 
down  to  Honolulu  but  I  didn't  know  if  she  was 
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coming  down  or  not.  But  I  invited  her  over  to  my 

home. 

Q.     You  invited  her  over?  A.     I  did. 

Q.    And  who  paid  for  her  ticket? 

A.     She  paid  her  own. 

Q.     She  paid  her  own  way? 

A.     That's  right. 

Q.  And  these  girls  whom  you  only  met  on  only 
three  or  four  different  occasions,  you  invited  them 
to  come  over  here  [194]  and  stay  with  you  in  Hono- 
lulu? A.     That's  right. 

Q.  Now,  Mary  Chang  stayed  out  at  your  house 
until,  you  said,  shortly  before  January,  I  believe? 

A.     Yes. 

Q.  And  Sarah  left  in  November  around  Thanks- 
giving ?  A.     Yes. 

Q.  And  you  say  nothing  was  ever  said  in  Hono- 
lulu about  Sarah  coming  over  here  to  practice  prosti- 
tution? A.     Nothing  was  said  like  that. 

Q.  No  arrangements  were  made  for  you  to  pay 
her  and  Miner  half  of  the  money  she  made? 

A.    No. 

Q.     That  was  never  mentioned? 

A.     That  was  never  mentioned. 

Q.  Now,  I  asked  you  about  a  minute  ago  about 
Lorraine  Staunton,  do  you  recall? 

A.    Like  I  told  you,  that  name  sounds  familiar. 

Q.  But  you  are  not  sure  whether  she  ever  stayed 
at  your  house  or  not? 

A.  Well,  I  know  no  one  there  by  that  name  was 
staying  at  my  house. 
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Q.  You  deny  that  in  April  of  1950  Lorraine 
Staunton  stayed  at  your  property  up  there  on  Gulick 
Street  for  three  days  as  a  prostitute  and  gave  half 
the  money  to  you  and  Miner  ?  [195] 

A.     There  was  nothing  like  that  happened. 

Q.     That  didn't  happen^  A.     No. 

Q.     Do  you  recall  a  Barbara  Andrade? 

A.     Yes,  I  remember  Barbara. 

Q.     Who  stayed  at  your  house  ? 

A.     Yes,  she  was  staying  there. 

Q.  I  believe  that  you  said  that  you  didn't  recall 
if  she  stayed  there  as  much  as  a  year.  That  is  true, 
isn't  it?  A.     She  was  there  for  about  a  year. 

Q.  I  beg  your  pardon?  I  thought  you  said  she 
was  not  before.  Do  you  deny  that  Barbara  An- 
drade  worked  up  there  as  a  prostitute  ? 

A.     No. 

Q.     That  didn't  happen?  A.     No. 

Q.  Now,  Mrs.  Lii,  you  were  arrested  on  Decem- 
ber 30th  of  this  year,  charged  with  interfering  with 
the  duties  of  a  police  officer 

Mr.  Soares:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial  and  not  proper  cross- 
examination  on  the  question  of  arrest. 

Mr.  Richardson :  If  your  Honor  please,  he  asked 
Mrs.  Wright  where  she  had  been  charged  with 
offenses  that  weren't  even  taken  to  court.  [196] 

Mr.  Soares:  I  don't  know  about  having  done 
that,  if  the  Court  please,  but  if  I  had  that  wouldn't 
excuse  Counsel  committing  the  same  error  now.    If 
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I  did,  I  don't  recall  it.  But  Counsel  certainly  didn't 

object  to  it. 

Mr.  Richardson :     I  certainly  did. 

Mr.  Soares :  I  submit  that  it  is  not  a  proper  ques- 
tion, a  mere  charge  or  arrest  of  a  person.  That 
tends  to  prove 

Q.  (By  Mr.  Richardson) :  If  you  were  arrested 
on  that  charge  and  received  a  suspended  sentence 
of  13  months  on  the  charge  of  interfering  with  the 
duties  of  a  police  officer 

Mr.  Soares:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial. 

The  Court :     Overruled. 

Mr.  Soares:     Save  an  exception. 

Q.  (By  Mr.  Richardson) :  Is  that  true,  Mrs. 
Lii  ?  A.     That  is  true. 

Q.  On  the  occasion  of  that  arrest  it  was  when  an 
officer  went  to  your  house  with  a  warrant  charging 
Miner  with  soliciting,  wasn't  it? 

Mr.  Soares:  We  object  to  that  as  certainly  in- 
competent, irrelevant  and  immaterial,  and  preju- 
dicial, if  the  Court  please,  and  not  proper  cross- 
examination  and  can  serve  no  purpose  except  an 
attempt  to  improperly  prejudice  the  jury.  [197] 

The  Court:     Sustained. 

Q.  (By  Mr.  Richardson)  :  Now,  this  time  that 
you  brought  Sarah  Lee — I  mean,  not  brought  but 
came  to  Honolulu  Avith  Sarah  Lee  and  Mary  Chang, 
gave  them  the  privilege  of  staying  at  your  house 
without  receiving  a  penny  for  it,  is  that  the  only 
time  you  have  shown  such  friendship  to  these  other 
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girls?  It  is  the  only  time  you  liave  taken  girls  like 
that  in,  Mrs.  Lii,  without  any  cost  to  them  whatso- 
ever and  let  them  stay  in  your  house,  one  of  them 
for  almost  three  months? 

A.  I  told  her  she  could  stay  at  my  house  for  a 
while,  but  I  didn't  expect  her  to  stay  that  long,  and 
I  couldn't  very  well  tell  her  to  get  out  of  my  house. 

Q.     And  Mary  Chang  stayed  there  until  January  ? 

A.     Mary  Chang  stayed  there. 

Q.     And  Sarah  Lee  stayed  there  for  seven  weeks  ? 

A.     About  that. 

Q.  Mrs.  Lii,  you  stated  that  you  haven't  worked 
for  four  years  and  Miner  hadn't  worked  for  ten. 
Where  did  you  all  get  the  money  to  take  this  trip? 

A.     Well,  I  had  some  money  saved. 

Q.  Saved  from  when  you  were  working  four 
years  ago? 

A.  Oh,  I  used  to — when  I  was  w^orking  during 
the  years  that  I  used  to  work. 

Q.     What  type  of  work  did  you  used  to  do  ?  [198] 

A.  Well,  I  used  to  work  in  a  bar,  and  I  used  to 
work  down  in  the  cannery  before. 

Q.     Down  where  ?  A.     Down  in  the  cannery. 

Q.     The  cannery?  A.     That's  right. 

Q.  Working  at  the  cannery  you  bought  a  Cadil- 
lac, a  Lincoln,  and  can  take  a  vacation  trip  to  the 
mainland  when  you  want  to  ? 

Mr.  Soares:  Just  a  minute.  I  object  to  that  as 
argumentative. 

Mr.  Richardson :     It  is  in  the  record. 

Mr.  Soares:     Certainly  counsel  can  argue  all  he 
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wants  to  when  he  goes  to  the  jury  from  what  is  on 
the  record.  The  whole  story  isn't  in  the  record  yet, 
if  the  Court  please. 

Mr.  Richardson:  The  reason  I  said  it  was  in  the 
record  was  because  Mr.  Soares  said  it  is  argumen- 
tative; if  it  is  not  in  the  record,  it  is  not  argumen- 
tative  

Mr.  Soares :  Oh,  nonsense.  The  question  is  argu- 
mentative ;  he  is  arguing  with  the  witness. 

The  Court:  I  didn't  understand  it  was  a  ques- 
tion. Proceed. 

Mr.  Soares:  Your  Honor's  ruling  is  that  there 
is  no  question? 

The   Court:     I   didn't  take  it  to  be  a  question. 

Mr.  Soares:     Very  well. 

The  Court :     It  sounded  to  me  like  a  statement. 

Q.  (By  Mr.  Richardson)  :  Do  you  know  how 
many  times  JMiner  has  been  married  before  1 

Air.  Soares:  We  object  to  this  as  incompetent, 
irrelevant  and  immaterial  and  not  proper  cross- 
examination. 

The  Court :  I  think  that  is  just  going  into  some 
matters 

Mr.  Richardson :     I  will  withdraw  it. 

Q.  Mrs.  Lii,  during:  the  time,  the  period  between 
the  two  marriages  that  you  and  Miner  contracted, 
were  j^ou  living  with  him  then?  A.     Yes. 

Mr.  Richardson:     I  think  that's  all. 
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Redirect  Examination 
By  Mr.  Soares: 

Q.  The  fact  of  the  matter  is,  Mrs.  Lii,  from  the 
time  Miner  filed  a  suit  against  you  down  to  the  pres- 
ent time  you  have  always  lived  together  as  husband 
and  wife?  A.     That's  right. 

Q.  Did  you  contest  the  case?  Did  you  contest 
the  divorce  case?  A.     I  did  not. 

Q.  And  the  fact  that  he  went  into  court  and 
obtained  a  divorce,  did  that  interrupt  your  marital, 
your  relations  [200]  with  him  all  in  any  way? 

A.    No. 

Q.  Now,  with  reference  to  your  having  received 
a  suspended  sentence  on  a  charge  of  interfering 
with  a  police  officer,  is  that  case  over  yet  ? 

A.    No,  I  had  it  appealed. 

Q.     Even  though  your  sentence  was  suspended? 

A.     That's  right. 

Q.  Which  might  have  meant  you  paid  a  fine  or 
went  to  jail,  you  still  appealed  the  case? 

A.     That's  right. 

Mr.  Richardson:  That  is  argumentative  if  any 
question  ever  was. 

Mr.  Soares :     That  is  a  statement  of  fact. 

The  Court:  Well,  I  suppose  that  is  a  statement 
of  fact.  I  don't  know  whether  it  is  preliminary  to 
some  question  or  not. 

Mr.  Soares:  That's  right,  if  the  Court  please. 
Your  Honor  is  quite  right. 

Q.     (By  Mr.  Soares) :     With  that  statement  of 
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fact  in  mind,  I  will  ask  you  if  it  isn't  true  that 
there  is  also  pending  in  the  District  Court  of  Hono- 
lulu charges  against  the  police  of&cers  who  claimed 
you  interfered  with  them,  brought  by  you  and  Miner 
Lii  for  their  assaulting  both  of  you  and  your  little 
baby  or  [201]  child?  A.     That's  right. 

Q.  And  I  will  ask  you  if  it  isn't  a  fact  that  one 
of  the  police  officers  involved  at  that  time  was  Chris 
Faria?  A.     That's  right. 

Mr.  Richardson:  I  object  to  that,  if  your  Honor 
please.  It  doesn  't  make  any  difference  about  that, 

Q.  (By  Mr.  Soares)  :  And  I  will  ask  you  if  it 
isn't  a  fact  that  Chris  Faria  left  town  before  the 
warrant  could  be  served  on  him. 

A.     That's  right. 

Q.  Now,  you  say  Miner  had  a  brother  named 
Joe  who  is  a  seaman — is  that  the  one  ? 

A.     No,  that  is  not  the  one. 

Q.  Well,  in  connection  with  Barbara  Andrade, 
when  you  mentioned  her  first,  you  said  something 
about  one  of  Miner's  brothers.  Which  brother  was 
that?  A.     That  was  Teddy. 

Q.  And  you  said  that  Barbara  stayed  with  you 
and  Miner  about  a  year?  A.     That's  right. 

Q.  Did  she  stay  in, the  same  house  in  which  you 
stayed?  A.     With  us. 

Q.     And  where  was  Teddy  staying,  do  you  know? 

A.     He  was  staying  with  us,  too.  [202] 

Q.     In  the  same  house? 

A.     The  same.  You  mean  in  the  same  house  or 

Q.     That's  what  I  am  trying  to  find  out.   Was  it 
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the  same  house  or  some  other  place  in  the  same 

yard  ? 

A.  Well,  it  wasn't  in  the  same  house  but  it  was 
in  the  yard,  the  same  block,  though. 

Q.     The  same  lot?  A.     Lot. 

Q.  What  type  of  a  place  was  it  that  you  speak 
of  now  ?  A.     It  is  a  side  of  the  house. 

Q.     Can  you  describe  it  any  more? 

A.     Well,  there's  a  room  out  there. 

Q.     What's  that? 

A.  There's  a  room  out  there  on  the  side  of  the 
house. 

Q.  Has  it  any  connection  with  a  garage  in  any 
way? 

A.  AYell,  it's  supposed  to  be  a  garage  but  I 
usually  use  that  for  my  washroom  where  I  do  my 
laundry  and  ironing  and  things  like  that. 

Q.     It  was  originally  a  garage? 

A.     That's  right. 

Q.     And  who  do  you  say  stayed  there? 

A.     Teddy  was  staying  there. 

Q.     Did  anybody  stay  with  him? 

A.     There  was  Barbara. 

Q.     In  that  room?  [203] 

A.  Yes,  she  staj^ed  with  him  and  she  stays  with 
me  inside. 

Q.     Pardon?   I  didn't  hear  that. 

A.     She  stays  in  and  out  like  that. 

Q.     She  stayed  in  both  places  ?  A.     Yes. 

Q.  Would  you  say  whether  or  not  Barbara  was 
Teddy's  girl  friend? 
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A.     That's  right. 

Q.  Did  you  ever  have  a  conversation  in  a  car 
outside  of  Blanco's  bar  such  as  Sarah  Lee  Wright 
described  in  her  testimony  ?  A.     No. 

Q.  Or  did  you  have  a  conversation  in  any  car 
at  any  place  when  Sarah  Lee  Wright  was  present? 

A.     No. 

Mr.  Soares:  May  I  consult  with  my  clients  for 
just  a  moment  *? 

(Counsel  and  Defendants  confer.) 

Q.  You  referred  to  a  Cadillac  car.  What  model 
car  was  it  ?  A.     Model 

Mr.  Richardson :  Your  Honor,  she  testified  it  was 
a  1950. 

Mr.  Soares :  Oh,  no,  she  said  it  was  registered  in 
1950. 

Mr.  Richardson:     I  asked  her  that  question. 

Mr.  Soares :     Can 't  I  ask  her  again  ?  [204] 

Mr.  Richardson:     Oh,  no,  you  can't. 

Mr.  Soares :  Only  you  can  ask  those  kind  of  ques- 
tions? 

Mr.  Richardson :  The  question  was  asked  and  an- 
swered. 

Mr.  Soares:  Asked  and  answered  on  redirect 
examination?   What  other  nonsense 

The  Court:  Go  ahead  and  ask  her.  She  said  it 
was  a  1950  Cadillac. 

Q.  (By  Mr.  Soares) :  There  was  a  1950  Cadillac 
registered  in  your  name  ?  A.     There  was. 

Q.  And  how  long  did  that  car  continue  to  be 
registered  in  your  name? 
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A.  Up  to — I  don't  remember  when. 

Q.  Well,  withdraw  that  if  you  can't  remember. 
What  became  of  it  ? 

A.  Well,  I  guess  it's  been  sold. 

Q.  What's  that?  A.     It's  been  sold. 

Q.  Well,  what  did  you  do  I  Did  you  operate  that 
car  at  all  1  A.I  drive  that  car. 

Q.  And  what  did  you  do  with  it? 

A.  Turned  it  back  to  the  owner. 

Q.  Who  was  the  owner? 

A.  It  was  Joe.  [205] 

Q.  Joe  who  ?  A.     His  brother  Joe. 

Q.  What?  A.     His  brother  Joe. 

Q.  It  was  Joe  Lii's  car?  A.     That's  right. 

Q.  And  registered  in  your  name? 

A.  That's  right. 

Q.  You  didn't  buy  that  car?  A.     No. 

Q.  And  when  did  you  turn  it  back  to  Joe? 

A.  I  can't  remember  the  date  or  the  month. 

Q.  Now,  this  other  car  that  was  referred  to,  the 
1949  Lincoln;  which  was  registered  in  your  name 
first,  the  Cadillac  or  the  Lincoln? 

A.  The  Lincoln. 

Q.  And  what  became  of  that? 

A.  It's  been  sold. 

Q.  What's  that?  A.     It's  been  sold. 

Q.  Sold?  A.     That's  right. 

Q.  When  was  it  sold  ? 

A.  I  think  it  was  in  1950.   I  'm  not  too  sure. 

Q.  Did  you  buy  the  Lincoln  car?  [206] 

A.  Well,  it  was  registered  under  my  name. 
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Q.     Well,  whose  car  was  it  actually? 

A.     Whose  carl  The  Lincoln *? 

Q.     Yes.  A.     That  was  Joe's  car. 

Q.  Do  you  know  whether  the  Lincoln  was  turned 
in  on  the  Cadillac?  A.     That's  right. 

Q.  You  didn't  put  out  any  money  for  either  of 
these  cars?  A.     No. 

Mr.  Soares :     No  further  questions. 

Mr.  Richardson :     Nothing  further. 

(Court  and  Counsel  confer.) 

The  Court:  The  Court  recesses  this  case  until 
nine  o'clock  tomorrow  morning.  The  jury  will  ap- 
pear at  that  time.  And  in  the  meantime  you  will 
recall  what  I  said  to  you  about  the  case  not  being 
over  yet,  so  keep  your  own  counsel  and  don't  let 
anj^body  tell  you  their  impressions  or  what  they 
think  the  facts  are  or  talk  to  you  in  any  way  about 
the  case.  We  will  adjourn  until  tomorrow  morning, 
until  nine  o'clock. 

(The  Court  adjourned  at  12 :00  noon.)  [207] 

May  23,  1951 
(The  Court  convened  at  9:15  a.m.) 

The  Clerk:  Criminal  No.  10,419,  United  States 
of  America  versus  Miner  Lii  and  Alice  Lii,  for 
further  trial. 

The  Court:  The  jurjmien  are  all  present  in  the 
box.  You  may  proceed. 

Mr.  Soares:    If  the  Court  please,  I'd  like  leave 
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to   have   Frank   "Babe"    Sampson   return    to    the 

stand  for  further  cross-examination. 

Mr.  Richardson :  If  your  Honor  please,  that  \\it- 
ness  has  returned  to  the  mainland.  Mr.  Soares  said 
nothing  to  me  about  wanting  him  back,  after  his 
other  testimony,  and  he  is  not  here. 

Mr.  Soares:  That  is  true  enough,  if  the  Court 
please.  The  questions  that  I  wanted  to  cross- 
examine  him  on  are  based  on  information  that  I 
received  since  he  was  on  the  stand. 

The  Court:     You  say  he  has  gone? 

Mr.  Richardson :     Yes,  he  has. 

The  Court :     When  did  he  go  ? 

Mr.  Richardson:  My  information  is  that  he  left 
the  night  after  he  testified. 

The  Court:    Well,  that's  the  end  of  him. 

Mr.  Soares:  In  that  case  we  rest,  if  the  Court 
please. 

The  Court:  Did  you  know.  Counsel,  that  he  had 
gone?  [208] 

Mr.  Soares :  Did  I  know  he  was  gone  f  Not  until 
this  morning  when  I  said  to  Mr.  Richardson  that 
I'd  like  to  call  him,  and  Mr.  Richardson  informed 
me.  I  made  the  statement  so  that  the  record  ^^ill 
show  we  wanted  to  cross-examine  him  further.  I 
purposely  refrained  from  saying  that  I  knew  he 
was  gone  because  that  was  the  information  I  re- 
ceived from  Mr.  Richardson,  and  I  thought  it 
should  come  from  him,  not  from  me. 

The  Court:  All  right.  The  Defense  rests.  Any 
rebuttal  ? 
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Mr.  Richardson:  Yes,  if  your  Honor  please,  I'd 
like  to  put  on  some  rebuttal. 

SARAH  LEE  WRIGHT 

a  witness  on  behalf  of  the  Plaintiff,  having  previ- 
ously been  sworn,  was  called  on  rebuttal  and  testi- 
fied as  follows : 

Direct  Examination 
By  Mr.  Richardson : 

Q.  You  are  the  same  Sarah  Lee  Wright  who 
testified  the  other  day,  are  you  not?  A.     Yes. 

Q.  Now,  Miss  Wright,  it  has  been  testified  here 
by  one  of  the  Defendants — I  beg  your  pardon — by 
a  witness  for  the  Defense,  that  you  were  seen  on 
the  Island  of  Kauai.  Had  you  ever  been  on  the 
Island  of  Kauai  in  your  life? 

A.     I  have  never  been  on  that  island.  [209] 

Mr.  Soares:  That  is  not  rebuttal,  if  the  Court 
please.  She  already  denied  that.  I  move  that  the 
testimony  be  stricken  as  not  proper  rebuttal. 

The  Court:     Denied. 

Mr.  Soares :     Save  an  exception. 

Q.  (By  Mr.  Richardson) :  Miss  Wright,  with 
reference  to  your  meetings  in  San  Francisco  with 
Alice  Lii  and  Miner  Lii,  when  was  the  first  time 
anything  was  said  with  reference  to  your  coming 
here  to  work  as  a  prostitute? 

Mr.  Soares:  We  object  to  this,  if  the  Court 
please,  as  not  proper  rebuttal.  All  that  was  testified 
to  and  it  can  serve  no  purpose  ex^^ept  to  prejudice 
the  Defendant's  case. 
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The  Court:     I  didn't  get  that. 

(The  reporter  read  the  last  question.) 

Mr.  Richardson:  If  your  Honor  please,  it  has 
been  denied — 

The  Court:      Overruled. 

Mr.  Soares:     Save  an  exception. 

Q.  (By  Mr.  Richardson) :  Will  you  answer 
that?  A.     The  first  night  I  met  them. 

Q.     The  first  night  you  met  them? 

A.     Yes,  sir. 

Q.  Now,  Miss  Wright,  did  you  give  Alice  Lii 
$184  to  pay  for  your  ticket  over  here  ?  [210] 

A.     No,  sir,  because  I  didn't  have  $184. 

Q.     Now,  you  got  here,  I  believe,  on  a  Monday  ? 

A.    Yes,  sir. 

Mr.  Soares:  We  object  to  all  this  re-hash  of  the 
case  in  chief,  if  the  Court  please.  I  move  it  be 
stricken. 

The  Court:     Overruled. 

Mr.  Soares :     Save  an  exception. 

Q.  (By  Mr.  Richardson) :  When  did  you  start 
to  work  for  Miner  Lii  and  Alice  Lii  as  a  prostitute  ? 

Mr.  Soares:  We  object  to  this,  if  the  Court 
please,  as  not  proper  rebuttal  and  it  can  serve  no 
purpose  except  to  prejudice  the  Defendant's  case. 

The  Court :     That  is  not  proper  rebuttal. 

Mr.  Richardson:  If  your  Honor  please,  they 
have  denied  that  this  girl  or  any  girl  ever  worked 
for  them  as  a  prostitute.  I  want  to  show  just  how 
she  worked  for  them  as  a  prostitute  and  how  long 


United  States  of  America  19.9 

(Testimony  of  Sarah  Lee  Wright.) 

she  worked   for   them   and   what   she   made   as    a 

prostitute. 

The  Court:     All  right. 

Mr.  Soares :     The  Court  allows  the  question  ? 

The  Court:     Yes. 

Mr.  Soares:     Save  an  exception. 

Q.  (By  Mr.  Richardson)  :  When  did  you  start 
to  work  for  them?  [211] 

A.  I  got  there  on  Monday  and  started  on  Tues- 
day in  the  afternoon. 

Q.  Now,  what  was  the  method  of  operation  up 
there  %  How  did  you  work  for  them  as  a  prostitute  ? 

Mr.  Soares:  We  object  to  this  as  not  proper 
rebuttal  and  incompetent,  irrelevant  and  immaterial 
in  any  instance. 

The  Court:     Overruled. 

Mr.  Soares :     Save  an  exception. 

Q.  (By  Mr.  Richardson) :  How  did  the  cus- 
tomers— how  did  you  get  your  customers  ? 

A.     They  just  came  voluntarily. 

Q.     They  came  up  to  the  house? 

A.  They  knew  what  it  was  so  they  came  of  their 
own  accord. 

A.  And  how  much  did  you  make  with  each 
customer  % 

Mr.  Soares:  We  object  to  this  as  incompetent, 
irrelevant  and  immaterial  already  testified  to,  and 
not  proper  rebuttal. 

The  Court :     Overruled. 

Mr.  Soares :     Save  an  exception. 

Q.     (By  Mr.  Richardson)  :     How  much  ? 
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A.    Miner  Lii  collected  $12  from  each  fellow. 

The  Court:     Who? 

The  Witness :     Miner  Lii. 

Q.  When  a  man  would  come  in  to  see  you,  did  he 
pay  the  [212]  money  to  you  ?  A.     No,  sir. 

Mr.  Soares:  We  object  to  this  as  leading  and 
suggestive  and  not  tending  to  prove  or  disprove 
any  of  the  issues  in  this  case,  and  not  proper  re- 
buttal. 

The  Court:     Overruled. 

Mr.  Soares :     Save  an  exception. 

A.     No,  sir,  he  did  not  pay  me. 

Q.     (By  Mr.  Richardson)  :     Whom  did  you  pay? 

A.     He  paid  Miner  Lii. 

Q.     The  money  never  came  through  your  hands? 

Mr.  Soares:  I  move  that  that  be  stricken  until 
we  can  repeat  the  objection. 

The  Court :  That  answer  is  stricken  for  the  time 
being.   Make  the  objection. 

Mr.  Soares:  We  renew  the  objection  that  it  is 
incompetent,  irrelevant  and  immaterial  and  not 
tending  to  prove  or  disprove  any  issue  in  this  case, 
and  not  proper  rebuttal,  and  already  asked  and  an- 
swered in  the  case  in  chief. 

The  Court:  Overruled.  You  may  answer  the 
question. 

Mr.  Soares:     Save  an  exception. 

Q.  (By  Mr.  Richardson) :  Miss  Wright,  the 
money  was  paid  to  Miner  Lii? 

Mr.  Soares :  We  object  to  it  as  leading  and  sug- 
gestive and  not  tending  to  prove  or  disprove  any  of 
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the  issues  in  this  [213]  case,  and  already  asked  and 

answered  in  the  case  in  chief. 

The  Court:    That  is  true. 

Mr.  Richardson:     I  will  withdraw  that  question. 

Q.    Miss  Wright,  when  did  you  get  your  money? 

A.     At  the  end 

Mr.  Soares:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial  and  not  tending  to  prove  or 
disprove  any  issue  in  this  case  and  already  asked 
and  answered,  and  not  proper  rebuttal. 

The  Court:     Overruled. 

Mr.  Soares:     Save  an  exception. 

A.  At  the  end  of  the  night  Mrs.  Lii  would  split 
with  me. 

Q.     (By  Mr.  Richardson) :     You  say  Mrs.  Lii? 

A.     Yes. 

Q.  I  believe  the  term  in  common  usage  is  "turn 
a  trick,"  is  that  correct?  A.     Yes. 

Q.  How  many  tricks  would  you  turn  a  night  up 
there  ?  On  an  average  ? 

Mr.  Soares:  Objected  to  as  incomj)etent,  irrele- 
vant and  immaterial,  and  not  tending  to  prove  or 
disprove  any  issue  in  this  case,  and  not  proper  re- 
buttal. 

The  Court:     Overruled. 

Mr.  Soares:     Save  an  exception.  [214] 

A.     On  an  average  about  ten. 

Mr.  Soares:    How  many  did  you  say? 

(The  reporter  read  the  last  answer.) 
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Q.  (By  Mr.  Richardson)  :  How  long  did  you 
stay  there? 

Mr.  Soares:  We  object  to  that.  It  has  already 
been  asked  and  answered,  and  it  is  not  proper  re- 
buttal. 

The  Court:     That  is  true. 

Q.  (By  Mr.  Richardson) :  How  much  money 
do  you  estimate  you  turned  over  to  Miner  and  Alice 
Lii  during  the  time  you  worked  there? 

Mr.  Soares:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  not  tending  to  prove 
or  disprove  any  issue  in  this  case,  and  not  proper 
rebuttal,  and  can  serve  only  to  prejudice  the  De- 
fendants' case  in  the  eyes  of  the  jury. 

Mr.  Richardson :  If  your  Honor  please,  the  De- 
fendant has  testified  that  no  money  was  turned  over 
to  them. 

Mr.  Soares:  And  she  testified  in  chief  that 
money  was  turned  over. 

The  Court:  The  question  is  objectionable  in  its 
present  form. 

Q.  (By  Mr.  Richardson) :  How  much  money 
did  you  make  while  you  were  there  ? 

Mr.  Soares:  We  object  to  that.  It  is  incompe- 
tent, irrelevant  and  immaterial,  and  not  tending 
to  prove  or  disprove  any  issue  in  this  case,  and  tend- 
ing to  prejudice  the  Defendants'  [215]  case  and  not 
proper  rebuttal. 

The  Court:  Do  you  mean  from  prostitution? 
Why  don't  you  say  so? 
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Q.  (By  Mr.  Richardson) :  How  much  money 
did  you  make  there  from  prostitution? 

Mr.  Soares:  We  renew  the  objection  on  the 
same  grounds. 

The  Court:     Overruled. 

Mr.  Soares :     Save  an  exception. 

A.     I  made  two  thousand  dollars  for  myself. 

Q.  (By  Mr.  Richardson) :  Two  thousand  for 
yourself?  A.     Yes. 

Q.  Now,  Miss  Wright,  it  has  been  testified  to 
that  you  could  leave  the  premises  up  there  whenever 
you  wished.   Is  that  true? 

Mr.  Soares:  We  object  to  that,  if  the  Court 
please.  It  has  already  been  asked  and  answered, 
and  it  is  not  proper  rebuttal,  and  it  is  a  continuation 
of  this  attempt  to  prejudice  these  Defendants  and 
deprive  them  of  a  fair  trial. 

The  Court:     Overruled. 

Mr.  Soares :     Save  an  exception. 

A.  Like  leaving  in  the  daytime,  they  would 
always  be  with  us,  one  of  them  anyhow.  And  like 
at  nighttime,  after  we  got  through  work,  well, 
then  they  might  drive  us  to  the  bakery,  but  they 
would  always  be  with  us. 

Q.  (By  Mr.  Richardson) :  Could  you  leave 
there  by  yourself?  [216] 

Mr.  Soares :  I  object  to  that  as  leading  and  sug- 
gestive and  not  proper  rebuttal  and  not  tending 
to  prove  any  issue  in  this  case,  and  prejudicial. 

The  Court:     Overruled. 

Mr.  Soares:     Save  an  exception. 
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A.  Not  at  first  I  couldn't.  Later  on  I  went 
downtown  a  few  times  by  myself. 

Mr.  Richardson :     That 's  all. 

Cross-Examination 
By  Mr.  Soares: 

Q.     Did  you  want  to  leave? 

A.     I  left,  yes,  I  did. 

Q.  Did  you  want  to  leave  at  any  time  before  you 
left?  A.     Yes. 

Q.     Well,  what  stopped  you  from  leaving? 

A.     Miner  Lii. 

Q.     How  did  he  stop  you  ? 

A.  Well,  everybody  w^as  scared  of  him.  Why 
shouldn't  I  be,  too? 

Q.  How^?  What  did  Miner  Lii  do  to  prevent 
your  going?  A.     Tell  us  all  kinds  of  things. 

Q.     What? 

A.  That  we'd  go  to  jail  and  everything  else  like 
that. 

Q.     Well,  you  did  leave  finally? 

A.    After  I  got  mad,  yes.  [217] 

Q.     You  were  living  with  Babe,  weren't  you? 

A.    Yes. 

Q.     And  wasn't  Babe  your  pimp?  A.     No. 

Q.  And  didn't  you  live  with  him  in  the  Queen's 
Hotel  as  man  and  wife  ? 

A.  I  was  living  with  him.  They  were  living  to- 
gether;  they  weren't  married  either. 

Mr.  Soares:  I  move  that  be  stricken  as  not  re- 
sponsive to  the  question. 
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The  Court:     Well,  that's  already  in  evidence. 

Mr.  Soares:  It's  a  question  whether  they  were 
married  or  not.  They  are  Roman  Catholics  and 
in  their  eyes  they  were  married. 

Mr.  Richardson:     It's  in  the  proof  already. 

Mr.  Soares:     I  ask  for  a  ruling  of  the  Court. 

The  Court:  Well,  that  being  not  in  response  to 
the  question,  it  may  be  stricken  and  disregarded. 

Q.  (By  Mr.  Soares)  :  You  gave  Babe  money  to 
come  down  here,  didn't  you?  A.     No. 

Q.     Are  you  sure  about  that? 

A.     I  am  positive. 

Q.  Is  that  as  true  as  everything  else  you  have 
testified  to  in  this  case  ?  [218] 

A.     Everything  I  have  testified  to  is  true. 

Q.     You  didn't  wire  him  $200? 

A.     I  did  send  him  $200. 

Q.     What  for?  A.     What  for? 

Q.     Yes,  what  for. 

A.  Well,  one  reason  is  because  maybe  he  needed 
it  because  he  was  having  his  car  payments,  and  he 
helped  me  out  when  I  was  sick. 

Q.     Did  you  get  any  letters  from  him  ? 

A.    Yes. 

Q.     Did  he  ask  for  any  money  ?  A.     No. 

Q.    Did  he  tell  you  he  was  sick? 

A.     I  said  he  helped  me  when  I  was  sick. 

Q.     Did  he  remind  you  of  that?  A.     No. 

Q.     And  you  just  suddenly  sent  him  $200? 

A.  I  didn't  suddenly.  It  was  a  very  short  time 
after  I  came  over  here. 


206  Miner  Lit  and  Alice  Lii  vs. 

(Testimony  of  Sarah  Lee  Wright.) 

Q.  When  did  you  first  decide  you  would  send 
him  $200?  A.     Sir?   I  didn't  hear  it. 

Q.  When  did  you  first  decide  you  would  send 
him  $200?  A.     I  decided  before  I  left  home. 

Q.     And  when  did  you  send  him  the  $200?  [219] 

A.    A  couple  of  weeks  after  I  came  over  here. 

Q.  While  you  lived  at  the  Lii's?  Did  you  have 
any  expenses  for  food  or  rent  or  anything  while 
you  lived  at  the  Lii's?  A.     No. 

Q.     You  were  making  about  $60  a  day  ? 

A.     Once  in  a  while  more  than  that. 

Q.     You  never  made  less  than  $60  a  day  ? 

A.    Yes,  I  think  I  have. 

Q.    What's  that?  A.     I  think  I  have. 

Q.  But  $60  would  be  a  fair  average,  is  that 
right?  A.     No.   I'd  say  more  than  sixty. 

Q.  So  by  the  time  you  sent  Babe  this  $200  just 
because  he  had  helped  you  when  you  were  sick  and 
not  for  him  to  come  here,  you  had  made  over  a 
thousand  dollars,  hadn't  you? 

A.  No,  because  I  had  sent  that  to  him  in  two 
weeks. 

Q.     What's  that? 

A.  Let  me  see.  I  don't  think  I  made  that  much, 
no. 

Q.     You  wired  the  money,  did  you,  to  Babe  ? 

A.    Yes. 

Q.  Now,  what  was  the  need  for  sending  it  by 
wire? 

A.     I  don't  know.   I  always  send  things  by  wire. 

Q.    What  other  things  do  you  send  by  wire  ? 
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A.     My  sister  telegrams.  [220] 

Mr.  Richardson:  That  question  is  too  indefinite, 
"What  other  things." 

Mr.  Soares:  She  says  she  sends  things  by  wire, 
and  that  is  just  as  reasonable  as  any  of  her  other 
testimony.  People  don't  send  things  by  wire.  I 
have  a  right  to  follow  it  up. 

The  Court:     They  send  telegrams,  don't  they? 

Mr.  Soares:  A  telegram  is  not  a  thing.  A  tele- 
gram is  a  wire  itself.  A  telegram  is  a  piece  of  paper 
and  doesn't  go  by  wire. 

The  Court:     Well,  it  is  a  message,  isn't  it? 

Mr.  Soares:  It  is  a  message.  A  message  is  not 
a  thing. 

The  Court :     But  it  is  written.  Proceed. 

Mr.  Soares:     May  I  have  the  last? 

(The   reporter   read   the   last   question    and 
answer.) 

Q.  (By  Mr.  Soares)  :  Now,  how  long  after  you 
sent  the  money  did  Babe  get  here  ? 

A.     About  two  weeks. 

Q.     He  waited  two  weeks  before  he  got  here? 

A.     I  think  it  was  something  like  that. 

Q.     Did  you  send  any  message  with  the  wire? 

A.     No. 

Q.  What  service  did  you  use  in  sending  the 
wire  ?  A.     Where  ? 

Q.     Yes.  [221] 

A.     Downtown  is  all  I  remember. 
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Q.     Well,  was  it  Globe,  Makay,  RCA,  Cable! 

A.  I  don't  remember  because  I  didn't  know.  I 
just  sent  the  wire. 

Q.     Who  was  with  you  when  you  sent  the  wire? 

A.    My  girl  friend,  Mary  Chang. 

Q.     Anybody  else?  A.     No. 

Q.     From  what  office  did  you  send  the  wire  ? 

A.  I  don't  know  because  I  didn't  know  the  town 
at  the  time,  and  all  I  know 

Q.    But  you  know  the  town  now"? 

A.    Yes,  but  I  haven't  sent  a  wire  since. 

Q.     Pardon! 

A.     I  haven't  sent  a  wire  since. 

Q.  But  tell  us  where  this  wireless  office  is  from 
which  you  sent  the  $200  to  Babe  because  he  had 
been  good  to  you  when  you  were  sick! 

A.     I  don't  remember. 

Q.     You  have  no  idea!  A.    No. 

Q.  As  you  think  back  you  can't  give  us  any  idea 
where  this  wireless  office  is!  A.     No. 

Mr.  Richardson:     She  says  she  doesn't  remember. 

Mr.  Soares:  We  are  not  bound  by  her  answer. 
I  insist  that  we  have  the  right  to  cross-examine  her. 

The  Court :     Well,  you  are  doing  it. 

Mr.  Soares:  That's  what  I  think.  I  am  waiting 
for  a  ruling  of  the  Court. 

The  Court :     There  is  no  ruling. 

Mr.  Soares :  Counsel  objected  to  it.  Read  the  last 
question  and  answer. 

(The   reporter   read   the   last   question   and 
answer.) 
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The  Witness:     I  said,  No. 

Q.  (By  Mr.  Soares)  :  If  you  were  to  send  a 
wire  today,  would  you  know  where  to  go  % 

A.     Well,  there's  one  in  Waikiki. 

Q.     You  know  a  place  in  Waikiki  ? 

A.     I  think  so. 

Q.  Was  that  the  place  from  which  you  sent  this 
wire? 

A.  I  wouldn't  know  if  it  was  Waikiki,  down- 
town or  uptown  because  I  don't  remember  at  the 
time. 

Q.  You  can't  remember  now  whether  the  $200 
you  wired  to  Babe  was  sent  from  an  office  in 
Waikiki  or  downtown? 

A.  No,  because  I  didn't  know  Waikiki  from 
downtown  at  that  time. 

Q.  But  you  do  know  Waikiki  from  downtown 
now?  A.     Yes.  [223] 

Q.  And  you  do  know  that  there  is  a  wireless 
office  in  Waikiki  ?  A.     Yes. 

Q.  Now,  was  it  from  that  office  that  you  sent 
this  $200? 

A.     I  said  I  wouldn't  know  if  it  was  or  not. 

Q.  You  can't  tell  us  whether  it  was  that  one  or 
not?  It  may  have  been  from  Waikiki  or  it  may 
have  been  from  downtown?  A.     It  may  have. 

Q.    And  you  don't  remember? 

A.     I  don't  remember. 

Q.  Now,  when  I  asked  you  what  you  used  your 
money  for  when  you  were  last  on  the  stand,  you 
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spoke  only  of  clothes  and  the  rent.   Why  didn't  you 

tell  us  about  the  $200  you  sent  to  Babe  ? 

A.     I  didn't  think  of  it  at  the  time. 

Q.     What's  that? 

A.     I  didn't  think  of  it  at  the  time. 

Q.     Have  you  given  Babe  any  other  money  be- 
sides the  $200?  A.     No,  I  didn't  give. 

Q.     Pardon?  A.     No. 

Q.     Did  you   lend   him   any   money   besides   the 
$200?  [224]  A.     No. 

Q.     Has  he  had  any  other  money  from  you  except 
this  $200?  A.     Yes. 

Q.     How  much  ?  A.     Oh,  just  about  $10. 

Q.    What?  A.    Ten  dollars. 

Q.     Did  you  give  him  that  all  at  one  time  ? 

A.    All  at  one  time. 

Q.     And  what  was  that  for? 

A.     I  don't  know. 

Q.     Was  he  living  with  you  at  the  time  you  gave 
him  the  $10?  A.     No. 

Q.    Who  paid  for  the  Queen's  Hotel  charges? 

A.     Him. 

Q.     He  paid?  A.    Yes. 

Q.     Out  of  your  $200? 

A.     I  wouldn't  know  if  he  still  had  any  of  that 
$200  or  not. 

Q.     Did  you  notice  whether  he  had  any  money  ? 

A.     Oh,  he  had  money  when  he  came  over  here. 

Q.     Plenty  of  money?   A  big  roll?  [225] 

A.     I  wouldn't  say  a  big  roll. 

Q.    Well,  enough  so  that  you  noticed  it? 
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A.  All  I  know  is  that  he  had  money.  I  didn't 
see  it  or  notice  it. 

Q.  Did  he  ever  tell  you  why  he  came  to  Hono- 
lulu? 

A.  The  thing  I  always  thought,  he  wanted  to  try 
and  play  basketball. 

Q.    He  told  you  he  came  here  to  play  basketball  % 

A.  No,  he  didn't  he  didn't  say  it,  but  he  tried 
to  play. 

Q.     But  did  he  ever  tell  you  why  he  came? 

A.    No. 

Q.  Hid  he  ever  tell  you  why  he  went  to  live  with 
you  when  he  has  a  wife  of  his  own?  A.     No. 

Q.     You  knew  he  had  a  wife?  A.     Yes. 

Q.  Did  you  ever  return  to  the  Miner  Lii  home 
after  you  left?  I  don't  necessarily  mean  to  live 
there.  A.     No,  I  never  returned. 

Q.     Never  came  there? 

A.     Oh,  I  came  there  but  never  to  live. 

Q.     That's  what  I  say.   You  did  come  there? 

A.    Yes. 

Q.  How  many  times  would  you  say  after  you 
left  around  [226]  Thanksgiving? 

A.     I'd  say  about  three  times. 

Q.     Had  you  at  that  time  been  arrested? 

A.     No. 

Q.  You  never  were  thereafter  arrested  and 
charged  in  Honolulu? 

A.     Not  as  I  remember,  I  never  was  there. 

Q.  Do  you  remember  starting  off  for  the  public 
prosecutor's  office  in  company  with  Miner  Lii? 
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A.     What  was  the  question  again? 

Q.  Do  you  remember  going  with  Miner  Lii  to 
the  City  HalH 

A.     I  never  went  with  Miner  Lii  nowhere, 

Q.     Did  you  ever  go  to  the  City  Hall? 

A.     No. 

Q.  Didn't  you  tell  Miner  Lii  that  the  Vice  Squad 
was  giving  you  a  bad  time?  A.     No. 

Q.     They  weren't  ever  giving  you  a  bad  time? 

A.    No. 

Q.  As  a  matter  of  fact,  they  promised  to  leave 
you  alone,  didn't  they?  A.     No. 

Q.  Did  you  ever  ask  Miner  or  Alice  Lii  for 
money?  A.     Certainly  not.  [227] 

Q.  How  much  money  do  you  have  now? 

A.     I  refuse  to  answer  that. 

Mr.  Richardson :     I  object  to  that.  Just  a  minute. 

The  Court :     Oh,  that 's 

Mr.  Soares:     It's  cross-examination. 

The  Court:     It  isn't  proper  cross-examination. 

Mr.  Soares:     We  save  an  exception. 

Q.  Do  you  know  how  the  police  learned  your 
story?  A.     About  this? 

Q.    Yes.  A.     I  told  them. 

Q.     How  did  you  come  to  tell  them  ? 

A.     How  did  I  come  about  it? 

Q.    Yes.  A.     Because  I  wanted  to. 

Q.    Why?  A.     I  didn't  have  any  reason. 

Q.  You  can't  explain  why  you  wanted  to  tell  the 
police  that  Mr.  and  Mrs.  Lii  got  your  ticket  ? 

A.     Yes. 
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Q.     Why? 

A.  Well,  one  thing,  if  they  brought  me  over  here, 
the  next  time  they  are  liable  to  bring  somebody  a 
little  bit  better. 

Q.     I  can't  hear.  [228] 

A.  They  bring  me  over  here — if  they  bring  me 
over,  then  they  will  bring  somebody  else. 

Q.  Oh,  you  were  going  to  reform  them?  You 
were  going  to  stop  other  girls  from  coming  here? 

A.     No,  not  exactly. 

Q.  Well,  why  did  you  make  that  statement  that 
if  they  brought  you  they  might  bring  somebody 
else? 

A.  Well,  for  one  thing  I  mean  they  brought  me 
over  here.  I  didn't  know  what  I  was  expecting  to 
get  into.  Maybe  the  next  one  wouldn't.  From  what 
I  heard,  there's  a  girl  in  the  hospital  on  account  of 
him. 

Mr.  Soares:  We  move  that  that  be  stricken,  if 
the  Court  please,  as  not  responsive  to  any  question. 

The  Court:     That's  an  answer  to  your  question. 

Mr.  Richardson:     Yes,  if  your  Honor  please. 

Mr.  Soares :  AYell,  if  the  Court  please,  may  I  be 
heard?  Is  hearsay  ever  admissible?  It  is  based  on 
hearsay.  It  is  a  voluntary  statement  based  upon 
hearsay. 

The  Court:  She  said  that  that  is  one  thing  that 
molded  her  mind. 

Mr.  Soares :     But  she  said  she  heard  it. 

The  Court:  It  doesn't  make  any  difference  how 
she  got  that. 


214  Miner  Lit  and  Alice  Lii  vs. 

(Testimony  of  Sarah  Lee  Wright.) 

Mr.  Soares:  Very  well,  I  move  the  answer  be 
stricken.  I  have  made  that  motion.  Save  an  excep- 
tion to  the  ruling  of  [229]  the  Court. 

Q.    Who  is  this  girl? 

A.     I  have  heard  her  name  but  I  don't  know. 

Q.    What  is  her  name? 

A.     I  wouldn't  know. 

Q.     In  what  hospital  is  she? 

A.  Oh,  I  don't  even  know  that.  I  heard  of  it 
but  I  forgot  that. 

Q.     From  whom  did  you  hear  it? 

A.     Quite  a  few  people. 

Q.     Name  one  of  them. 

A.     I  don 't  remember  the  names. 

Q.    A¥hen  did  you  hear  it? 

A.     When  I  first  came  over  here. 

Q.     How  long  had  you  been  here? 

A.     Oh,  about  five  weeks,  I  imagine. 

Q.    Where  were  you  when  you  heard  it? 

A.     In  Miner  Lii's  house. 

Q.     Who  all  were  present? 

A.    Me,  Mary  Chang 

Q.     What's  that? 

A.    Me,  Mary  Chang,  and  Mr.  and  Mrs.  Lii. 

Q.     And  who  told  it  to  you? 

A.    Well,  Miner  and  him  was  telling 

Q.     What's  that?  [230] 

A.  Miner  and  his  wife  was  talking  to  me  about 
it  because  they  thought  she  was  going  to  get  them 
into  trouble. 
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Q.  Now,  you  do  remember  that  it  was  Miner  and 
his  wife  who  told  it  to  you? 

A.     A  few  other  people  did,  too. 

Q.  When  I  asked  you  first,  you  couldn't  remem- 
ber who  it  was,  is  that  right? 

A.     I  mean  the  other  people  who  told  me. 

Q.     I  didn't  ask  you  about  the  other  people. 

A.     I  didn't  remember  that. 

Q.  You  finally  decided  this  was  another  chance 
to  get  at  Miner  Lii,  is  that  right?  A.     No. 

Q.  All  right.  Now,  whom  did  you  first  tell  that 
the  Liis  had  brought  you  over  here? 

A.  I  didn't  tell  anybody  at  first.  Everybody 
Avas  telling  me. 

Q.     Who  told  you? 

A.     Well,  people  on  the  street. 

Q.    Well,  who? 

A.  Just  people  that  I  noticed  speak  and  talk  to 
on  the  street.   I  don't  know  the  names. 

Q.     You  made  a  lot  of  acquaintances? 

A.     You  mean  I  know  them  by  name? 

Q.     All  right,  let's  have  the  names.  [231] 

A.  Different  fellows,  but  I  don't  recall  their 
names. 

Q.     They  would  simply  walk  up  to  you? 

A.     And  then  the  Vice  Squad. 

Q.     And  then  the  Vice  Squad?  A.     Yes. 

Q.  And  what  did  the  Vice  Squad  tell  you  about 
it?  A.     Sergeant  Shaffer 

Mr.  Richardson:  I  object  to  that,  if  3"our  Honor 
please. 
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Mr.  Soares :     It  goes  to  her  credibility. 

Mr.  Richardson:  Not  what  the  Vice  Squad  told 
her. 

The  Court:     Overruled. 

Q.  (By  Mr.  Soares)  :  What  did  the  Vice  Squad 
tell  you? 

A.  Well,  at  the  time  they  served  the  warrant  on 
Miner,  they  come  by  my  house  and  asked  me  if  I 
was  working  in  Miner's  house  at  that  time,  and  I 
said  No.  And  they  said.  Well  we  know  you  was 
working  there;  we  also  know  he  brought  you  over 
here. 

Mr.  Soares:     May  I  have  that? 

(The  reporter  read  the  last  answer.) 

Q.     And  what  did  you  say  to  that? 

A.     I  didn't  have  nothing  to  say. 

Q.    You  didn't  make  any  reply  at  all? 

A.     No. 

Q.    And  that  was  at  your  house?  [232] 

A.    Yes. 

Q.  And  is  that  all  the  discussion  you  have  had 
with  members  of  the  Vice  Squad  about  your  com- 
ing over  here  for  the  Liis? 

A.     I  didn't  quite 

Q.  As  I  say,  is  that  the  only  time  a  member  of 
the  Vice  Squad  discussed  that  subject  with  you? 

A.    No. 

Q.     When  was  the  next  time  ? 

A.    When  I  made  the  complaint  out. 

Q.    When  what? 
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A.     I  made  the  other  complaint  out. 

Q.  Wliose  idea — what  complaint  are  you  refer- 
ring to  ?  A.     About  procuring. 

Q.  The  one  which  they  had  the  trial  in  the  Dis- 
trict Court  and  which  they  have  appealed? 

A.     Yes. 

Q.     Is  that  what  you  mean"?  A.     Yes. 

Q.     How  come  you  made  that  complaint? 

A.     Because  I  wanted  to. 

Q.     Why? 

A.     Why  let  him  take  two  thousand  dollars? 

Q.     What's  that? 

A.     Why  let  him  take  two  thousand  dollars  ?  [233] 

Q.  Well,  that  was  many  months  after  he  had 
taken  the  two  thousand,  Avasn't  it? 

A.     Maybe  then — then  I  began  to  wise  up. 

Q.    What's  that? 

A.     Then  I  began  to  wise  up. 

Q.  Oh,  you  had  never  been  up  a  proposition  like 
this  before,  Sarah  Lee?  A.     No. 

Q.  In  the  bars  that  you  frequent  in  San  Fran- 
cisco you  never  had  anything  of  this  kind  ? 

A.     No. 

Q.  And  you  were  an  innocent  girl  when  you 
came  here?  A.     I.  won't  say  innocent. 

Q.     Well,  I'm  asking  you,  were  you? 

The  Court:  That  question  is  very  close  to  the 
borderline. 

Mr.  Soares:  I  will  take  the  ruling  of  the  Court. 
Nobody  has  objected  to  it. 
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The  Court:    All  right,  what  was  the  question? 

(The  reporter  read  the  last  question.) 

The  Court:     Hasn't  that  been  answered? 

Mr.  Soares:  No,  sir,  the  Court  interrupted  the 
answ^er. 

The  Court:  I  know,  but  she  said  she  won't  say 
'innocent." 

Mr.  Soares :  Yes,  but  I  want  her  to  say  it.  That's 
why  I  asked  the  other  question. 

The  Court:     You  may  answer.  [234] 

A.  That's  just  like  him  asking  me,  yes,  if  I  was 
a  virgin  when  I  came  here.    There's  no  difference. 

Q.  Will  you  answer  the  question,  please,  and  not 
argue?  A.     No,  I  wasn't  innocent. 

Q.  You  had  been  having  an  affair  with  this  Babe 
before 

Mr.  Richardson:     I  object  to  this. 

Mr.  Soares:     I  haven't  finished  the  question. 

Mr.  Richardson:     Well,  I 

The  Court:     Sustained. 

Mr.  Soares:  Save  an  exception  to  the  ruling  of 
the  Court. 

Q.  Well,  at  any  rate,  you  happened  to  swear 
out  a  complaint  charging  Mr.  and  Mrs.  Lii  with 
procuring  so  you  could  get  back  the  other  two  thou- 
sand dollars,  is  that  it? 

A.     No,  I  won't  get  it  back. 

Q.     What's  that?  A.     No. 

Q.     That's  why  you  swore  out  the  complaint? 

A.     No. 
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Q.    Well,  you  were  sore? 

A.     Not  so  that  I  can  get  it  back. 

Q.     Well,  why  did  you  swear  out  the  complaint? 

Mr.  Richardson:  I  object  to  that.  The  reason 
she  swore  it  out  is  immaterial. 

Mr.  Soares:     Immaterial? 

Mr.  Richardson:     It  certainly  is.  [235] 

Mr.  Soares:  She  started  this  whole  machinery 
going  and  then  Counsel  says  we  can't  inquire  into 
her  motives. 

Mr.  Richardson:  Maybe  she  swore  it  out  because 
they  had  been  procuring. 

Mr.  Soares:  Well,  maybe  the  witness  ought  to 
tip  off  the  answer  what  he  wants  her  to  give.  But 
the  fact  remains  that  we  have  a  right  to  ask  her 
what  her  motive  w^as  in  initiating  these  proceedings. 

Mr.  Richardson:     I  object  to  it. 

The  Court:  You  may  answer.  What  was  the 
question  ? 

(The  reporter  read  the  last  question.) 

The  Witness :     Shall  I  answer  ? 

Mr.  Soares:    Yes,  please  answer. 

A.  Well,  for  one  reason,  why  should  I  work  for 
him? 

Q.  (By  Mr.  Soares)  :  You  weren't  working  for 
him  then,  were  you,  when  you  swore  out  that  com- 
plaint? 

A.     No,  but  that's  when  I  kept  thinking  about  it. 

Q.  You  had  been  arrested  when  you  swore  out 
that  complaint,  hadn't  you?  A.    Yes. 
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Q.  And  you  thought  nia\'bo  if  you  ^^ave  them 
soniethinLi;  on  Miner  Lii  they  might  let  you  go? 

A.     Oil,  no. 

Mr.  RiehardsoTi :  I  object  to  it.  He  is  asking 
this  [2n()]  witness  whether  she  thought  something. 

The  Court :     It  has  been  answered. 

Q.  (Hy  Mr.  Soares) :  And  did  they  promise  you 
anything  if  you  would  helj)  them  get  Miner  Lii  this 
time?  A.     They  didn't  promise  me  nothing. 

Q.  And  your  only  motive  is  that  you  didn't  like 
the  idea  of  his  getting  your  two  thousand  dollars 
that  you  earned  and  you  should  have  had? 

A.     That's  right. 

Q.  Have  you  earned  any  money  since  you  left 
Miner  Lii's?  A.     No. 

Mr.  Richardson:  I  object  to  it.  May  we  instruct 
the  witness  not  to  answer  when  the  objection  is 
made? 

The  Court:     It  has  been  answered. 

Q.  (By  Mr.  Soares) :  And  you  have  lived  on  the 
money  since  then,  on  the  money  you  earned  at  Miner 
Lii's?  A.     Yes. 

Q.     And  that  was,  you  say,  two  thousand  dollars? 

A.     Yes. 

Q.  Did  you  lend  Mary  Chang  any  money? 

A.  No. 

Q.  Did  you  wnte  to  your  sister  and  tell  her  you 
were  making  lots  of  money  here?  [237] 

A.     I  doirt  remember. 

Q.     You  may  have?  A.     F  don't  remember. 

Q.     You  say  you  may  have? 
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A.     I  won't  say  because  I  don't  remember. 

Q.  It's  true  you  were  making  lots  of  money 
lieref  A.     At  Minor  Lii's  house? 

Q.     Yes,  you  were  making  lots  of  it  ? 

A.     At  his  house  ? 

Q.     Yes.  A.     Yes. 

Q.  You  never  had  made  so  much  money  before 
in  your  life? 

A.  That's  right,  because  I  never  had  worked  be- 
fore. 

Q.     You  never  worked  at  all? 

A.     That's  right. 

Q.     Didn't  you  work  in  a  bar? 

A.     I  mean  as  prostitution. 

Q.     Well  ?  A.     Yes,  I  was  working  in  a  club. 

Q.     Didn't  you  ever  work  in  Salinas? 

A.     No. 

Q.     Didn't  you  ever  work  in  Stockton? 

A.     No. 

Q.     Did  you  ever  stay  there?  [238]  A.     No. 

Mr.  Soares:    That's  all.   No  fui'ther  questions. 

Mr.  Richardson:     That's  all. 

(Witness  excused.) 

Mr.  Richardson:  If  your  Honor  please,  I  have 
a  witness  in  the  hall.  May  I  step  out?  It  won't  be 
but  one  minute  and  I  will  be  right  back.  Call  John 
Kramer. 
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JOHN  B.  KRAMER 

a  witness  in  rebuttal  on  behalf  of  the  Plaintiff, 
being  duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Richardson: 

Q.  Will  you  state  your  full  name,  please! 

A.  My  full  name  is  John  Burnette  Kramer. 

Q.  Mr.  Kramer,  what  position  do  you  hold? 

A.  I  am  a  deputy  collector  of  Internal  Revenue. 

Q.  Where  is  your  office? 

A.  In  the  field  division  downstairs. 

Q.  That  is  here  in  this  building  downstairs, 
is  it  ?  A.    Yes,  sir. 

Q.  Do  you  know  Harold  John  Lewis? 

A.  I  do. 

Q.  Yesterday  morning  between  nine  and  ten,  did 
he  come  by  to  consult  you  about  some  tax  return  ? 

A.  No,  sir. 

Mr.  Richardson:     That's  all.  [239] 

Cross-Examination 
By  Mr.  Soares: 

Q.  How  do  you  know  he  didn't  come  by  to  con- 
sult you  about  some  tax  return  ? 

A.  He  came  by  and  said — Harold  is  a  personal 
friend  of  mine  of  long  standing — he  came  by  and 
he  said  through  the  window,  from  the  outside  of  the 
lanai,  said,  ''Hi,  John,"  and  I  said,  ''Hi,  Harold." 
I  said,  "Come  on  in."  And  he  came  in,  sat  down 
to  the  rear  of  me,  and  I  was  busy  with  another  tax 
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payer  at  that  time.   When  I  looked  around  he  was 

gone. 

Q.  You  didn't  know  that  they  went  down  to  call 
him  up  because  he  was  wanted  in  court,  did  you? 

A.     No,  sir. 

Q.  And  he  didn't  have  the  time  to  consult  with 
you,  did  he?   Did  he  or  not  have  time? 

A.     He  didn't  have  any  occasion. 

Q.     Will  you  answer  my  question,  please  ? 

A.    What  was  the  question? 

Q.  He  didn't  have  time  to  consult  with  you  if 
he  had  wanted  to,  isn't  that  true?  Why  do  you 
hesitate  to  answer,  Mr.  Kramer? 

A.     Well,  I  was  busy  with  another  tax  payer. 

Q.     And  so  he  didn't  interrupt  you,  did  he? 

A.     No,  sir. 

Q.  And  by  the  time  you  were  through,  he  had 
gone?  A.     Yes,  sir.  [240] 

Q.  You  work  for  the  United  States  Government, 
don't  you?  A.     I  do. 

Mr.  Soares:     No  further  questions. 

Redirect  Examination 
By  Mr.  Richardson: 

Q.     He  did  not  consult  you,  did  he? 

A.     No,  sir. 

Mr.  Soares :  That  is  incompetent,  irrelevant  and 
immaterial,  and  I  move  that  all  the  evidence  be 
stricken. 

The  Court:     Motion  overruled. 


224  Miner  Lii  and  Alice  Lii  vs. 

(Testimony  of  William  Samuel  Holloway,  Jr.) 
Mr.  Soares:     Save  an  exception. 
Mr.  Richardson:     That's  all,  Mr.  Kramer. 

(Witness  excused.) 

Mr.  Richardson :     Call  Mr.  William  Holloway. 

WILLIAM  SAMUEL  HOLLOWAY,  JR. 

a  witness  on  rebuttal  in  behalf  of  the  Plaintiff,  being 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Richardson : 

Q.  Mr.  Holloway,  will  you  state  your  full  name, 
please  ? 

A.     My  name  is  William  Samuel  Holloway,  Jr. 

Q.     Mr.  Holloway,  what  position  do  you  hold? 

A.  I  hold  the  position  of  safety  engineer  for 
the  [241]  Hawaii  Aeronautics  Commission. 

Q.  How  long  have  you  been  with  the  Hawaii 
Aeronautics  Commission  ? 

A.     Three  and  one-half  years  this  July. 

Q.  Now,  Mr.  Holloway,  is  it  part  of  your  duties 
to  be  familiar  with  the  landing  fields  on  various 
islands  in  the  Territory  ? 

A.  Yes,  I  am  required  as  part  of  my  duties  to 
fly  from  every  field  in  the  Hawaiian  Islands  at  least 
once  a  month. 

Q.  Mr.  Holloway,  is  there  an  airport  on  the 
Island  of  Niihau? 

A.     There  is  no  airport  on  the  Island  of  Niihau. 
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Mr.  Soares:  We  object  to  that,  if  the  Court 
please. 

Mr.  Richardson:     If  your  Honor  please 

Mr.  Soares:  I  ask  that  the  answer  be  stricken 
imtil  we  can  make  the  objection  as  incompetent,  ir- 
relevant and  immaterial  and  not  rebuttal  of  any- 
thing. 

Mr.  Richardson:  It  most  certainly  is  rebuttal. 
The  witness  Lewis  testified  that  he  was  flying  be- 
tween Kauai  and  Niihau. 

Mr.  Soares:  All  right,  does  there  have  to  be  an 
airfield?  Did  he  say  he  landed  in  Mihau? 

Mr.  Richardson:     I'm  not  through  with  him. 

Mr.  Soares :  Well,  we  wiU  take  up  what  we  have 
now,  and  it  is  immaterial  whether  there  is  an  air- 
field in  Niihau  or  not.  [242]  The  witness  said  he 
was  also  spotting  fish  for  fishermen  between  Kauai 
and  Niihau. 

Mr.  Richardson:  No,  sir,  he  didn't.  He  said  he 
was  flying,  that  he  was  a  pilot  and  was  flying. 

Mr.  Soares:  And  he  used  the  plane  to  spot  fish 
for  the  fishermen  between  Kanai  and  Niihau.  He 
never  intimated  that  he  ever  landed  in  Niihau,  and 
if  Counsel  had  been  here  as  long  as  your  Honor 
and  I  have,  he  would  know  that  the  Robinsons 
wouldn't  allow  him  to  land  even  if  there  was  an 
airfield. 

Mr.  Richardson :  There  was  not  a  word  yesterday 
about  spotting  fish. 

The  Court :  Well,  what  is  the  proposition  before 
the  Court?  You  made  an  objection,  did  you? 
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Mr.  Soares:     Pardon? 

The  Court:     You  objected  to  if? 

Mr.  Soares:  Yes,  I  object  to  it  as  incompetent, 
irrelevant  and  immaterial,  not  proper  rebuttal,  and 
seeking  to  discredit  the  witness  on  an  immaterial 
matter. 

The  Court:     Overruled. 

Mr.  Soares:     Save  an  exception. 

Mr.  Richardson:  Did  the  witness  answer  the 
question  as  to  whether  or  not  there  was  an  airfield 
on  Niihau  ? 

A.  My  answer  is  that  there  was  no  airfield  on  the 
Island  of  Niihau. 

Q.  (By  Mr.  Richardson) :  Your  knowledge  has 
been  that  [243]  there  has  been  no  airplane  landed  at 
Niihau  since  December  7,  1941,  when  a  Jap  plane 
crashed  there? 

Mr.  Soares:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial  and  not  tending  to  prove 
any  issue  in  this  case,  and  not  rebuttal.  There  has 
never  been  any  claim  anywhere  in  this  case  that 
any  aii7)lane  ever  landed  in  Niihau,  not  even  on 
December  7th. 

Mr.  Richardson:  This  witness  yesterday,  if  your 
Honor  please,  testified  distinctly  that  he  was  flying 
an  airplane.  He  said  he  was  a  licensed  pilot,  as  I 
recall,  and  was  flying  an  airplane  between  the  Island 
of  Niihau  and  Kauai.    Certainly  this  is  competent. 

Mr.  Soares:     This  isn't  what  he  said  at  all. 

The  Witness:     Shall  I  answer  that  question? 

Mr.  Soares:     Just  a  minute,  please. 
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The  Court:  The  question,  as  I  recall,  was,  had 
there  been  any  air  landings  on  the  island  ? 

Mr.  Richardson:  To  his  knowledge  had  there 
been  a  landing,  yes. 

Mr.  Soares:  We  object  to  it  as  incompetent, 
irrelevant  and  immaterial. 

The  Court:     I  think  that  is  immaterial. 

Mr.  Richardson :     That 's  all .  [244] 

Cross-Examination 
By  Mr.  Soares: 

Q.  Are  you  familiar  with  the  language  used  by 
pilots  ? 

A.  Yes,  sir,  I  am  a  licensed  pilot  and  a  licensed 
mechanic. 

Q.  One  may  fly  between  points  without  landing, 
one  may  nof?  A.    Yes,  sir. 

Mr.  Soares:     That's  all. 

Redirect  Examination 
By  Mr.  Richardson: 

Q.     Was  Lewis  an  instructor? 

A.  Our  records  indicate  that  Mr.  Lewis  holds  a 
private  pilot's  certificate  with  the  rating  to  fly  single 
engine  land  aircraft.  That  is  all  of  the  ratings  that 
he  holds. 

Mr.  Richardson:  That's  all.  Thank  you,  Mr. 
Holloway. 

(Witness  excused.) 

Mr.  Richardson:     If  your  Honor  please,  I  have 
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yet  another  witness  that  I  haven't  talked  to.  May  I 
have  a  short  recess  *?  I  am  about  to  wind  up. 

The  Court:  All  right,  we  will  take  a  five-minute 
recess. 

Mr.  Richardson:  I  am  just  about  to  wind  up,  if 
the  Court  please.   It  won't  be  much. 

(A  short  recess  was  taken  at  9:55  a.m.) 

The  Court:  It  is  just  as  well  that  I  excuse  the 
jury  now  until  1 :30.  [245] 

Mr.  Soares:  If  the  Court  please,  these  motions 
are  to  be  made  in  open  court  and  disposed  of? 

The  Court :     What  motions  1 

Mr.  Soares:  The  motion  Counsel  made  for  the 
continuance  of  this  matter  so  that  he  could  get  his 
witnesses,  because  I  want  to  follow  it  with  a  motion 
for  a  continuance  so  that  I  can  get  my  witnesses. 

Mr.  Richardson :  I  will  be  glad  to  make  a  motion, 
if  your  Honor  please.  I'd  like  to  request  the  Court 
to  continue  this  case  until  this  afternoon,  to  have  a 
recess  until  this  afternoon  for  the  reason  that  I  have 
three  additional  witnesses  that  I  wish  to  put  on 
that  I  have  not  had  a  chance  to  talk  to. 

Mr.  Soares:  A¥ell,  I,  too,  have  a  witness  that  I 
wish  to  put  on,  if  the  Court  please,  and  up  to  last 
night  I  had  every  reason  to  believe  she  would  be 
here.  I  received  two  wires,  one  on  the  18th,  merely 
saying  that  she  would  be  here  on  time ;  and  another 
wire  on  the  21st  saying  that  she,  saying  that  the 
exact  time  of  her  arrival,  namely,  that  the  exact 
time  of  her  arrival  would  be  Tuesday  at  six  p.m. 
The  witness  did  not  arrive  as  expected  and  I  com- 
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municated  with  certain  people  in  San  Francisco, 
and  certain  communications  were  made  to  me  that 
would  indicate  why  she  did  not  arrive,  and  it  was 
no  fault  of  the  Defendants.  We  ask,  then,  if  there 
is  to  be  a  continuance,  that  this  matter  stand  over 
one  W'Cek  so  that  we  may  issue  a  formal  subpoena 
for  Mary  Chang  to  be  a  witness  [246]  on  behalf  of 
the  Defendants.  If  your  Honor  will  have  a  con- 
tinuance, I  ask  that  it  be  long  enough  to  permit  us 
to  get  our  witness.  We  are  in  the  same  shape  as 
Counsel — no  subpoena  issued  until  yesterday  in  their 
case,  as  I  understand  it.  And  since  we  are  going  to 
have  a  continuance  and  this  is  a  very  important 
witness — I  supjjose  Counsel  and  the  Court  can 
readily  see  that,  she  being  an  associate  of  the  parties 
involved  here.  And  we  cannot  have  a  fair  trial  with- 
out her  presence.  So  I  move  formally  that  the  mat- 
ter be  continued  for  one  week,  or  the  latest  to  the 
29th,  the  28th. 

The  Court:  Well,  your  witness,  as  I  understand 
it,  is  not  a  rebuttal  witness. 

Mr.  Soares :  Yes,  if  your  Honor  please,  this  wit- 
ness will  rebut — it  will  be  sur-rebuttal  of  much  of 
the  evidence  that  was  given  on  the  rebuttal ;  she  v/ill 
rebut  all  the  evidence,  practically  all  of  the  evidence 
which  the  witness  denied  with  reference  to  cer- 
tain  

The  Court :    When  did  you  subpoena  this  witness  ? 

Mr,  Soares:  A  subpoena  would  have  been  un- 
necessary, if  the  Court  please,  and  w^as  unnecessary 
up  to  within  the  last  few  hours.  As  I  say,  we  first 
had  a  wire  in  which  it  was  indicated  to  us  simply — 
and  this  was  a  wire  of  the  18th — that  she  was  ar- 
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riving  on  time.  We  then  had  a  wire  of  the  21st  that 
she  was  arriving  Tuesday  at  six  p.m.  We  also  have 
had  a  telephone  communication  that  the  ticket  had 
been — that  she  had  the  [247]  ticket.  We  checked 
with  the  airport  to  make  sure  she  was  on  which 
plane,  and  we  couldn't  do  it  until  the  airplane  is 
only  a  few  hours  outside  of  Honolulu.  And  we 
found  that  she  was  not  on  the  plane,  and  we  made 
inquiry  by  telephone  and  ascertained  certain  facts 
whi<3h  would  explain  her  not  being  here,  and  that 
the  Defendant  was  not  in  any  way  at  fault  for  her 
not  being  here. 

In  view  of  this  testimony — at  least  we  are  ready 
to  disclose  who  the  witness  is,  which  is  more  than 
the  prosecution  will  do.  And  by  that  disclosure  it 
is  clearh^  indicated  that  she  is  an  important  witness 
on  sur-rebuttal. 

Mr.  Richardson :  If  your  Honor  please,  he  could 
have  subpoenaed  her.  He  knew  where  she  was.  I 
was  not  in  that  position  with  reference  to  my  wit- 
ness. And  I  immediately  got  process  out  the  minute 
we  found  our  witnesses. 

Mr.  Soares:  I  didn't  know,  if  the  Court  please, 
that  after  having  given  complete  testimony  that 
Sarah  Lee  Wright  was  going  to  testify  as  she  now 
testified  on  rebuttal.  And  this  witness  is  wanted 
now.  And  it  is  the  first  opportunity  we  have  had  to 
get  her  as  a  ^^^.tness  on  sur-rebuttal  to  deny  certain 
statements  made  by  the  witness  for  the  Government 
on  rebuttal. 

The  Court:  Well,  there  is  a  great  deal  of  differ- 
ence between  a  continuance  for  the  presence  of  wit- 
nesses during  a  part  of  one  day  and  a  couple  of 
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hours  or  an  hour  and  waiting  [248]  a  week  to  bring 
someone  from  California  here  who,  you  say,  is  an 
important  witness  to  you,  was  important  in  the  main 
•case.  But  it  is  a  witness  that  was  not  subpoenaed. 
I  can't  tell  what  the  affairs  of  the  different  members 
of  the  jury  may  be  a  week  hence.  It  would  be  a 
serious  interruption  to  the  trial  in  any  event  and 
one  that  is  fraught  with  all  the  dangers  in  that  re- 
spect and  matters  of  that  sort.  I  would  give  you  no 
more  than  an  hour  to  produce  your  witnesses,  but 
the  Court  is  going  to  adjourn  and  recess  at  this  time 
until  1:30.  I  informed  you  gentlemen  yesterday 
or  perhaps  the  day  before,  informed  Counsel,  that 
the  Court  will  recess  now. 

Mr.  Soares:  May  I  have  a  formal  ruling  of  the 
Court  for  my  motion  for  a  continuance  in  order  to 
procure  this  other  witness  on  rebuttal  so  that  if 
there  is  an  adverse  ruling  I  may  have  an  exception  ? 

The  Court :     I  will  give  you  a  ruling  at  1 :30. 

Mr.  Soares :     Very  w^ell. 

The  Court:  I  called  the  jury  in  for  the  purpose 
of  excusing  them  until  1:30,  and  you  are  now  ex- 
cused until  1 :30  today. 

(The  Court  recessed  at  10:23  a.m.)  [249] 

Afternoon  Session 

The  Court:  The  jury  is  in  the  box,  all  present. 
Now%  what  have  you  to  say  %  What  have  you  to  offer 
now? 

Mr.  Richardson:  I  have  three  witnesses  who  will 
be  very  short,  whom  I  wish  to  offer  still  in  rebuttal, 
your  Honor. 
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The  Court:  And  how  long  will  that  take  do  you 
think? 

Mr.  Richardson:  If  your  Honor  please,  I  should 
estimate  not  over  a  half  hour. 

The  Court:  All  right.  Mr.  Soares,  the  trial  is 
too  far  advanced  now  to  grant  a  continuance  to 
bring  someone  from  California,  and  your  request  for 
a  week's  time  is  refused. 

Mr.  Soares:     May  we  have  an  exception? 

The  Court:  Well,  yes,  of  course.  But  you  know 
the  rules  in  the  Federal  Court.  It  isn't  necessaiy  to 
make  an  exception  once  you  have  objected. 

Mr.  Soares :  Do  I  understand  that  the  sole  reason 
for  denying  the  motion  for  continuance  is  because 
the  trial  is  thus  far  advanced? 

The  Court :     That  is  true. 

Mr.  Soares:     Thank  you. 

Mr.  Richardson :  If  your  Honor  please,  of  course 
the  record  shows  that  this  witness  is  not  under 
subpoena.   I  think  that  has  all  been  gone  into. 

The  Court :     That  has  been  gone  into. 

Mr.  Richardson :     Thank  you.  [250] 

The  Court:     Proceed. 

Mr.  Richardson:     Call  Tony  Rapoza. 

ANTONE  TONY  RAPOZA 
a  rebuttal  witness  on  behalf  of  the  Plaintiff,  being 
duly  sworn,  testified  as  follows: 

Direct  Examination 

By  Mr.  Richardson: 

Q.    Will  you  state  your  full  name,  please,  sir? 
A.    My  name  is  Antone  Tony  Rapoza. 
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Q.     Mr.  Rapoza,  what  business  are  you  in  ? 

A.  I  am  a  sales  representative  for  Schuman  Car- 
riage. 

Q.  How  long  have  you  been  with  Schuman  Car- 
riage ? 

A.     I  have  been  there  since  April  1,  1949. 

Q.  Mr.  Rapoza,  do  you  know  Miner  Lii  and  his 
wife  Alice  Lii?  A.     I  do. 

Q.     Do  you  see  them  here  in  the  courtroom? 

A.    I  do. 

Q.     Can  you  point  them  out,  please,  sir? 

A.     They  are  right  there.  (Indicating.) 

Mr.  Richardson:  Let  the  record  show  he  has 
identified  the  Defendants. 

Q.  Now,  Mr.  Rapoza,  in  April  of  1950  state 
whether  or  not  you  had  dealings  with  these  Defend- 
ants with  reference  to  [251]  an  automobile? 

Mr.  Soares:  We  object  to  this  as  incompetent, 
irrelevant,  and  immaterial,  if  the  Court  please,  and 
not  proper  rebuttal;  it  doesn't  tend  to  prove  or  dis- 
prove any  of  the  issues  in  this  case. 

Mr.  Richardson:  I  will  make  an  offer  of  proof, 
if  your  Honor  please. 

The  Court:  Well,  as  I  remember  it,  Mr.  Soares, 
there  was  testimony  given  as  to  the  legal  ownership 
of  an  automobile  about  that  time,  and  there  was 
testimony  given  by  your  witness,  Alice  Lii,  with 
respect  to  it.  And  so  far  as  I  know  and  can  see,  it 
is  proper  to  take  the  matter  up  on  rebuttal. 

Mr.  Soares:  But  what  does  it  rebut?  She  ad- 
mitted the  ownership.  There  isn't  anything  to  rebut. 
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The  Court:  She  also  said  that  she  had  no  real 
interest  in  the  car  equity;  the  ownership  is  in  some- 
one else. 

Mr.  Soares:  Well,  does  Counsel  expect  to  show 
by  this  witness  that  the  car  didn't  belong  to  some- 
body else? 

The  Court:     I  don't  know, 

Mr.  Richardson:  I  expect  to  show  that  the  Liis 
bought  this  automobile. 

Mr.  Soares:  Well,  that  is  in  evidence  already. 
There  is  nothing  to  rebut  there. 

The  Court:  The  motion  is  denied —  [2e52]  over- 
ruled. 

Q.  (By  Mr.  Richardson)  :  Mr.  Rapoza,  in  April 
of  1950  did  you  have  dealings  with  these  Defendants 
with  reference  to  the  purchase  of  a  car? 

A.     I  did. 

Q.     What  kind  of  car  was  that? 

A.     A  1950  Cadillac,  4-door  sedan. 

Q.     Did  you  handle  this  deal  yourself? 

A.     I  did,  personally,  yes. 

Mr.  Soares:  If  the  Court  please,  rather  than 
interrupt  the  examination,  if  that  is  possible  in  a 
Federal  Court,  may  we  be  understood  as  objecting 
to  all  testimony  with  reference  to  either  of  these 
ears  on  the  grounds  that  it  doesn't  tend  to  prove  or 
disprove  any  issue  in  the  case  and  is  not  rebuttal, 
nor  will  I  be  required  to  rise  and  make  an  objection 
each  time  a  question  is  asked? 

The  Court :  No,  I  think  your  preceding  objection 
really  covered  that.   But  it  may  be  understood  that 
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yon  object  to  this,  to  any  evidence  that  this  witness 

may  offer  with  relation  to  the  car. 

Mr.  Soares:     Very  well. 

The  Court :  And  if  you  hear  any  special  question 
which  you  wish  to  make  a  special  objection  to,  then 
make  it,  because  objections  to  admission  or  rejection 
of  evidence  in  this  Court  are  supposed  to  be  based 
upon  some  reason  advanced  at  the  time  the  objection 
is  made.  [253] 

Mr.  Soares:  Perhaps  it  will  be  safer  for  me  to 
object  each  time. 

Q.  (By  Mr.  Richardson) :  Mr.  Rapoza,  did  you 
deal  with  Miner  Lii  or  Alice  Lii  or  both  of  them? 

Mr.  Soares:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial  and  not  tending  to  prove 
or  disprove  any  issue  in  this  case,  and  not  proper 
rebuttal. 

The  Court:     Overruled. 

Mr.  Soares:     May  I  have  a  ruling? 

The  Court:     Overruled. 

Q.  (By  Mr.  Richardson)  :  Mr.  Rapoza,  I  hand 
you  a  paper  designated  as  Sales  Memorandima  and 
ask  you  if  that  shows,  contains  your  signature? 
(Handing  a  sheet  of  paper  to  witness.) 

A.     That  is  my  signature. 

Q.  Will  you  look  at  that  paper,  Mr.  Rapoza,  and 
state  whether  or  not  that  shows  the  sale  of  this 
particular  car  to  the  Liis?  A.     It  is. 

Q.  What  financial  aiTangements  were  made 
about  the  purchase  of  this  car  ? 

Mr.   Soares:     I  object  to  that  as   incompetent, 
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irrelevant  and  immaterial  and  not  tending  to  prove 

or  disprove  any  issue  in  this  case,  and  not  proper 

rebuttal. 

The  Court :     Overruled.  [254] 

Q.     (By  Mr.  Richardson)  :    You  may  answer. 

A.  I  took  in  a  1949  Lincoln  Cosmopolitan;  we 
took  it  in  for  twenty-two  hundred  dollars. 

Q.  That  is,  the  value  of  the  Lincoln  was  twenty- 
two  hundred? 

A.     Twenty-two  hundred  dollars. 

Q.    What  was  the  remainder,  the  purchase  price  ? 

A.     $1927.50. 

Mr.  Soares:     Same  objection. 

Q.     (By  Mr.  Richardson)  :    How  was  that  paid? 

A.  It  was  paid  in  cash.  Actually  in  cashier's 
checks,  which  is  equivalent  to  cash. 

Mr.  Soares:     I  didn't  hear  that. 

(The  reporter  read  the  last  answer.) 

Q.  (By  Mr.  Richardson) :  Did  you  handle  that 
transaction  yourself  when  this  money  was  paid  in? 

A.     I  did. 

Q.     From  whom  did  you  receive  the  cash  ? 

Mr.  Soares:  Objection  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  not  proper  rebuttal. 

The  Court:     Overruled. 

Q.  (By  Mr.  Richardson)  :  From  whom  did  you 
receive  the  cashier's  checks? 

A.     I  received  it  from  Alice. 

Q.     By  Alice  you  mean  Alice  Lii?  [255] 

A.    Alice  Lii,  yes. 
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Q.     Was  Miner  there  at  the  time? 

A.     Yes,  they  both  were  there  at  the  time. 

Q.  Now,  from  those  records,  Mr.  Rapoza,  how 
many  times  did  the  Defendants  come  to  your  place 
of  business  before  they  received  the  car? 

Mr.  Soares:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  not  tending  to  prove 
or  disprove  any  issue  in  this  case,  and  not  proper 
rebuttal,  and  the  records  are  the  best  evidence. 

The  Court:     Overruled. 

A.  I  appraised  the  car  on  3/16/50;  I  delivered 
the  automobile  to  them  on  4/19/50. 

Q.     3/16/50  to  4/19/50?    That's  about  a  month? 

A.  Correct.  I  cannot  tell  you  how  many  times, 
exactly  how  many  times  they  came  in  during  the 
time  his  car  was  not  ready  for  delivery. 

Mr.  Soares:     May  I  have  that? 

(The  reporter  read  the  last  answer.) 

The  Court :  I  was  wondering  when  payment  was 
made,  before  delivery,  before  these  times? 

The  Witness:     On  the  date  of  delivery. 

Q.     (By  Mr.  Richardson)  :     That  would  be  4/19. 

A.     4/19. 

Q.  That  is  the  date  you  received  the  checks  from 
the  [256]  Liis? 

A.     I  received  the  checks — yes. 

Mr.  Soares:  I  object  to  that  as  a  misstatement 
of  the  evidence. 

The  Court :    That  is  true. 

Mr.  Soares:     In  addition  to  the  other  groimds. 
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The  00111^: :  That  is  true,  unless  you  refer  to  these 
traveler's  money  orders  as  checks. 

Mr.  Soares:  It  wasn't  traveler's  orders;  it  was 
cashier's  checks. 

The  Court:     Cashier's  checks. 

Mr.  Soares:  The  testimony  specifically  was  that 
it  came  from  Alice  Lii  and  not  from  the  Liis. 

Mr.  Richardson:     I  concede  that. 

The  Court:     Well,  did  you  see  the  check? 

The  Witness:     Did  I  see  the  check? 

The  Court:     Did  you  examine  it? 

The  Witness:  Yes,  sir,  I  did.  I  received  the 
money  and  turned  it  over  to  the  cashier. 

The  Court:  Well,  I  suppose  you  would,  but  you 
yourself  saw  the  check,  the  cashier's  check? 

The  Witness :  I  went  to  the  bank  with  Alice,  and 
also  received  the  check. 

The  Court:  And  went  to  the  bank  with  her? 
What  for?  To  cash  the  check?  [257] 

The  Witness:  Well,  she  wasn't  familiar  with  the 
cashier's  check  and  didn't  know  how  to  make  out 
one,  so  I  assisted  in  helping  her  have  one  made.  We 
solved  the  problem  of  handling  loose  cash. 

The  Court:  Well,  how  did  she  get  a  cashier's 
check? 

The  Witness :     From  the  bank. 

The  Court :     Well,  what  did  she  do  to  get  it  ? 

The  Witness :  All  you  have  to  do  is  present  your 
bank  book  and  say  you  want  to  subtract  $1927. 

The  Court:     Is  that  what  she  did? 

The  Witness:     That's  right,  sir. 
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The  Court:     Well,  can't  you  tell  it? 

The  Witness:    That's  just  what  I  am  saying,  sir. 

The  Court:     What  bank? 

The  Witness:     Bank  of  Hawaii. 

The  Court :     All  right. 

Q.  (By  Mr.  Richardson)  :  That  was  on  the  date 
the  car  was  delivered?  A.     That  is  correct. 

Mr.  Richardson:  If  your  Honor  please,  I  wish 
to  otfer  the  sales  memorandiun  in  evidence.  (Hand- 
ing sheet  of  paper  to  Mr.  Soares.)  It  has  been  identi- 
fied by  this  witness. 

Mr.  Soares:  We  object  to  it  as  incompetent,  ir- 
relevant and  immaterial  and  not  tending  to  prove 
or  disprove  any  of  the  issues  in  this  case,  and  not 
proper  rebuttal.  [258] 

The  Court:  Well,  I  will  have  to  see  it  before  I 
can  ]3ass  on  that.  (Paper  handed  to  the  Court.)  It 
may  be  received  in  evidence. 

The  Clerk:     Plaintiff's  Exhibit  "C." 

(The  docmiient  referred  to  was  received  in 
evidence  as  Plaintiff's  Exhibit  '^C") 

Mr.  Richardson:     That's  all. 

Mr.  Soares :  No  questions.  I  move  that  the  testi- 
mony of  this  witness  be  stricken  as  being  wholly 
incompetent,  irrelevant  and  immaterial,  and  not 
tending  to  prove  or  disprove  any  of  the  issues  in 
this  case,  and  not  rebuttal. 

The  Court:     Overruled. 

(Witness  excused.) 
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Mr.  Richardson:     Call  Mr.  Ogata. 

HARLOW  T.  OGATA 
a  rebuttal  witness  on  behalf  of  the  Plaintiff,  being 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Richardson: 

Q.     Will  you  state  your  full  name,  please,  sir? 

A.     Harlow  T.  Ogata. 

Q.     For  whom  do  you  work,  Mr.  Ogata? 

A.     Beg  pardon  ? 

Q.     For  whom  do  you  work? 

A.     Universal  Motor  Company.  [259] 

Q.     And  how  long  have  you  been  with  them? 

A.     Over  two  years.   It's  almost  three  years  now. 

Q.  Do  you  know  Miner  Lii  and  his  wife  Alice 
Lii  ?  A.     Yes. 

Q.     Do  you  see  them  in  the  courtroom? 

A.     Yes. 

Q.     Can  you  identify  them? 

A.     In  the  black  shirt  and  the  one  next  to  him. 

Q.  Now,  Mr.  Ogata,  in  April  of  1949,  did  you 
have  any  dealings  with  the  Liis  with  reference  to 
the  purchase  of  a  1949  Lincoln  Cosmopolitan? 

A.    Yes,  sir. 

Mr.  Soares:  We  object  to  the  question  as  incom- 
petent, irrelevant  and  immaterial  and  not  tending 
to  prove  or  disprove  any  of  the  issues  in  this  case, 
and  not  proper  rebuttal. 

The  Court:     Overruled. 
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Q.  (By  Mr.  Richardson)  :  Did  you  handle  that 
deal  yourself,  Mr,  Ogata? 

A.     That's  right,  sir. 

Q.  Now,  whom  did  you  deal  with,  Mr.  Lii  or  Mrs. 
Lii,  or  both?  A.     Both. 

Mr.  Soares:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  and  not  tending  to  prove  or 
disprove  any  of  the  issues  in  this  case,  and  not 
proper  rebuttal.  [260] 

The  Court:     Overruled. 

Q.  (By  Mr.  Richardson) :  Mr.  Ogata,  I  hand 
you  a  paper  marked  *'Car  Invoice"  and  ask  you  if 
you  can  identify  that?  (Handing  a  sheet  of  paper 
to  the  witness.)  A.     Yes. 

Mr.  Soares:  I  object  to  it  as  incompetent,  irrele- 
vant and  immaterial,  not  tending  to  prove  or  dis- 
prove any  of  the  issues  in  this  case,  and  not  proper 
rebuttal. 

The  Court:     Overruled. 

Q.  (By  Mr.  Richardson)  :  I  further  hand  you, 
Mr.  Ogata,  a  customer's  order  number  and  ask  you 
if  you  can  identify  that?  (Handing  a  sheet  of  paper 
to  the  witness.)  A.    Yes,  that's  right. 

Mr.  Soares :  I  object  to  it  as  incompetent,  irrele- 
vant and  immaterial,  not  tending  to  prove  or  dis- 
prove any  of  the  issues  in  this  case,  and  not  proper 
rebuttal. 

The  Court:     Overruled. 

Q.  (By  Mr.  Richardson) :  Now,  did  those 
papers  cover  the  transaction  that  you  had  with  the 
Liis?  A.     That's  light,  sir. 
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Mr.  Soares:  I  object  to  it  as  being  incompetent, 
irrelevant  and  immaterial,  not  tending  to  prove  or 
disprove  any  of  the  issues  in  this  case,  and  not 
proper  rebuttal,  and  it  is  leading  and  suggestive  and 
the  papers  are  the  best  evidence. 

The  Court:     Overruled.  [261] 

Mr.  Soares:     Exception. 

Q.  (By  Mr.  Richardson)  :  From  those  papers 
and  from  your  knowledge  of  the  transaction,  Mr. 
Ogata,  just  tell  the  Court  just  what  happened? 

Mr.  Soares:  We  object  to  it  as  incompetent, 
irrelevant  and  immaterial,  and  not  tending  to  prove 
or  disprove  any  of  the  issues  in  this  case,  and  not 
proper  rebuttal,  and  calling  for  hearsay. 

The  Court:     Overruled. 

Q.  (By  Mr.  Richardson)  :  That  is,  the  details  of 
the  sale. 

Mr.  Soares:     Same  objection. 

A.  Well,  they  came  to  see  me  like  any  other 
customer. 

Q.  (By  Mr.  Richardson)  :  Speak  out  loud  so 
the  jury  can  hear  you. 

A.  They  came  to  see  me  like  any  other  customer 
comes  in  the  place  and  they  look  at  the  car  first  and 
then  we  go 

Mr.  Soares:  We  object  to  his  telling  what  other 
customers  do,  if  the  Court  please,  in  addition  to  the 
objection  to  the  testimony  generally  as  it  relates  to 
these  defendants. 

A.  Well,  Mr.  Miner  Lii  told  me  to  give  him  all 
the  figures  on  a  Lincoln,  what  models  we  had  and 
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everything.  I  showed  him  everything.  And  I  ap- 
praised his  Buick,  the  '47  Buick  that  he  had  at  that 
time.  We  gave  him  a  certain  figure  for  that  which 
was  agreeable  to  him,  and  we  made  the  [262]  trans- 
action. 

Q.  (By  Mr.  Richardson)  :  You  spoke  of  a  '47 
Buick.  What  part  does  that  play  in  that  transac- 
tion? 

A.     The  '47  Buick  was  turned  in  as  a  trade-in. 

Q.     He  traded  that  in  on  the  Lincoln? 

A.     That's  right. 

Mr.  Soares:  Object  to  that  as  leading  and  sug- 
gestive and  not  proper  rebuttal. 

The  Court:     Overruled. 

Q.  (By  Mr.  Richardson) :  Now,  what  amounts 
of  money  were  involved?  How  was  the  trade 
handled? 

Mr.  Soares:  Object  to  that  as  incompetent,  ir- 
relevant and  immaterial,  and  not  tending  to  prove 
or  disprove  any  of  the  issues  in  this  case,  and  not 
proper  rebuttal. 

The  Court :     Overruled. 

The  Witness :     Shall  I  give  you  the  figures  ? 

Mr.  Richardson:     Yes,  sir. 

A.  The  total  amount  for  that  Lincoln  Cosmo- 
politant  sedan,  $4,430.  We  gave  him  $1,773  as  a 
trade-in  for  his  '47  Buick. 

Q.     What  balance  did  that  leave? 

A.    Left  a  balance  of  $2,627.30. 

Q.     How  was  that  paid,  Mr.  Ogata? 

Mr.  Soares :    Object  to  that  as  incompetent,  irrele- 
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vant  and  immaterial,  and  not  tending  to  prove  or 
disprove  any  issue  in  this  case,  and  not  proper  re- 
buttal. [263] 

T.te  Court:     Overruled. 

A.  The  balance  was  paid  in  six  payments.  Shall 
I  give  you  all  the  figures  ? 

Q.    Yes,  if  you  will. 

A.  On  April  29,  1949,  he  paid  $400  in  cash ;  May 
2,  1949,  $208.65 ;  May  3,  1949,  $50. 

Mr.  Soares:     What  was  that  last  date? 

The  Witness :     May  3,  1949. 

Mr.  Soares:     How  much? 

The  Witness :     Fifty  dollars. 

A.  (Continuing):  May  4,  1949,  $50;  May  10, 
1949,  $100;  May  11,  1949,  $100.  That  made  the  bal- 
ance of  $2,627.30  paid  up  in  cash. 

Q.  (By  Mr.  Richardson)  :  Mr.  Ogata,  can  you 
identify  these  paj^ers  that  I  have  handed  you  as 
papers  used  in  the  regular  course  of  your  business 
in  which  you  made  this  transaction  with  the  Liis  ? 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial,  and  not  tending  to  prove 
or  disprove  any  issue  in  this  case,  and  not  proper 
rebuttal. 

The  Coui-t:     I  didn't  get  that  question. 

(The  reporter  read  the  last  question.) 

Mr.  Richardson:  If  he  could  identify  these 
papers  as  the  papers  used  in  the  regular  course  of 
business  in  his  company  which  covered  this  par- 
ticular transaction  with  the  Liis.  [264] 

The  Court:     Overruled. 
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A.     Yes,  sir. 

Q.     Your  answer  is  Yes?  A.     Yes. 

Mr.  Richardson:  Thank  you.  If  your  Honor 
please,  I  wish  to  o:ffer  in  evidence  the  paper  shown 
as  "Car  Invoice"  and  one  as  "Customer's  Order 
Number."  (Handing  documents  to  Mr.  Soares.) 

Mr.  Soares :  I  'd  like  to  cross-examine  the  witness 
as  to  his  testimony  that  this  so-called  customer's 
order  number  was  a  record  kept  in  the  regular 
course  of  business. 

The  Court:  Very  well.  I  missed  the  amount  of 
cash  that  was  jjaid  in  at  the  time  of  the  trade-in. 

Q.  (By  Mr,  Richardson)  :  Was  any  cash  paid 
in  at  the  time  of  the  trade-in? 

A.  I  can't  answer  that  because  I  don't  know  if 
he  paid  any  cash  besides  his  car  that  day.  I  am  not 
so  sure.  There  is  a  certain  required  amount  for 
down  payment,  and  his  car  that  we  gave  him  as  a 
trade-in. 

The  Court:  Well,  down  payment,  that's  what  I 
am  talking  about,  at  the  time  that  the  Buick  was 
turned  in.  Was  there  any  down  payment  made  at 
that  time  ? 

Mr.  Richardson:  Other  than  the  car.  Is  that 
what  your  Honor  had  in  mind? 

The  Court:     Yes.  [265] 

The  Witness:  That's  a  thing  I  am  not  so  sure. 
I  will  have  to  check  with  the  office. 

The  Court:  Well,  how  are  you  sure,  then,  about 
these  other  figures,  April  25th,  $400,  and  so  on  ? 

The  Witness:     That's  right,  sir. 
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The  Court :     How  are  you  sure  of  that,  then  ? 

The  Witness:  That's  the  one  that  was  given  to 
me  by  the  office. 

The  Court:  Well,  which  one  are  you  speaking 
about,  the  green  one  or  the  white  one? 

The  Witness:  Both  of  them  was  given  to  me  by 
the  office. 

The  Court:  If  you  know  these  figures  begin  on 
April  29th,  on  the  same  sheet  as  cash  payment  re- 
ceived on  April  21st  of  $1718.65 — you  don't  know 
anything  about  that,  do  you  I  Did  you  say  you  did 
or  didn't? 

The  Witness :  This  is  the  amount  of  the  trade-in 
we  allowed  him  on  the  car. 

Mr.  Richardson:  Was  that  the  amount  of  the 
Buick  that  he  traded  in,  that  seventeen  hundred 
dollars'? 

The  Witness:     That's  right,  sir. 

The  Court :  Well,  I  understand  there  was  a  Buick 
that  was  traded  in  that  had  a  certain  value,  and  was 
there  any  substantial  cash  payment  made  at  that 
time? 

The  Witness:  Maybe  he  made.  That's  the  thing 
I'm  not  sure.  [266] 

The  Court:     Don't  maybe. 

The  Witness:     I'm  not  sure. 

The  Court:  How  do  you  know  some  of  the 
figures  on  these  statements  without  knowing  all  of 
them?  Take  that  statement  and  read  it.  You  just 
testified  from  it. 

Mr.  Richardson :    Can  you  tell  from  those  records 
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if  any  cash  payment  was  made  in  addition  to  the 
Buick  at  the  time  of  the  delivery  of  the  car  ?  Would 
that  be  your  Honor's  question? 

Mr.  Soares:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  and  not  tending  to  prove  or 
disprove  any  of  the  issues  in  this  case,  and  calling 
for  hearsay.    The  records  are  the  best  evidence. 

The  Court:     Sustained. 

Q.  (By  Mr.  Richardson)  :  Do  you  know  if  a 
cash  payment  was  made  at  the  time  of  the  delivery 
of  the  car  other  than  the  trade-in  on  the  Buick? 

Mr.  Soares:  I  object  to  the  question  as  incom- 
petent, irrelevant  and  inmaaterial,  and  not  tending 
to  prove  or  disprove  any  issue  in  this  case,  and  not 
proper  rebuttal. 

The  Court:  Overruled.  He  may  answer  if  he 
knows.  That  is  the  question. 

A.     To  tell  the  truth,  I  am  not  quite  sure. 

Mr.  Richardson:  If  your  Honor  please,  I  make 
no  issue  of  admitting  these  papers  in  evidence. 

Mr.  Soares:  I'd  like  to  have  them  marked  for 
identification,  [267]  however. 

The  Court :  The  papers  may  be  marked  for  iden- 
tification. 

The  Clerk:  Defendants'  Exhibit  ''A"  for  iden- 
tification. 

The  Court:     At  the  request  of  the  Defendant. 

(The  papers  referred  to  were  marked  "De- 
fendants' Exhibit  A  for  Identification" — A-1 
&  A-2  for  Identification.) 


248  Miner  Lii  and  Alice  Lii  vs. 

(Testimony  of  Harlow  T.  Ogata.) 

Cross-Examination 
By  Mr.  Soares: 

Q.  Now,  what  is  your  particular  position,  Mr. 
Ogata?  A.     Beg  your  pardon,  sir? 

Q.  What  is  your  particular  position  with  the 
Universal  Motors? 

The  Court:  Counsel,  you  need  not  waste  time 
on  the  question  of  regular  course  of  business.  That^s 
been  disposed  of. 

Mr.  Soares:  Yes,  but  he  has  testified  with  these 
papers  before,  if  the  Court  please,  as  to  certain 
specific  payments.   I  want  to  show^ 

The  Court:  His  testimony  finally  shows  that  he 
has  no  personal  know^ledge  of  these  payments,  other 
than  the  trade-in,  and  that  there  was  a  balance  due 
of  $2627. 

Mr.  Soares:  Then  I  move  that  the  testimony 
purporting  to  state  what  payments  were  made  and 
the  dates  of  payments  be  stricken. 

The  Court :     That  is  stricken. 

Mr.  Soares:  And  I  further  move  that  all  the 
evidence  [268]  of  the  witness  be  stricken  as  being 
wholly  incompetent,  irrelevant  and  immaterial,  and 
not  tending  to  prove  or  disprove  any  issue  in  the 
case,  and  not  proper  rebuttal. 

The  Court:     That  is  overruled. 

Mr.  Richardson:    I  have  no  further  questions. 

Mr.  Soares:     No  further  questions. 

The  Court:     All  right,  you  are  excused. 

(Witness  excused.) 
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Mr.  Richardson:     Call  Lorraine  Staunton. 

LORRAINE  MARJORIE  STAUNTON 

a  rebuttal  witness  on  behalf  of  the  Plaintiff,  being 
duly  sworn,  testified  as  follows: 

Direct  Examination 
By  Mr.  Richardson: 

Q.     Will  you  give  your  full  name,  please? 

A.     Lorraine  Marjorie  Staunton. 

Q.    Where  do  you  live.  Miss  Staunton? 

A.     Well,  at  the  present  at  Nanakuli. 

Q.     How  old  are  you,  Miss  Staunton? 

A.     Twenty  years   old. 

Q.  Do  you  know  Miner  Lii  and  his  wife  Alice 
Lii?  A.     Yes,  I  do. 

Q.     Do  you  see  them  in  the  courtroom? 

A.    Yes,  I  do.  [269] 

Q.     Can  you  point  them  out,  please? 

A.     They  are  both  sitting  down  there. 

Mr.  Richardson:  Let  the  record  show  that  she 
has  identified  the  Defendants. 

Q.    Now,  how  long  have  you  known  Miner  Lii? 

A.  Well,  I  have  laiown  Miner  since  I  was  at  the 
age  of  eleven,  and  I  didn't  know  him  too  well  to  talk 
to,  but  I  met  him  ag^in  in  1948  down  on  Bethel 
Street. 

Q.  Is  that  the  first  time  you  have  seen  him  since 
you  were  a  young  girl?  A.     Yes. 

Q.     When  was  that  that  you  met  him? 

A.     1948. 

Q.    And  where  did  you  meet  ? 
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A.     On  Bethel  Street. 

Q.  And  how  did  you  happen  to  meet  him?  Just 
what  took  place? 

Mr.  Soares:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  not  tending  to  prove 
or  disprove  any  issue  in  this  case,  and  not  proper 
rebuttal.  Nothing  was  said  of  1948  in  connection 
with  Miner  Lii  or  anybody  else  in  this  case,  or 
nothing  upon  which  an  answer  to  that  question  could 
possibly  rebut. 

The  Court:  I  take  it  that  that  is  merely  an  in- 
troductory question  laying  the  ground  for  some 
other  question.  [270] 

Mr.  Richardson:  That  is  entirely  true,  if  your 
Honor  please.    I  want  to  show  the  background. 

The  Court :     Well,  go  ahead. 

Q.     In  1948?  A.    Yes. 

Q.  Now,  just  state  what  happened  w^hen  you  met 
him? 

Mr.  Soares:  We  object  to  it  as  incompetent,  ir- 
relevant and  immaterial,  and  not  tending  to  prove 
or  disprove  any  of  the  allegations  in  this  case,  not 
proper  rebuttal  and  too  remote  for  any  place 

The  Court:     Overruled. 

Mr.  Richardson  (To  the  witness) :    Go  ahead. 

A.  Well,  in  1948  I  met  him  down  at  Bethel  Street 
and  he  asked  me  to  go  for  a  ride  with  him. 

Q.  Speak  loud.  Miss  Staunton,  so  we  can  all 
hear. 

A.  Well,  he  asked  me  to  go  for  a  ride  with  him, 
which  I  did.   We  ended  up  at  Koko  Head,  and  he 
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was  talking  to  me  about  the  subject  of  prostitution. 

Q.     Well,  what  did  he  say  about  \i% 

A.  Well,  he  asked  me  if  I  wanted  to  go  into 
something  like  that. 

Q.     Did  he  say  where?  A.     Yes. 

Q.     Where?  A.     At  his  home.  [271] 

Q.     What  did  you  tell  him? 

A.  Well,  I  told  him  that  I  would  go  up  with 
him. 

Q.     Did  you  go?  A.    Yes,  I  did. 

Q.     Who  was  there  when  you  got  there? 

A.     His  wife. 

Q.    And  how  long  did  you  stay  ? 

A.  Well,  I  stayed  there  for  dinner  and  after 
that  I  left. 

Q.  Was  anjrthing  else  said  while  you  were  there 
about  the  subject  of  prostitution?  A.     Yes. 

Q.     What  was  said  about  it? 

Mr.  Soares:  We  object  to  all  this  as  incompetent, 
irrelevant  and  immaterial  and  not  tending  to  prove 
or  disprove  any  issue  in  this  case. 

The  Court:     Overruled. 

Mr.  Richardson:     Go  ahead. 

A.    Well,  his  wife  asked  me  about  it. 

Q.  Well,  now,  when  you  say  *' asking  about  it," 
what  was  said? 

A.  Well,  she  asked  me  about  going  into  prostitu- 
tion. 

Q.     Where? 

A.    At  her  home,  which  I  refused  then. 

Q.    Now,  when  did  you  next  see  Miner  Lii  ?  [272] 
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A.     I  saw  Miner  Lii  in  April  of  1950. 

Q.     And  how  did  yon  happen  to  see  him? 

A.  Well,  I  was  on  parole  from  the  girls'  training 
school  and  I  got  out,  see,  and  between  that  time  I 
have  been  contacting  his  brother  b}^  telephone  and 
his  wife,  and  I  told  them,  I  told  his  brother  that  I 
would  come  up. 

Mr.  Soares :    I  object  to  the  conversation. 

Mr.  Richardson :     She  is  telling  what  she  told. 

Mr.  Soares :  It  is  still  immaterial  and  not  proper 
rebuttal  of  anything  that  came  out  in  the  case  in 
chief. 

The  Court :  Whatever  you  wish  to  draw  from  the 
witness,  can't  you  proceed  a  little  more  directly? 

Mr.  Richardson:    I  beg  your  Honor's  pardon? 

The  Court:  I  say,  whatever  you  wish  to  draw 
from  the  witness,  can't  you  proceed  a  little  more 
directly  ? 

Mr.  Richardson:  Well,  I  asked  her,  if  your 
Honor  please,  when  was  the  next  time  she  saw  him 
and  she  is  explaining  when  that  was  and  how  it 
came  about. 

The  Court :     All  right. 

Mr.  Richardson:     Go  ahead. 

A.  (Continuing)  :  Well,  then,  I  ran  away  from 
the  place  that  I  was  working  at.  It  was  up  in  Keanu 
Street.  Then  I  went  up  to  my  cousin's  place  up  at 
Alewa  Heights.  And  that  evening  I  went  down  to 
Miner  Lii's  house. 

Q.     (By  Mr.  Richardson)  :     Well,  now  had  you 
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been  in  touch  [273]  with  him  before  you  went? 

A.     Yes. 

Mr.  Soares:  We  object  to  that  as  leading  and 
suggestive  and  incompetent,  irrelevant  and  imma- 
terial, and  not  tending  to  prove  or  disprove  any  of 
the  issues  in  this  case,  and  not  proper  rebuttal. 

The  Court:    That  is  leading  but  she  answered  it. 

Mr.  Soares:  Well,  she  answ^ered  it  before  I  had 
a  chance  to  make  the  objection.  I  move  the  answer 
be  stricken  so  the  objection  might  be  considered. 

Mr.  Richardson :     I  will  rephrase  the  question. 

Mr.  Soares :    Is  the  answer  stricken,  then  ? 

The  Court:     Yes. 

Q.  (By  Mr.  Richardson)  :  State  whether  or  not 
you  had  been  in  contact  with  Miner  Lii  before  you 
went  there?  A.     Yes. 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial,  and  not  tending  to  prove 
or  disprove  any  issue  in  this  case,  and  not  proper 
rebuttal,  and  it  is  Icadin,!^-  and  suggestive. 

The  Court:     Overruled. 

Mr.  Richardson:     Go  ahead. 

A.  Well,  after  that  I  went  up  there  anyhow. 
But  in  the  meantime  I  got  in  contact  with  them.  I 
said  that  I  was  coming  up.  [274] 

Q.  (By  Mr.  Richardson)  :  How  did  you  get  in 
contact  with  them?  A.     By  telephone. 

Q.     All  right.  Just  tell  what  happened  ? 

A.  Well,  I  went  up  there  and  then  they  had  an- 
other girl  there. 

Q.     Who  did  you  see  when  you  got  there? 
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A.     It  was  Miner  and  his  wife. 

Q.     You  say  there  was  another  girl  there? 

A.     Yes. 

Q.     Did  you  talk  to  ]\Iiner  and  his  wife? 

A.    Yes,  I  did. 

Q.     What  about?  A.     Well,  I  told  them 

Mr.  Soares:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  not  tending  to  prove  or 
disprove  any  issue  in  this  case,  and  not  proper  re- 
buttal. 

The  Court:     Overruled. 

Q.     (By  Mr.  Richardson)  :    What  about? 

A.  Well,  I  told  them  that  I  had  ran  away.  So 
they  told  me  that  I  could  stay  there. 

Q.    That  you  could  stay  there? 

A.  Yes.  And  then  again  they  brought  up  the 
subject  of  prostitution,  since  I  was  down  and  out 
that  they  would  advise  me  to  do  that.  [275] 

Q.    What  did  you  tell  them? 

A.  I  said,  all  right.  But  there  are  a  lot  of  prom- 
ises made. 

Q.    What  sort  of  promises? 

Mr.  Soares:  I  object  to  all  this  as  incompetent, 
irrelevant  and  immaterial,  and  not  tending  to  prove 
or  disprove  any  issue  in  this  case,  and  not  proper 
rebuttal. 

The  Court:  Well,  you  had  better  find  out  who 
the  promises  were  made  by. 

Q.  (By  Mr.  Richardson)  :  AYlio  made  you  any 
promises.  Miss  Staunton?  A.     Miner  Lii. 

The  Court:     Overruled. 
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Q.     Did  Alice  make  you  any? 

A.     Well,  I  don't  remember  that  pai*t. 

Q.     Well,  what  was  the  nature  of  the  promises  ? 

Mr.  Soares:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  not  tending  to  prove  or 
disprove  any  issue  in  this  case,  and  not  proper  re- 
buttal. 

The  Court:     Overruled. 

A.  Well,  they  said  that  I  could  own  a  car  or 
other  things. 

Q.  (By  Mr.  Richardson)  :  Did  they  ask  you  to 
go  into  prostitution  there? 

A.     Yes,  they  did.  [276] 

Mr.  Soares:  I  object  to  that  as  leading  and  sug- 
gestive, and  it  is  incompetent,  irrelevant  and  imma- 
terial, and  not  tending  to  prove  or  disprove  any 
issue  in  this  case,  and  not  proper  rebuttal. 

The  Court:     Overruled. 

Mr.  Richardson:     You  may  answer  that. 

A.     Yes,  they  did. 

Q.     Well,  did  you  do  so?  A.     Yes,  I  did. 

Q.     When  did  you  start? 

A.     On  the  same  day  that  I  got  there. 

Mr  Soares:  I  object  on  the  same  grounds  here- 
tofore made 

The  Court:    Your  objection  is  noted.   Overruled. 

Q.     (By  Mr.  Richardson) :    When  did  you  start? 

A.     On  the  same  day  that  I  arrived  there. 

Q.     Did  you  say  that  was  in  April,  1950? 

A.    Yes. 
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Q.  Now,  Miss  Staunton,  how  long  did  you  stay 
there  that  day? 

A.  I  just  stayed  there  and  I  went  home  that 
evening. 

Q.    What  time  that  evening? 

A.     I  don't  remember. 

Q.     Who  took  you  home  ? 

A.     Miner  Lii.  [277] 

Q.  During  the  course  of  that  evening  there  how 
many  customers  did  you  have? 

Mr.  Soares:  I  object  to  this  as  incompetent, 
irrelevant  and  immaterial,  and  not  tending  to  prove 
or  disprove  any  issue  in  this  case,  and  not  proper 
rebuttal. 

The  Court:     Overruled. 

Mr.  Richardson:     You  may  answer. 

A.  Well,  he  took  me  home  that  evening.  There 
were  about — I  don't  exactly  remember.  It's  about 
two  or  three. 

Q.  What  was  the  financial  arrangement  that  you 
made  with  the  Liis,  if  any? 

Mr.  Soares:  We  object  to  this  as  incompetent, 
irrelevant  and  immaterial,  not  tending  to  prove  or 
disprove  any  of  the  issues  in  this  case,  not  proper 
rebuttal,  and  it  is  leading  and  suggestive. 

The  Court:     Overruled. 

A.  Well,  he  had  told  me  that  he  had  charged 
men  ten  dollars,  but  when  I  asked  the  men  there 
their  answer  was  twelve  dollars. 

Mr.  Soares:     We  object  to  this  as  being  herasay. 

Q.     (By  Mr.  Richardson) :    Don't  tell  what  some- 
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one  else  told  you.    What  did  Miner  tell  you?   You 

can  testify  to  that. 

Mr.  Soares:     Same  objection. 

The  Witness:     Will  you  ro])eat  that  again? 

Q.  (By  Mr.  Richardson)  :  What  was  the  finan- 
cial arrangement  [278]  that  you  had  with  Mr.  and 
Mrs.  Lii  ?  A.     It  was  ten  dollars. 

Q.     And  who  collected  the  money  ? 

Mr.  Soares:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  not  tending  to  prove  or  dis- 
prove any  issue  in  this  case,  and  not  proper  re- 
buttal. 

The  Court :     Overruled. 

A.     Mr.  and  Mrs.  Lii. 

Q.  (By  Mr.  Richardson) :  Did  you  ever  collect 
any  money  from  the  customers  there? 

A.    Yes,  I  did. 

Mr.  Soares:  We'd  like  an  opportunity  to  object, 
if  the  Court  please. 

The  Court:     Overruled. 

Mr.  Soares:     Same  objection. 

Q.  (By  Mr.  Richardson) :  How  much  of  the 
amount  charged  were  you  to  get? 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial,  not  tending  to  prove  or 
disprove  any  of  the  issues  in  this  case,  and  not 
proper  rebuttal,  and  it  is  leading  and  suggestive, 
and  it  is  assuming  something  not  in  evidence. 

The  Court:     Overruled. 

A.    About  four  dollars. 

Q.     In  other  words,  you  were  to  receive 
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A.     Three  or  four.  [279] 

Q.     Beg  your  pardon  ?  A.     Three  to  four. 

Q.  All  right,  then.  You  stated  Miner  Lii  took 
you  home  that  night?  A.     Yes. 

Q.  Did  you  receive  any  money  from  Miner  Lii 
on  the  way  home?  A.    Yes,  I  did. 

Q.     How  much  was  that?  A.     Five  dollars. 

Q.     Now,  when  did  you  next  see  Miner  Lii? 

Mr.  Scares:     I  object 

A.     The  second  night. 

Mr.  Soares:     to  that  as  incompetent,  in-ele- 

vant  and  immaterial,  not  tending  to  prove  or  dis- 
prove any  issue  in  this  case,  and  not  proper  rebuttal. 
It  is  assuming  something  not  in  evidence. 

The  Court:     Overruled. 

A.     On  the  second  night. 

Q.  (By  Mr.  Eichardson)  :  Is  that  the  following 
night,  now,  from  the  time  that  you  have  been  just 
speaking  of?  A.     Yes. 

Q.     What  time  did  you  go  there  that  night? 

A.     Well,  I  went  there  that  night 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant [280]  and  immaterial,  not  tending  to  prove 
or  disprove  any  issue  in  this  case,  and  not  proper 
rebuttal. 

The  Court:     Overruled. 

A.     I  went  there  the  next  night  at  five  o'clock. 

Q.     How  long  did  you  stay  there  that  time? 

A.     The  whole  night. 

Mr.  Soares:  Objected  to  as  incompetent,  irrele- 
vant and  immaterial,  not  tending  to  prove  or  dis- 
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prove  any  issue  in  this  case,  and  not  proper  rebuttal. 

The  Court:     Overruled. 

Q.  (By  Mr.  Richardson) :  What  was  the  an- 
swer*? 

A.  I  stayed  there  the  whole  night.  That  is,  on  the 
second  night. 

Q.  Was  Miner  Lii  and  his  wife  both  there  that 
night  ?  A.     Yes. 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial  and  not  rebuttal. 

The  Court:     Overruled. 

Q.  How  many  customers  did  you  have  that 
night  ? 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial,  not  tending  to  prove  or 
disprove  any  issue  in  this  case,  and  not  rebuttal. 

The  Court:     Overruled. 

A.     Two. 

Q.  And  did  the  customers  pay  you  the  [281] 
money  ? 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial,  not  tending  to  prove  or 
disprove  any  issue  in  this  case,  and  not  rebuttal; 
it  is  leading  and  suggestive. 

Mr.  Richardson:  I  am  not  through  with  the 
question. 

Mr.  Soares:  And  showing  something  not  in  evi- 
dence.   I  have  to  be  quick  because  the  witness  an- 


swers- 


The  Court:     Overruled. 
A.     There  were  two. 
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Q.  (By  Mr.  Richardson)  :  Well,  my  question  is, 
was  the  money  paid  directly  to  you  or  was  it  paid 
to  someone  else  there? 

A.     To  someone  else. 

Mr.  Soares:     Same  objection. 

Q.     (By  Mr.  Richardson):     Who? 

A.     Miner  Lii. 

Mr.  Soares :     Same  objection. 

The  Court:     Overruled. 

Q.  And  when  did  you  receive  j^our  share  of  that 
money  ? 

Mr.  Soares:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  not  tending  to  prove 
or  disprove  any  issue  in  this  case,  not  proper  re- 
buttal, and  it  is  leading  and  suggestive  and  assuming 
something  not  in  evidence. 

The  Court:     Overruled. 

Q.     The  question  was,  when  did  you  receive  it? 

A.     The  latter  part  of  the  evening. 

Q.     Beg  your  pardon?  [282] 

A.     It  was  about  12 :30,  1 :00  o'clock. 

Q.     And  who  gave  you  that  money? 

A.     Miner  Lii. 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial,  not  tending  to  prove  or 
disprove  any  issue  in  this  case,  and  not  proper  re- 
buttal. 

Q.  (By  Mr.  Richardson)  :  How  long  did  you 
stay  there?  A.     Three  days. 

Mr.  Soares:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  not  tending  to  prove  or 
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disprove  any  issue  in  this  cas(\  and  not  ])i:oper  re- 
buttal. 

The  Court:     Overruled. 

Q.     How  long  did  you  stay  there? 

A.     Three  days. 

Q.  And  was  there  another  girl  there  while  you 
were  there?  A.     Yes,  there  was. 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial,  not  tending  to  prove  or 
disprove  any  issue  in  this  case,  and  not  proper  re- 
buttal and  leading  and  suggestive. 

The  Court:     Overruled. 

Q.     What  was  her  name? 

A.  She  went  under  the  name  as  Barbara  Jean 
Roger,  but  her  real  name  is  Barbara  Andrade. 

Q.     You  stayed  there  three  days? 

A.     Yes.  [283] 

Q.  I  want  to  ask  you  about  the  arrangements  up 
there.    Did  you  work  right  in  the  house? 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant and  iimnaterial,  and  not  tending  to  prove 
or  disprove  any  of  the  issues  in  this  case,  and  not 
I^roper  rebuttal  and  leading  and  suggestive. 

The  Court:  I  wish  you  would  make  make  your 
questions  a  little  more  specific.  If  you  are  inquiring 
whether  she  did  housework  or  whether  she  did 
prostitution,  why,  that  is  very  important,  a  very 
important  part  of  the  question. 

Mr.  Richardson:  I  should  have  used  the  word 
''work"  in  that  sense. 

Q.     Did  you  work  as  a  prostitute  in  the  house  ? 
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Mr.  Soares:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  not  tending  to  prove  or 
disprove  any  issue  in  this  case,  not  proper  rebuttal 
and  leading  and  suggestive. 

The  Coui-t :     Overruled. 

Q.  Will  you  tell  the  Court  and  jury  what  the 
arrangement  was  there  about  where  you  worked  as 
a  prostitute? 

Mr.  Soares:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  not  tending  to  prove  or 
disprove  any  of  the  issues  in  this  case,  and  not 
proper  rebuttal. 

The  Court:     Overniled. 

Q.  Will  you  tell  about  the  arrangements  up  there 
about  where  you  did  work  as  a  prostitute?  [284] 

Mr.  Soares:     Same  objection. 

A.     Well,  it  was  outside  of  the  house. 

Q.  (By  Mr.  Richardson) :  Do  they  have  a  ga- 
rage outside  of  the  house?  A.     They  have. 

Mr.  Soares:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  and  not  tending  to  prove 
or  disprove  any  issue  in  this  case,  not  proper  re- 
buttal, and  already  asked  and  answered,  and  it  is 
leading  and  suggestive. 

The  Court:     Overruled. 

A.    Yes,  they  have. 

Q.  (By  Mr.  Richardson)  :  Was  that  where  you 
were  working  as  a  prostitute?  A.     Yes. 

Mr.  Soares:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  not  tending  to  prove  or 
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disprove  any  of  the  issues  in  this   case,  and  not 
proper  rebuttal. 

The  Court:     Overruled. 

Q.  (By  Mr.  Richardson)  :  Now,  Miss  Staunton, 
when  did  you  leave  up  there? 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial,  not  tending  to  prove  or 
disprove  any  issue  in  this  case,  and  not  proper 
rebuttal. 

A.  I  left  one  morning,  the  fourth  morning.  It 
was  on  the  third  morning.  I  left  there  with  Barbara 
Andrade.   We  [285]  both  left. 

Q.  (By  Mr.  Richardson) :  Both  left  at  the  same 
time!  A.     Yes,  we  did. 

Q.     Did  the  Liis  know  that  you  were  leaving? 

A.  No. 
'  Mr.  Soares :  I  object  to  the  answer  as  not  being 
competent,  as  irrelevant  and  immaterial,  not  tending 
to  prove  or  disprove  any  issue  in  this  case,  and  not 
proper  rebuttal,  and  calling  for  a  conclusion  of  the 
witness. 

The  Court :     Overruled. 

Q.  (By  Mr.  Richardson)  :  Miss  Staunton,  were 
there  any  other  girls  working  as  prostitutes  there 
in  the  house  at  the  time  you  were  there? 

Mr.  Soares:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  not  tending  to  prove  or 
disprove  any  of  the  issues  in  this  case,  and  not 
proper  rebuttal,  and  it  is  leading  and  suggestive 
and  asking  for  the  conclusion  of  the  witness. 


264  Miner  Lii  and  Alice  Lii  vs. 

(Testimony  of  Lorraine  Marjorie  Staunton.) 

The  Coiii-t:  If  she  knows  of  her  own  knowledge, 
she  may  answer. 

Mr.  Richardson:     Do  you  know,  Miss  Staunton? 

Mr.  Soares:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  not  tending  to  prove  or 
disprove  any  of  the  issues  in  this  case,  and  not 
proper  rebuttal. 

The  Court:     Overruled. 

A.    Yes,  but  I  have  never  seen  them.  [286] 

Mr.  Soares:  I  move  that  the  answer  be  stricken. 
She  couldn't  jDOSsibly  have  known  for  she  didn't  see 
them. 

The  Court:    Well,  the  answer  may  be  stricken. 

Q.  (By  Mr.  Richardson) :  How  much  money  did 
you  personally  make  up  there  as  a  prostitute  during 
the  time  that  you  were  there? 

Mr.  Soares:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial,  already  asked  and  an- 
swered, and  not  proper  rebuttal. 

The  Court :    The  question  is  not  sufficiently  clear. 

Mr.  Richardson:  If  your  Honor  please,  how 
much  she  made  during  the  time  she  was  there  work- 
ing as  a  prostitute? 

The  Court:  I  can't  tell  whether  the  mtness  will 
understand  from  that.  I  don 't  understand  how  much 
she  made — how  much  did  she  get  for  her  o^^^l 
money  or  how  much  was  paid  for  her  services  ? 

Mr.  Richardson:    Well,  let  me  put  it  this  way: 

Q.  I  will  ask  you,  how^  much  did  you  receive 
while  you  were  there? 

Mr.  Soares:    I  object  to  that  as  incompetent,  ir- 
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relevant  and  immaterial,  not  tending  to  prove  or 
disprove  any  of  the  issues  in  this  case,   and  not 
proper  rebuttal. 

The  Court:     OveiTuled. 

A.  I  don't  remember  exactly  because  some  of 
the  money  was  taken  out  by  Miner  Lii  to  pay  for 
house  rent.  [287] 

Q.     House  rent?  A.     Yes. 

Q.  Now,  Miss  Staunton,  had  you  ever  worked  as 
a  prostitute  before  the  time  you  went  to  Miner  Lii's 
house  %  A.     No. 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial,  not  tending  to  prove  or  dis- 
prove any  of  the  issues  in  this  case 

The  Coui't :     Your  answer  was  No. 

The  Witness :     No. 

The  Court:     Overruled. 

Q.  (By  Mr.  Richardson) :  Miss  Staunton,  you 
stated,  I  think,  that  you  were  a  parolee  from  the 
girls' training  school?  A.     Yes,  I  was. 

Mr.  Soares:  I  object  to  that  as  incompetent,  ir- 
relevant and  immaterial 

The  Court:     I  didn't  get  that. 

Mr.   Soares:     and  not  tending  to   prove   or 

disprove  any  of  the  issues  in  this  case,   and  not 
proper  rebuttal. 

The  Court:     I  didn't  get  that. 

Mr.  Richardson:  My  question  was — she  stated 
previously  that  she  was  a  parolee  from  the  girls' 
training  school. 

The  Court:     Well,  what  was  the  question? 
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Mr.  Richardson:  I  wanted  to  ask  her  why  she 
was  confined  to  the  girls'  training  school.  [288] 

Mr.  Soares:  I  object  to  that  as  incompetent, 
irrelevant  and  immaterial 

The  Court:     Sustained. 

Mr.  Richardson:     That's  all. 

Cross-Examination 
By  Mr.  Soares : 

Q.  You  said  you  never  worked  as  a  prostitute 
before  you  went  to  Miner  Lii's?  A.    l^o. 

Q.  You  had  had  rather  promiscuous  sexual  inter- 
course with  a  large  number  of  boys  before  that  time, 
had  you  not  ? 

Mr.  Richardson:  I  object  to  that,  if  your  Honor 
please.  It  is  going  into  something  that  is  not  ma- 
terial here.  She  stated  she  is  not  a  prostitute.  That 
is  the  question.  It  is  not  what  her  private  life  had 
been. 

The  Court :    Overruled,  the  objection  is  oveiTuled. 

Mr.  Soares:  Will  you  answer  the  question, 
please?  A.     No. 

Mr.  Soares:     What's  that? 

The  Court:  Do  you  know  what  "promiscuous" 
means  ? 

The  Witness:     I  don't  exactly  remember. 

Q.  (By  Mr.  Soares)  :  Well,  you  had  sexual  in- 
tercourse with  at  least  several  boys  before  you  were 
sent  to  the  industrial  school,  hadn't  you? 

A.    Yes.  [289] 

Q.    What's  that?  A.     Yes. 
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Q.     About  how  many? 

A.     I  don't  remember. 

Q.     Well,  can  you  give  us  some  idea"? 

The  Court:  Well,  if  she  doesn't  remember  that's 
enough,  that's  sufficient.  She  said  that  she  had 
several.   She  answered  that  question. 

Mr.  Soares:    I'd  like  to  ask  her  about  how  much. 

The  Court:  Well,  you  asked  her  if  she  didn't 
have  several  and  she  said  Yes.  That's  enough.  I 
don't  care  to  have  that  followed  any  more. 

Mr.  Soares :  The  Court  precludes  me  from  cross- 
examining  her  further  on  the  number  of  sex  rela- 
tions she  had? 

The  Court:  Yes,  it  isn't  material.  She  admits 
several. 

Mr.  Soares :    I  will  abide  by  the  Court's  ruling. 

Q.  You  have  a  brother  on  the  police  force  in  the 
City  and  Countj^  of  Honolulu,  do  you  not? 

A.     Yes,  I  have. 

Mr.  Soares:     That's  all.   No  further  questions. 

Mr.  Eichardson:     That's  all. 

(Witness  excused.) 

The  Court :    Are  those  all  your  witnesses  ? 

Mr.  Richardson:  Yes,  that's  the  Government's 
case. 

Mr.  Soares:  I  move  that  the  evidence  of  this 
witness  be  [290]  stricken,  if  the  Court  please,  as 
incompetent,  irrelevant  and  immaterial,  and  not 
tending  to  prove  or  disprove  any  issue  in  this  case. 

The  Court:     Overruled. 
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Mr.  Scares:  And  not  proper  rebuttal. 

The  Coui*t:  Overruled. 

Mr.  Soares:  May  I  have  just  a  moment,  if  the 
Court  please? 

The  Court:  Yes. 

Mr.  Soares:  Take  the  stand,  Mrs.  Lii. 

ALICE  LII 

a  witness  for  the  Defendants  on  surrebuttal,  hav- 
ing previously  been  sworn,  resumed  and  testified  as 
follows : 

Direct  Examination 
By  Mr.  Soares: 

Q.     Your  name  is  Alice  Lii?  A.    Yes. 

Q.     You  are  one  of  the  Defendants  in  this  case? 

A.    Yes. 

Q.    You  were  previously  on  the  witness  stand? 

A.    Yes. 

Q.  You  heard  the  testimony,  I  take  it,  of  the 
witness  who  just  left  the  stand?  A.     I  did. 

Q.  I  will  ask  you  whether  or  not  it  is  true  as 
she  has  [291]  testified  that  you  discussed  with  her, 
or  your  husband  discussed  with  her  in  your  pres- 
ence, arrangements  whereby  she  was  to  enter  into 
the  profession  of  prostitution  in  your  home  ? 

A.     I  never  did. 

Q.    Did  you  hear  her  testimony  ? 

A.     I  did. 

Q.     Is  that  true  or  false? 

A.     It  is  not  true. 

Q.     So  far  as  you  know,  did  she  ever  follow  the 
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profession  of  prostitution  in  your  home  or  anywhere 

else  ?  A.     What  was  that  again "? 

Q.  I  say,  as  far  as  you  know,  did  she  ever  follow 
the  iDrofession  of  a  prostitute  in  your  home  or  any- 
where else?  A.    Not  that  I  know  of. 

Q.  Did  you  have  any  arrangement  with  her  of 
any  kind?  A.     No. 

Q.  Did  you  ever  receive  money  from  her,  any 
money  from  her,  the  proceeds  of  her  prostitution? 

A.    I  did  not. 

Q.  Or  did  you  receive  the  money  from  anyone 
else,  the  proceeds  or  part  of  the  proceeds  of  prosti- 
tution? A.     No. 

Q.     Did  she  ever  stay  at  your  home  ?  A.     No. 

Mr.  Soares:     No  further  questions.  [292] 

Cross-Examination 
Bv  Mr.  Richardson: 


Q 


How  long  have  you  known  her,  Mrs.  Lii  ? 


A.     Well,  I  was  introduced  to  her  once. 

Q.     When  was  that? 

A.     I  don't  remember  the  date. 

Q.     How  long  ago  was  it  ? 

A.     I  can't  remember  the  date. 

Q.  Well,  was  it  one  month,  six  months,  tw^o 
years,  just  your  best  idea  ? 

Mr.  Soares:  I  think  I  should  object  and  come 
within  the  ruling  of  the  Court,  the  same  as  when  I 
tried  to  pursue  questions  after  the  witness  said  she 
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didn't  remember  in  the  last  instance;  it  is  on  the 
same  grounds  as  the  Court  announced  a  ruling  on 
an  objection,  namely,  that  it  is  sufficiently  covered, 
and  the  statement  was  made  that  she  didn't  remem- 
ber how  many  acts  of  intercourse  she  had  had.  So 
too,  here  we  object. 

The  Court:  This  question  is,  How  long  did  you 
know  her?  Isn't  that  itf 

Mr.  Soares:  She  said  she  didn't  remember.  So 
the  question,  a]:)plying  tlie  same  ruh^  as  was  applied 
to  the  previous  witness,  is  sufficiently  covered,  it 
covers  that  answer. 

The  Court:  Upon  reflection,  do  you  now  recall 
about  how  long?  [293] 

The  Witness:     I  still  can't  remember. 

The  Court:     That's  the  end. 

Q.  (By  Mr.  Richardson) :  Mrs.  Lii,  you  stated 
here  the  other  day  that  you  remembered  the  name 
Lorraine  Staunton,  did  you  not? 

A.     I  said  that  name  sounded  familiar  to  me. 

Q.  But  you  didn't  remember  any  girl  like  that? 
Is  that  what  you  stated? 

Mr.  Soares:  We  object  to  that  as  incompetent, 
irrelevant  and  immaterial.  It  is  not  proper  cross- 
examination.  We  didn't  bring  out  anything  about 
her  prior  testhnon}^,  if  the  Court  please.  It  has 
already  been  asked  and  answered. 

Mr.  Richardson:  She  now  states  that  she  was 
introduced  to  her. 

Mr.  Soares:  All  right.  How  is  that  material? 
HoTv  is  that  material  to  the  issues  in  this  case  ? 
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The  Court:     Sustained. 

Q.  (B}^  Mr.  Richardson) :  Mrs.  Lii,  you  and 
Miner  \dsited  Lorraine  when  she  was  in  Kaneohe 
Hospital,  didn't  you? 

Mr,  Soares:  We  object  to  that.  It  is  incompe- 
tent, irrelevant  and  immaterial,  and  not  tending  to 
prove  or  disprove  any  issue  in  this  case,  and  not 
proper  cross-examination. 

The  Court:     Overruled. 

A.     I  don't  remember  that. 

Q.  You  don't  remember  whether  you  did  or 
didn't  visit  [294]  her  in  the  hospital? 

A.  I  don't  remember.  I  have  been  to  Kaneohe 
Hospital  to  visit  people  but  I  don't  remember  visit- 
ing her,  though. 

Q.     You  don't  remember  whether  you  did  or  not? 

A.     No,  I  can't  remember  that. 

Q.  AVell,  if  you  had  visited  there,  Mrs.  Lii,  you 
would  have  remembered  it  ? 

Mr.  Soares:  We  object  to  that  as  argumentative 
and  not  proper  cross-examination. 

The  Court:     Sustained. 

Mr.  Richardson:     That's  all. 

Mr.  Soares:     Step  down.  That's  all. 

(Witness  excused.) 

Mr.  Soares :  Except  for  the  witness  Mary  Chang, 
if  the  Court  please,  we  have  no  other  evidence  on 
sur-rebuttal,  and  we  await  the  Court 's  ruling  on  our 
motion  heretofore  made  that  this  matter  be  con- 
tinued to  a  future  date.  And  I  suggest  the  28th  of 
May  in  order  that  we  may  subpoena 
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The  Court :     The  Court  already  ruled  on  that. 

Mr.  Soares :  I  understood  not.  Just  at  the  recess 
I  asked  your  Honor  what  the  ruling  was  and  your 
Honor  said  you  would  announce  the  ruling  upon  re- 
turn. 

The  Court :  I  very  clearly  made  a  ruling  shortly 
after  one 

Mr.  Soares:  Well,  I  renew  the  motion  now  in 
view  of  the  [295]  testimon}-  given  that  this  cause 
be  contmued  to  a  future  date,  preferably  to  the  28th 
of  this  month,  in  order  that  we  may  procure  the 
attendance  of  Mary  Chang  to  testify  as  a  witness  on 
sur-rebuttal  to  contradict  the  evidence  given  by 
Sarah  Lee  Wright  on  rebuttal. 

The  Court:  The  same  ruling  and  for  the  same 
reasons  as  heretofore  stated. 

Mr.  Soares:  Just  to  make  doubly  sure,  may  I 
have  a  little  exception?  I  am  a  little  bit  careful 
about  exceptions,  so  I  will  note  them. 

The  Court :  Well,  you  look  at  Rule  51  of  the  Fed- 
eral Rules  of  Procedure.  All  right,  now.  I  assume 
we  are  ready  for  argument.  Do  you  want  a  brief 
recess  ? 

Mr.  Soares:  If  the  Court  please,  I  am  awfully 
sorry  but  I  would  like  to  go  to  the  door  and  see  if 
a  certain  person  is  there. 

The  Court :     Very  well. 

(^Ir.  Soares  leaves  courtroom  for  a  moment 
and  returns.) 

Mr.  Soares:     Very  well,  your  Honor. 
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Mr.  Richardson:  Your  Honor,  could  we  have  a 
short  recess  ?  I  have  no  further  proof. 

The  Court :     You  have  closed  your  case  ? 

Mr.  Richardson:     Yes,  sir. 

The  Court :  And  Counsel  for  the  Defendants  has 
closed  ? 

Mr.  Soares :  Yes,  under  the  situation  that  [296] 
exists. 

The  Court :  We  will  take  a  brief  recess,  then,  and 
we  will  be  ready  for  argument. 

(A  short  recess  was  taken  at  2:33  p.m.) 

The  Court:  The  jury  is  all  present.  You  may 
proceed  with  the  opening  argument. 

(Mr.  Richardson  presented  the  opening  argu- 
ment.) 

(Mr.  Soares  presented  the  argument  for  the 
Defense.) 

(JVlr.  Richardson  presented  the  closing  argu- 
ment.) 

The  Court:  Gentlemen  of  the  Jury,  I  assume 
that  the  jury  knows  that  at  the  close  of  a  trial  Coun- 
sel in  this  jurisdiction  are  permitted  to  make  re- 
quests for  instructions  for  the  Court  to  give.  Now, 
they  have  done  that  in  this  case.  Some  requests  were 
granted ;  some  were  denied.  The  Court  in  a  Federal 
jurisdiction  has  a  right  to  instruct  the  jury  itself 
upon  its  own  motion  or  inclination.  It  seems  to  me 
that  the  instructions  that  are  offered  here  are  suffi- 
cient for  this  case.  They,  for  the  most  part,  cover 
the  well-grounded  principles  that  relate  to  criminal 
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law.  And  as  to  Counsels'  remarks,  it  does  not  make 
any  difference  whether  j^ou  agree  with  them  your- 
self. Whatever  instructions  you  are  given  by  the 
Court  are  to  be  taken  by  you  as  the  law  pertaining 
to  the  criminal  case.  And  your  own  version  of  the 
law  should  not  enter  into  this,  if  [297]  you  have 
any.  It  is  the  Court's  business  to  instruct  you  in 
the  law,  and  the  Court  is  presumed  to  knoAV  the  law. 

The  first  thing  I  want  done  is  to  have  the  indict- 
ment read.  Mr.  Clerk,  will  you  read  the  indictment 
in  the  case  ?  Give  the  reference  to  the  United  States 
law  there  upon  which  the  indictment  is  based. 

The  Clerk :     That  is  Title  18  U.S.C.,  Section  2421. 

(The  Clerk  read  the  indictment.) 

The  Court :  I  instruct  you,  gentlemen  of  the  jury, 
that  you  cannot  convict  the  defendants  unless  the 
government  has  established  the  truth  of  each  and 
every  material  allegation  of  the  indictment  to  your 
satisfaction  and  beyond  all  reasonable  doubt.  The 
material  allegations  of  the  indictment  are : 

1.  That  Miner  Lii  and  Alice  Lii 

2.  knowingly,  wilfully,  unlawfully,  and  felo- 
niously 

3.  did  procure  and  obtain 

4.  from  the  office  of  Pan-American  Airways  at 
222  Stockton  Street,  San  Francisco,  Califor- 
nia, 

5.  a  ticket  to  be  used  by  Sara  Wright 
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6.  in  going  from  San  Francisco  to  Honolulu 
for  the  purpose  of  prostitution,  debauchery, 
and  other  immoral  purposes, 

7,  which  said  ticket  was  used  by  said  Sara 
Wright  for  the  purpose  aforesaid. 

If  the  prosecution  has  failed  to  prove  any  one  or 
more  of  the  aforelisted  material  allegations  of  the 
indictment  beyond  reasonable  doubt,  you  must  find 
the  defendants  not  guilty.  [298] 

The  gist  of  this  offense  is  the  knowingly  pro- 
curing and  obtaining  of  a  ticket  to  be  used  by  any 
woman  or  girl  in  going  to  any  place  for  the  purpose 
of  prostitution  or  for  an}"  othei'  immoral  purpose. 
If  you  find  from  the  evidence  beyond  a  reasonable 
doubt,  that  the  Defendants,  Miner  Lii  and  Alice 
Lii,  did  knowingly  procure  and  obtain  a  ticket 
which  Sarah  Lee  Wright  used  in  coming  to  Hawaii 
for  the  purpose  of  prostitution  then  you  should  con- 
vict. However,  if  you  have  a  reasonable  doubt  as 
to  the  foregoing,  then  you  should  acquit. 

The  indictment  in  this  case,  or  any  other  case  for 
that  matter,  is  a  mere  accusation  and  is  not  of  itself 
any  evidence,  not  the  slightest,  of  the  defendants' 
guilt,  and  no  juror  should  permit  himself  to  be  to 
any  extent  influenced  because  or  on  account  of  the 
indictment  that  was  brought  against  the  defendants. 

From  that  it  must  be  clear  to  you  what  I  mean. 
The  indictment  is  the  first  step,  is  the  step  to  bring 
the  case  into  court  here  for  a  trial  before  a  jury, 
and  in  itself  it  is  no  evidence  or  proof  of  anything. 
It  is  merely  an  allegation,  an  accusation.   What  von 
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deal  with  is  the  proof,  the  facts,  the  testimony,  from 
the  e^ddence  given. 

Strictly  speaking,  the  burden  of  proof,  as  those 
words  are  understood  in  criminal  law,  is  never  upon 
the  accused  to  establish  his  innocence  or  to  disprove 
the  facts  necessary  to  establish  the  crime  for  which 
he  is  indicted.  He  is  not  [299]  required  to  put  in 
any  evidence  at  all  upon  the  subject.  The  Imrden  of 
proof  is  on  the  prosecution  from  the  begimiing  to 
the  end  of  the  trial  and  applies  to  every  element 
necessary  to  constitute  the  crime,  the  crime  charged. 

The  defendants  have  entered  a  plea  of  not  guilty 
to  the  charges  in  this  case,  and  such  plea  puts  in 
issue  the  allegations  contained  in  the  indictment 
and  requires  the  Government  to  prove  such  allega- 
tions to  your  satisfaction  beyond  all  reasonable 
doubt  before  a  verdict  of  guilt}'  can  be  returned 
against  the  defendants. 

In  criminal  cases,  even  when  the  evidence  is  so 
strong  that  it  demonstrates  the  probability  of  the 
guilt  of  the  party  accused  as  set  forth  in  the  written 
charge,  still  if  it  fails  to  establish  beyond  a  reason- 
able doubt  the  guilt  of  the  defendant  in  the  manner 
and  form  as  charged,  then  it  is  the  duty  of  the  jury 
to  acquit  the  defendant  and  bring  in  a  verdict  of  not 
guilty.  Mere  probabilities  are  not  sufficient  to  war- 
rant a  conviction,  nor  is  it  sufficient  that  upon  the 
doctrine  of  chances,  it  is  more  probable  that  a  de- 
fendant is  guilty. 

Under  the  law  no  jury  should  convict  a  person 
charged  with  crime  upon  mere  suspicion,  however 
strong,  or  simply  because  there  is  a  preponderance 
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of  all  of  the  eAadenee  in  the  case  against  him,  or 
simply  because  there  are  strong  reasons  to  suspect 
him  guilty.  What  the  law  requires  before  [300]  the 
defendant  can  be  convicted  of  crime  is  not  suspicion, 
not  mere  probabilities,  but  proof  of  his  guilt  beyond 
all  reasonable  doubt. 

While  the  accused  at  the  beginning  of  the  trial 
is  presumed,  as  a  matter  of  law  well-established,  to 
be  innocent,  and  this  presumption  follows  him 
throughout  the  entire  trial,  yet  if  the  proof  estab- 
lishes guilt  beyond  a  reasonable  doubt,  then  the  pre- 
siunption  of  imiocence  disappears  or  is  overthrown. 

A  reasonable  doubt  may  arise  from  the  evidence 
or  it  may  arise  from  the  lack  of  evidence.  It  is  such 
a  doubt  as  would  cause  you,  as  reasonable  men,  to 
hesitate  to  act  upon  it  in  matters  of  importance  to 
you.  It  is  difficult  to  define  in  exact  terms  the  nature 
of  a  reasonable  doubt.  It  may  be  said  to  arise  from 
a  mental  operation  and  exists  in  the  mind  when  the 
judgment  is  not  fully  satisfied  as  to  the  truth  of  a 
criminal  charge  or  the  occurrence  of  a  particular 
essential  event,  or  the  existence  of  a  thing.  It  is  a 
matter  that  may  be  determined  by  the  jury,  acting 
under  the  obligations  of  their  oaths  and  their  sense 
of  right  and  duty.  If,  from  an  examination  and  con- 
sideration of  all  the  facts  and  circumstances  in  evi- 
dence taken  in  connection  with  the  charge  of  the 
court,  you  are  not  satisfied  beyond  a  reasonable 
doubt  that  the  defendants  are  guilty  as  charged  in 
the  indictment,  you  will,  of  course,  return  a  verdict 
of  acquittal. 

As  I  said  before,  this  matter  of  reasonable  doubt 
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has  been  [301]  given  many  definitions  by  different 
courts  at  different  times  and  places.  It  simmers 
do^Yn  to  final  analysis  for  the  jurymen  using  their 
good,  honest,  common  sense  about  it,  whether  they 
have  a  reasonable  doubt  based  upon  reasonable  sub- 
stantial grounds  one  way  or  the  other. 

A  defendant  in  a  criminal  case  need  not  take  the 
witness  stand  or  offer  any  evidence  in  his  behalf. 
Nor  can  you  take  into  consideration  in  arriving  at 
your  verdict  any  reason  or  motive  which  may  have 
actuated  him  in  not  offering  a  defense  in  his  own 
behalf.  There  are  several  reasons  why  a  defendant 
might  deem  it  advisable  not  to  offer  testimony.  For 
instance,  he  may  be  relying  for  an  acquittal  upon  the 
requirement  that  the  prosecution  must  prove  his 
guilt  beyond  all  reasonable  doubt,  or,  he  may  feel 
that  though  innocent  of  the  particular  crime  charged, 
giving  evidence  which  would  clear  him  of  the  offense 
charged  might  tend  to  indicate  his  guilt  of  some 
other  offense. 

If  you  cannot  reconcile  the  statements  of  wit- 
nesses on  account  of  contradictions,  then  you  have 
a  right  to  believe  the  witness  or  witnesses  you  deter- 
mine most  worthy  of  credit  and  disbelieve  the  wit- 
ness or  witnesses  whom  you  believe  least  worthy 
of  credit.  That  is  within  _your  right.  You  may  be- 
lieve any  witness  or  witnesses  that  your  judgment 
dictates  are  telling  the  truth  or  substantial  truth 
which  is  sufficient  for  the  case,  or  you  may  disbelieve 
any  or  all  of  them.  In  determining  [302]  whom  you 
will  believe,  you  may  consider  the  nature  of  the 
evidence  given  by  them;  how  far  they  are  corrobo- 
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rated  or  contradicted  b}^  other  testimony;  and  in 
weighing  the  testimony  and  determining  the  credi- 
bility of  the  witnesses  it  is  proper  for  you  to  take 
into  consideration  all  the  surrounding  circumstances, 
all  the  surrounding  circumstances  of  the  witnesses 
as  brought  out  in  the  evidence,  and  such  other  facts 
appearing  in  the  evidence  as  will,  in  your  opinion, 
aid  you  in  determining  whom  you  will  believe;  and 
you  may  also,  in  considering  whom  you  will  or  will 
not  believe,  take  into  account  your  experience  and 
relations  among  men. 

You  understand  that  you  are  the  sole  judges  of 
the  evidence  and  the  weight  of  the  evidence,  and 
you  have  seen  the  witnesses  and  heard  them,  and 
it  is  up  to  you  to  consider  to  the  best  of  your  judg- 
ment and  without  any  reasonable,  well-grounded 
doubt  in  your  mind  as  to  the  guilt  or  innocence  of 
these  people,  or  either  of  them. 

Now,  when  you  go  into  the  jury  room,  you  will 
be  under  the  general  custody  of  the  Marshal.  One 
of  the  first  things  you  will  do  is  to  select  a  fore- 
man from  your  number  who  will  sign  whatever 
verdict  or  verdicts  you  arrive  at.  You  know,  I  think, 
very  well  that  your  verdict  must  be  unanimous.  It 
takes  all  12  of  you  to  join  in  whatever  verdict  is 
brought  to  the  Court.  I  don 't  know  that  there  is  any- 
thing more  that  need  be  said  to  you.  You  have 
heard  all  the  evidence.  I  [303]  believe  that  .you  under- 
stand the  instructions.  Sometimes  instructions  seem 
to  impress  jurymen  as  being  somewhat  in  conflict 
one  with  the  other.  Upon  a  strict  closer  analysis 
that  isn't  true.  The  Court  wouldn't  give  them  if 
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they  were  in  contradiction.  You  shouldn't  center 
on  any  particular  instruction  as  being  the  sole  or 
the  principal  guide  but  take  them  as  a  whole.  These 
instructions  that  were  given,  all  of  them,  practi- 
cally all  were  given  by  request  and  they  are  prin- 
ples  of  law  that  pertain  to  criminal  cases.  And  the 
matter  of  your  judgment  rests  in  your  good  sense 
in  construing  the  evidence,  the  testimony  and  other 
evidence  that  you  have  heard  in  the  case. 

Mr.  Clerk,  swear  the  Marshals.  And  the  jury  will 
pay  attention  to  the  oath  given  to  the  Marshals  be- 
cause you  are  asked  to  cooperate  with  the  Marshals 
in  the  fulfillment  of  their  duties. 

Marshal  Heine:  May  it  please  the  Court,  I'd 
like  to  have  three  of  us  sworn  in  due  to  the  fact 
that  we  may  have  to  alternate  during  the  night. 

The  Court :     That  is  agreeable  to  the  Court. 

Marshal  Heine :     Thank  you. 

(Marshal    Heine   and   Deputies   Bruns    and 
Moses  were  sworn  to  take  charge  of  the  jury.) 

The  Court :  Now,  the  clerk  has  forms  of  verdicts 
which  I  have  examined  and  found  to  be  in  order. 
You  pass  them  to  [304]  the  Marshal  who  will  pass 
them  to  some  member  of  the  jury  who  will  be 
selected  as  foreman. 

Mr.  Soares :     May  I  see  them,  if  the  Court  please  ? 

The  Court :     Yes. 

(Handed  to  Mr.  Soares.) 

Marshal  Heine:  If  the  jurors  want  further  in- 
structions, I'd  like  to  have  them  written.  Will  you 
so  instruct  the  jurors,  your  Honor? 
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The  Court:     What's  that? 

Marshal  Heine :  Have  them  write  it  if  they  want 
further  instructions. 

The  Court:  Oh,  yes.  If  it  should  come  to  a  situ- 
ation where  there  is  any  confusion  about  the  in- 
structions given  or  the  jury  feel  in  real  need  of 
any  further  instructions  just  write  a  little  note  and 
pass  it  to  the  Marshal  who  is  directly  in  attend- 
ance. He  will  bring  it  to  the  Court  and  in  that 
event  you  have  to  come  back  to  the  Court  and  state 
what  it  is  that  you  want  further  instruction  about, 
and  it  will  be  given.  The  jury  may  retire  now,  and 
proceed  with  your  deliberations. 

(The  jury  retired  at  4:04  p.m.) 

(The  jury  returned  with  a  verdict  at  4:55 
p.m.) 

The  Court:     Gentlemen,  who  is  your  foreman*? 
Mr.  Ford.     I  am. 

The  Court:     Has  the  jury  arrived  at  a  verdict? 
Mr.  Ford :     We  have.  [305] 

The  Court :  Please  pass  it  to  the  clerk.  (Handed 
to  the  Court.)  This  is  the  unanimous  verdict  of  the 
jury,  is  it? 

Mr.  Ford:     Yes,  sir. 
The  Court:    Mr.  Clerk,  read  the  verdict. 
The    Clerk:     Omitting    the    heading,    title    and 
cause — 

''We  the  jury,  duly  empaneled  and  sworn  in 
the  above-entitled  cause,  do  hereby  find  the 
defendant,  Miner  Lii,  Guilty  as  charged  in  the 
indictment  herein. 
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''Dated:  Honolulu,  T.  H.,  this  23rd  day  of 
May,  1951. 

'7s/  EARL  J.  FORD, 
"Foreman." 

Omitting  heading,  title  and  cause.  Verdict — 

"We,  the  jury,  duly  empaneled  and  sworn  in 
the  above-entitled  cause,  do  hereby  find  the 
Defendant,  Alice  Lii,  Guilty  as  charged  in  the 
indictment  herein. 

"Dated:  Honolulu,  T.  H.,  this  23rd  day  of 
May,  1951. 

"/s/  EARL  J.  FORD, 
"Foreman." 

The  Court:  Upon  the  finding  of  the  jury,  the 
Court  adjudges  both  defendants  to  be  guilty  as 
charged. 

Mr.  Soares:  The  defendants  except  to  the  ver- 
dict and  plead  that  it  is  contrary  to  the  law  and 
evidence  and  give  notice  of  motion  for  a  new  trial. 

The  Court:  When  will  the  defendants  be  ready 
for  sentence? 

Mr.  Soares:  I  suggest  some  time  next  week,  if 
the  Court  please.  We  have  to  get  ready  for  a  trial 
in  this  Court  tomorrow^  and  trials  in  the  early  part 
of  the  week  in  the  [306]  Territorial  courts.  I  sug- 
gest that  it  stand  over  at  least  one  week  for  sen- 
tence. 

The  Court:  That  will  be  May  31st  at  the  hour 
of  ten  o'clock  in  the  morning.  All  right.  The  jury 
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is  excused  now  until  tomorrow  morning  at  9 :30.  Be 
present  with  the  other  jurors  for  the  new  criminal 
trial  to  start  at  9:30  tomorrow  morning.  And  we 
will  call  this  a  day.  You  are  excused  until  that 
time. 

(The  Court  adjourned  at  5:05  p.m.)  [307] 

Reporter's  Certificate 
I,  Albert  Grain,  Official  Court  Reporter,  U.  S. 
District  Court,  Honolulu,  T.  H.,  do  hereby  certify 
that  the  foregoing  is  a  true  and  correct  transcript 
of  proceedings  reported  by  me  in  Criminal  No. 
10,419,  United  States  of  America  versus  Miner  Lii 
and  Alice  Lii,  held  in  the  above-named  Court  on 
May  21,  22  &  23,  1951,  before  the  Hon.  Delbert  E. 
Metzger,  Judge,  and  a  jury. 

June  20,  1951. 

/s/  ALBERT  GRAIN. 

[Endorsed] :     Filed  July  6,  1951.  [308] 


[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

United  States  of  America, 
District  of  Hawaii — ss. 

I,  Wm.  F.  Thompson,  Jr.,  Clerk  of  the  United 
States  District  Court  for  the  District  of  Hawaii, 
do  hereby  certify  that  the  foregoing  record  on  ap- 
peal in  the  above-entitled  cause  consists  of  the  fol- 
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lowing  listed  original  pleadings,  exhibits,  and  tran- 
script of  proceedings : 

Indictment. 

Instructions  to  the  Jury. 

Verdict  (Miner  Lii). 

Verdict  (Alice  Lii). 

Judgment  and  Commitment  (Miner  Lii). 

Judgment  and  Commitment   (Alice  Lii). 

Notice  of  Appeal. 

Order  Admitting  to  Bail  Pending  Appeal  to 
the  Ninth  Circuit  Court  of  Appeals. 

Bond  (Miner  Lii). 

Bond  (Alice  Lii). 

Designation  of  Record  on  Appeal. 

Stipulation. 

Counter-Designation  of  Record  on  Appeal. 

Transcript  of  Proceedings  commencing  on 
May  21,  1951,  and  ending  on  May  23,  1951. 

Plaintiff's  Exhibits  "A-1,"  '^A-2,"  "B,"  and 

I  further  certify  that  included  in  said  record  on 
appeal  is  a  copy  of  the  Minutes  of  Court  of  May 
21,  22,  23,  and  31,  1951. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  affixed  the  seal  of  said  Court  this  7th  day  of 
July,  A.D.  1951. 

[Seal]        /s/  WM.  F.  THOMPSON,  JR., 

Clerk,  United  States  District 
Court,  District  of  Hawaii. 
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[Endorsed] :  No.  13005.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Miner  Lii  and  Alice 
Lii,  Appellants,  vs.  United  States  of  America, 
Appellee.  Transcript  of  Record.  Appeal  from  the 
United  States  District  Court  for  the  District  of 
Hawaii. 

Filed  July  9,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United   States   Court   of   Appeals   for  the 
Ninth  Circuit 

No.  13005 
MINER  LII  and  ALICE  LII, 


Appellants, 


vs. 


UNITED  STATES  OF  AMERICA, 

Appellee. 

STATEMENT  OF  POINTS  TO  BE  RELIED 
UPON  BY  DEFENDANTS-APPELLANTS 
ON  APPEAL 

Come  now  Miner  Lii  and  Alice  Lii,  Defendants- 
Appellants  in  the  above-entitled  cause,  by  O.  P. 
Soares,  their  attorney,  and  in  conformance  with 
Rule  9  (6)  of  the  Rules  of  Practice  of  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  and 
hereby  state  that  it  is  intended  that  defendants- 
appellants  will  rely  upon  the  following  points,  to 
wit: 

1.  That  the  United  States  District  Court  for  the 
District  of  Hawaii  erred  in  ordering  that  the  de- 
fendants be  taken  into  the  custody  of  the  United 
States  Marshal  in  the  presence  of  the  jury  sum- 
moned to  try  the  above-entitled  cause. 

2.  That  the  United  States  District  Court  for  the 
District  of  Hawaii  erred  in  permitting  evidence  of 
the  actions  of  the  prosecutrix  and  of  the  defendants 
after  their  arrival  in  Honolulu  subsequent  to  the 
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commission  of  the  crime  alleged  in  the  indictment, 
the  commission  of  said  crime  having  been  completed 
in  San  Francisco  and  before  their  arrival  in  Hono- 
lulu. 

3.  That  the  United  States  District  Court  for  the 
District  of  Hawaii  erred  in  permitting,  over  ob- 
jection, leading  questions  to  the  prejudice  of  de- 
fendants-appellants' right  to  a  fair  and  impartial 
trial. 

4.  That  the  United  States  District  Court  for  the 
District  of  Hawaii  erred  in  permitting,  over  ob- 
jection, questions  and  answers  which  were  wholly 
immaterial  to  the  issues  and  could  serve  no  pur- 
pose other  than  to  prejudice  defendants-appellants' 
right  to  a  fair  and  impartial  trial. 

5.  That  the  United  States  District  Court  for  the 
District  of  Hawaii  erred  in  permitting  the  prose- 
cutrix to  remain  in  the  Court,  although  the  jury 
was  excluded,  defendants-appellants  made  an  offer 
of  proof  to  be  elicited  on  cross-examination  of  the 
l^rosecutrix. 

6.  That  the  United  States  District  Court  for  the 
District  of  Hawaii  erred  in  unduly  limiting  the 
scope  and  extent  of  the  cross-examination  of  the 
prosecutrix  and  in  unfairly  and  unfavorably  and 
prejudicially  characterizing  the  cross-examination. 

7.  That  the  United  States  District  Court  for  the 
District  of  Hawaii  erred  in  refusing  to  permit  de- 
fendants-appellants on  cross-examination  of  a  gov- 
ernment witness  to  fully  inquire  into  the  character 
and  criminal  activities  of  said  witness. 
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judgment  made  and  entered  May  31,  1951  (R.  pp.  11- 
13).  Notice  of  appeal  therefrom  was  filed  May  31, 
1951  (R.  p.  14).  The  appeal  was  timely.  Rule  37(a), 
Federal  Rules  of  Criminal  Procedure,  jurisdiction  of 
this  Court  to  review  the  final  judgment  of  the  District 
Court  is  sustained  hy  28  U.S.C.,  Judiciary  and  Judi- 
cial Procedure,  Sections  1291,  1294. 


II. 

STATEMENT  OF  THE  CASE. 

Miner  Lii  and  Alice  Lii,  husband  and  wife,  and 
appellants  herein,  were  jointly  indicted  by  the  grand 
jury  on  March  14,  1951,  for  violation  of  Section  2421, 
Title  18,  United  States  Code.  The  indictment  charges 
that  on  or  about  October  9,  1950,  defendants  pur- 
chased a  ticket  from  the  office  of  Pan  American  World 
Airways  in  San  Francisco,  California,  to  be  used  by 
one  Sarah  Lee  Wright  in  interstate  travel  from  San 
Francisco,  California,  to  the  city  and  coimty  of  Hono- 
lulu, Territory  of  Hawaii,  for  the  purpose  of  prac- 
ticing prostitution  in  Honolulu,  and  that  such  ticket 
was  so  used  ])y  Sarah  Lee  W^right  for  the  aforesaid 
purpose. 

The  defendants  were  tried  jointly  and  were  both 
convicted. 

The  questions  involved  in  the  appeal  relate  to 
(a)  whether  the  Court's  action  in  ordering  defend- 
ants into  custody  of  the  United  States  Marshal  in  the 
presence  of  the  jury  prevented  defendants  from  ob- 


taining  a  fair  trial;  (b)  the  admission  of  certain  evi- 
dence on  behalf  of  the  prosecution  relating  to  events 
which  happened  after  the  alleged  crime  was  complete, 
to  which  objection  was  duly  taken;  (c)  the  Court 
allowing  the  prosecution  to  ask  leading  questions,  and 
questions  immaterial  ])ut  prejudicial  to  defendants, 
over  objections;  (d)  the  action  of  the  Court  in  allow- 
ing the  prosecutrix  to  remain  in  Court,  although  the 
jury  was  excluded,  while  defendants-appellants  made 
an  oft'er  of  proof  of  facts  to  be  elicited  from  the 
j)rosecutrix  on  cross-examination;  (e)  the  action  of 
the  Court  in  limiting  the  scope  and  extent  of  the 
cross-examination  of  the  prosecutrix  and  of  comment- 
ing on  her  cross-examination  in  a  manner  unfavorable 
and  prejudicial  to  defendants-appellants;  (f)  the  re- 
fusal of  the  Court  to  allow  defendants-appellants  on 
cross-examination  of  a  government  witness  to  fully 
inquire  into  the  character  and  criminal  activities  of 
the  witness;  (g)  the  Court's  adverse  ruling  upon  de- 
fendants-appellants' motion  for  a  directed  verdict  as 
to  defendant  Miner  Lii;  (h)  the  Court's  refusal  to 
permit  defendants-appellants  to  elicit  corroboration 
of  testimony  contradicting  previous  testimony  of  pros- 
ecutrix; (i)  the  action  of  the  Court  in  allowing  cross- 
examination  of  defendant  Alice  Lii  on  matters  not 
referred  to  in  her  direct  testimony;  (j)  the  action  of 
the  Court  in  permitting  improj)er  questions  of  wit- 
nesses called  in  rebuttal;  (k)  the  Court's  refusal  to 
allow"  defendants-appellants  a  reasonable  continuance 
in  order  to  procure  a  witness  whose  testimony  was 
made  necessary  by  testimony  adduced  by  the  prosecu- 
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tion  on  its  case  in  rel^nttal  and  in  allowing  prosecu- 
tion, on  rebuttal,  to  adduce  evidence  of  other  crimes 
alleged!}^  committed  by  defendants  but  not  related 
to  the  crime  alleged  in  the  indictment. 


III. 
SPECIFICATION  OF  ERRORS  RELIED  UPON. 

1.  The  Court  erred  in  overruling  defendants'  ob- 
jection to  trial  by  that  jury  in  front  of  which  they 
had  been  found  guilty  of  contempt,  fined  and  placed 
in  custody  of  the  United  States  Marshal. 

2.  The  Court  erred  in  permitting  evidence  of  the 
action  of  the  prosecutrix  and  of  the  defendants  after 
their  arrival  in  Honolulu  subsequent  to  the  commis- 
sion of  the  crime  alleged  in  the  indictment,  the  com- 
mission of  said  crime  having  been  completed  in  San 
Francisco  and  l:)efore  their  arrival  in  Honolulu. 

3.  The  Court  erred  in  permitting,  over  objection, 
leading  questions  to  the  prejudice  of  defendants- 
appellants'  right  to  a  fair  and  impartial  trial. 

5.  The  Court  erred  in  permitting  the  prosecutrix 
to  remain  in  the  court,  although  the  jury  was  ex- 
cluded (while)  defendants-appellants  made  an  offer 
of  proof  to  be  elicited  on  cross-examination  of  the 
prosecutrix. 

6.  The  Court  erred  in  unduly  limiting  the  scope 
and  extent  of  the  cross-examination  of  the  prosecutrix 


and  in  unfairly  and  unfavorably  and  jjre judicially 
characterizing  the  cross-examination. 

7.  The  Court  erred  in  refusing  to  permit  defend- 
ants-appellants on  cross-examination  of  a  government 
witness  to  fully  inquire  into  the  character  and  criminal 
activities  of  said  witness. 

8.  The  Court  erred  in  overruling  defendants-appel- 
lants' motion  for  a  directed  verdict  as  to  defendant 
Miner  Lii. 

9.  The  Court  erred  in  not  permitting  defendants- 
appellants  to  elicit  corroboration  of  testimony  contra- 
dicting testimony  theretofore  given  by  prosecutrix. 

10.  The  Court  erred  in  permitting  cross-examina- 
tion of  defendant  Alice  Lii  on  matters  not  referred  to 
in  her  direct  testimony. 

11.  The  Court  erred  in  permitting  improper  ques- 
tions of  Avitnesses  called  in  rebuttal. 

12.  The  Court  erred  in  permitting  a  continuance 
of  the  trial  in  order  that  the  j)rosecution  might  pro- 
duce additional  witnesses,  and  in  refusing  to  permit 
defendants-appellants  to  have  a  reasonable  continu- 
ance in  order  to  procure  a  witness  whose  testimony 
was  made  necessary  l)y  testimony  adduced  by  the 
prosecution  on  its  case  in  rebuttal. 

13.  The  Court  erred  in  permitting  on  rebuttal 
evidence  of  other  crimes  alleged  to  have  been  com- 
mitted by  defendants  and  not  related  to  the  crime 
alleged  in  the  indictment. 


IV. 

ARGUMENT. 

SPECIFICATION  OF  ERROR  NO.  I. 

THE  COURT  ERRED  IN  OVERRULING  DEFENDANTS'  OBJEC- 
TION TO  TRIAL  BY  THAT  JURY  IN  FRONT  OF  WHICH  THEY 
HAD  BEEN  FOUND  GUILTY  OF  CONTEMPT,  FINED  AND 
PLACED  IN  CUSTODY  OF  THE  UNITED  STATES  MARSHAL 
(R.  P,  27). 

The  Court  convened  on  Monday,  May  21,  1951,  to 
try  the  defendants.  There  were  twenty-eight  jurors 
])resent  when  defendants  entered  the  courtroom  nearly 
one  hour  after  the  C^ourt  had  convened  for  their  trial. 
The  Court  said,  ''You  kept  28  jurors  waiting  here 
now  for  practically  an  hour.  The  Court  finds  you  in 
contempt,  each  of  you,  for  not  being  here  when  your 
case  was  called.  And  I  fine  you  each  $50  apiece,  and 
you  will  be  in  custody  of  the  Marshal  until  that  fine 
is  paid."  (R.  p.  26).  At  page  27  of  the  record  defense 
counsel  clearly  indicates  his  belief  that  the  Court's 
action  was  "prejudicial  to  the  defendants'  rights  to  a 
fair  and  impartial  trial,  the  Court  having  found  in 
the  presence  of  the  jury  the  defendants  guilty  in  con- 
tempt and  assessing  a  fine  and  ordering  them  into 
the  custody  of  the  Marshal.  I  submit  that  it  inter- 
feres with  their  obtaining  a  fair  and  impartial  trial." 
This  was,  in  effect,  an  objection  to  trial  by  a  jury 
selected  from  this  jury  panel,  was  so  treated  by  the 
Court,  and  overruled. 

It  is  defendants'  contention  that  they  made  an 
honest  mistake  as  to  the  trial  date,  and  that  even 
though  the  Court  elected  to  believe  otherwise,  sum- 
mary punishment  should  not  have  been  awarded  them 


in  the  presence  of  the  jniy.  The  asperity  with  which 
the  Court  castigated  them  for  their  tardiness,  the 
Court's  reference  to  the  fact  that  they  had  kept  the 
twenty-eight  jurors  waiting  ahiiost  an  hour  and  their 
subsequent  fine  for  contempt  and  the  Court's  order 
I^lacing  them  in  the  custody  of  the  marshal  made  it 
impossil)le  for  defendants  to  obtain  a  fair  and  impar- 
tial trial  from  a  group  of  men  who  had  witnessed 
these  proceedings.  Under  the  circumstances  it  was  the 
duty  of  the  Court  to  discharge  the  jury  panel,  and 
its  failure  so  to  do  deprived  the  defendants  of  their 
rights  to  trial  by  an  impartial  jurij,  and  was  a  viola- 
tion of  the  Fifth  and  Sixth  Amendments  to  the  Con- 
stitution of  the  United  States. 


SPECIFICATION  OF  ERROR  NO.  2. 

THE  COURT  ERRED  IN  PERMITTING  EVIDENCE  OF  THE  AC- 
TION OF  THE  PROSECUTRIX  AND  OF  THE  DEFENDANTS 
AFTER  THEIR  ARRIVAL  IN  HONOLULU  SUBSEQUENT  TO 
THE  COMMISSION  OF  THE  CRIME  ALLEGED  IN  THE  IN- 
DICTMENT, THE  COMMISSION  OF  SAID  CRIME  HAVING 
BEEN  COMPLETED  IN  SAN  FRANCISCO  AND  BEFORE 
THEIR  ARRIVAL  IN  HONOLULU  (R.  pp.  42-46). 

At  the  beginning  of  Chapter  117 — White  Slave 
Traffic,  Title  18,  §  2421,  U.S.C.A.,  appears  a  section 
entitled  "Historical  and  Revision  Notes"  from  which 
the  following  language  is  quoted,  "Section  consoli- 
dates sections  397,  398,  401  and  404  of  Title  18,  U.S.C, 
1940  ed."  The  word  "section"  as  used  in  the  fore- 
going, obviously  refers  to  Section  2421  of  Title  18, 
U.S.C.A. 
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The  gravamen  of  the  offense  condemned  by  that 
paragraph  of  Section  2421,  under  which  defendants 
are  charged,  is  the  acciuisition  of  a  ticket  b}^  any 
person  for  the  use  of  any  female  person  when  such 
ticket  is  to  be  used  by  her  for  transportation  in  inter- 
state commerce  to  a  place  for  an}^  immoral  purpose, 
and  such  female  is  thereby  transported  in  interstate 
commerce.  The  crime  is  therefore  complete  when  the 
purchaser  acquires  the  ticket  with  the  intent  that  a 
female  transports  herself  in  interstate  commerce  to 
a  place  for  an  immoral  purpose,  and  the  woman 
travels  on  such  ticket  in  interstate  commerce.  It  is 
therefore  respectfully  sulmiitted  that  if  the  prosecu- 
trix were  in  fact  given  a  ticket  in  San  Francisco  by 
the  defendants,  they  having  the  intent  that  she  should 
use  it  to  travel  to  Honolulu  for  the  purpose  of  en- 
gaging in  prostitution,  and  that  she  so  used  same  (all 
of  which  the  jjrosecution  attempted  to  prove),  then 
the  crime  would  have  l^een  committed  as  soon  as  the 
prosecutrix  had  used  said  ticket  and  had  actually 
l:)egun  her  trip  to  Honolulu,  it  being  immaterial 
whether  she  ever  arrived  there  or  not.  It  was  there- 
fore improper,  and  highly  ijrejudicial  to  defendants, 
to  permit  testimony  tending  to  show  evidence  of  other 
crimes  with  which  they  are  not  charged,  allegedly 
committed  in  Honolulu  subsequent  to  the  commission 
of  the  oli'ense  alleged  in  the  indictment  (R.  pp.  42-46). 
Whether  or  not  prosecutrix  engaged  in  prostitution 
at  the  defendants'  home  after  arriving  in  Honolulu 
is  inamaterial  to  the  charge. 


In  the  case  of  Cholakos  v.  United  States,  2  F.  (2d) 
447  (1924),  defendant  was  indicted  for  an  alleged  vio- 
lation of  White  Slave  Traffic  Act  (Com.  St.  §§  8812- 
8819).  In  that  case  the  Court  considered  one  of  the 
instructions  given  by  the  trial  Court  and  said: 

''In  the  course  of  the  charge  the  court  said,  in 
substance,  that  if  defendant  furnished  the  girl, 
when  outside  of  Ohio,  the  means  of  transporta- 
tion into  that  state,  thereby  inducing  her  to  make 
the  trip  for  the  purpose  charged,  it  would  be 
immaterial  whether  the  prostitution  took  place 
after  she  reached  Ohio.  This  instruction  correctly 
stated  the  law.  Wilson  v.  United  States,  232  U.S. 
563,  570,  34  S.  Ct.  347,  58  L.  Ed.  728;  Rizzo  v. 
United  States  (CCA.  3),  275  F.  51,  and  cf.  Ath- 
anasaw  v.  United  States,  227  U.S.  326,  33  S.  Ct. 
285,  57  L.  Ed.  528;  Ann.  Cas.  1913  E,  911." 

In  the  Cholakos  case  certiorari  was  denied  in  45  S. 
Ct.  464,  267  U.S.  604,  69  L.  Ed.  809. 

Since  it  is  clearly  the  law  that  when  the  tickets  (or 
money),  supplied  by  a  defendant  for  the  purposes 
alleged  in  the  indictment,  are  used  by  a  female  for 
transportation  in  interstate  commerce,  the  offense  is 
complete,  and  the  subsequent  acts  of  prostitution  com- 
mitted by  Sarah  Lee  Wright  in  Honolulu  are  imma- 
terial to  the  charge  and  could  have  been  introduced 
by  the  prosecution  for  the  sole  purpose  of  prejudicing 
the  jury,  and  having  been  properly  objected  to  by  the 
defense,  should  have  been  excluded  by  the  Court. 

Mure  than  that,  the  Court  was  without  jurisdiction 
to  hear  any  evidence  since  this  prosecution  was  not 
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permitted  for  the  reason  that  it  was  not  ^'had  in  a 
district  in  which  the  offense  was  committed."  (Rule 
18,  Federal  Rules  of  Criminal  Procedure). 


SPECIFICATION  OF  ERROR  NO.  3. 

THE  COURT  ERRED  IN  PERMITTING,  OVER  OBJECTION,  LEAD- 
ING QUESTIONS  TO  THE  PREJUDICE  OF  DEFENDANTS- 
APPELLANTS'  RIGHT  TO  A  FAIR  AND  IMPARTIAL  TRIAL 
(R.  pp.  37,  40,  43,  203). 

It  is  respectfully  submitted  that  the  testimony  of 
Sarah  Lee  Wright,  the  key  witness  for  the  prosecu- 
tion, was  adduced  on  direct  examination  as  the  result 
of  leading  questions  by  the  prosecutor,  improperly 
allowed  over  the  objections  of  defense  (R.  pp.  37,  40, 
43).  This  witness,  on  direct  examination,  made  one 
direct  quotation  of  what  she  said  to  defendants  (R. 
p.  36)  and  none  of  what  they  said  to  her,  during  that 
period  about  which  she  was  being  questioned.  In  all 
relevant  phases  of  her  testimony,  her  answers  were 
suggested  by  the  prosecutor's  questions.  Similarl}^,  in 
rebuttal,  when  the  prosecutor  wanted  to  intimate  that 
she  was  not  staying  with  defendants  voluntarily,  the 
Court  permits  her  to  answer  the  question,  ' '  Could  you 
leave  there  by  yourself  I"  (R.  p.  203).  It  is  submitted 
that  this  last  question,  together  with  those  objected  to 
at  (R.  pp.  37,  40,  43),  was  so  suggestive  and  prejudi- 
cial to  defendants  as  to  deny  them  their  rights  under 
the  Fifth  and  Sixth  Amendments  to  the  Constitution 
of  the  United  States,  and  the  objections  thereto  were 
erroneously  overruled  by  the  Court. 
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58  Am.  Jur.,  Witti esses,  §  570:  The  rule  against 
asking  one's  own  witness  leading  questions  is  not 
an  absolute  rule  of  exclusion;  on  the  contrary,  the 
allowance  of  leading  questions  on  direct  examina- 
tion is  within  the  discretion  of  the  trial  judge. 
Ordinarily,  that  discretion  is  to  be  exercised  so 
as  to  permit  such  (juestions  to  be  put  to  a  witness 
on  his  direct  examination  when  he  is  manifestly 
hostile  to  the  interest  of  the  party  calling  him; 
when  there  is  difficulty  in  getting  direct  and  in- 
telligible answers  by  reason  of  the  ignorance  of 
the  witness  or  his  unfamiliarity  with  the  English 
language;  when  he  has  exhausted  his  memory 
without  stating  the  particular  required ;  when  the 
answers  of  a  witness  have  taken  by  surprise  the 
party  calling  him;  when  the  subject  of  inquiry 
is  a  proper  name  or  other  fact  which  cannot  be 
arrived  at  by  a  general  inquiry;  or  when  the 
witness  is  a  child  of  tender  years  whose  attention 
cannot  be  otherwise  called  to  the  subject  matter, 
or  is  of  feeble  mind,  or  a  deaf  mute. 

Since  the  witness  Sarah  Lee  Wright  was  not  shown 
to  be  within  any  of  the  above  named  group  for  whom 
the  Court  ordinarily  is  justified  in  relaxing  the 
general  rule  that  leading  questions  are  not  to  be  asked 
on  direct  examination,  it  is  respectfully  submitted 
that  the  Court  erred  in  relaxing  the  rule  in  her  case. 
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SPECIFICATION  OF  ERROR  NO.  5. 

THE  COURT  ERRED  IN  PERMITTING  THE  PROSECXTTRIX  TO 
REMAIN  IN  THE  COURT,  ALTHOUGH  THE  JURY  WAS  EX- 
CLUDED, (WHILE)  DEFENDANTS-APPELLANTS  MADE  AN 
OFFER  OF  PROOF  TO  BE  ELICITED  ON  CROSS-EXAMINA- 
TION OF  THE  PROSECUTRIX  (R.  p.  52). 

It  is  respectfully  submitted  that  the  (^oui*t  al)used 
its  discretion  when  it  overruled  defendants-appel- 
lants' motion  that  the  witness  Sarah  Lee  Wright  be 
excluded  from  the  Court  while  defendants-appellants 
oifered  to  prove  that  she  liad  practiced  prostitution 
since  leaving  defendants'  home,  despite  her  testimony 
to  the  contrary,  thus  demonstrating  her  immorality 
and  attacking  her  general  credibility.  It  is  significant, 
however,  that  the  Court  excused  the  jury  on  its  own 
motion. 

The  witness  on  cross-examination  had  been  hostile, 
tricky  and  evasive  (R.  pp.  7-51).  Defendants-appel- 
lants offered  to  prove  by  cross-examination  certain 
facts  which  the  witness  had  indicated  she  did  not  care 
to  admit.  Under  the  circumstances,  it  is  respectfully 
submitted  that  the  Court,  in  allowing  her  to  be  for- 
warned  as  to  subsequent  examination,  grossly  abused 
its  discretion. 

5  F.R.D.  384:  The  exclusion  of  witnesses  from 
the  courtroom  is  another  matter  which  is  left  to 
the  discretion  of  the  trial  judge,  who  should  take 
this  step  ivhcn  the  presence  of  witnesses  may  in- 
terfere with  a  fair  trial.  (Italics  added.) 

The  ruling  of  the  Court  in  this  instance  deprived 
defendants-appellants  of  that  most  useful  weapon  of 
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the  cross-examiner,  the  element  of  surprise,  and  gave 
this  extremely  hostile  witness  time  in  which  to  pre- 
pare herself  for  the  subsequent  line  of  inquiry.  Due 
to  this  erroneous  ruling  of  the  Court  the  witness  was 
forewarned  and  to  be  forewarned  is  to  be  forearmed. 
It  is  significant  that  when  appellants  made  an  offer 
of  proof  when  their  own  witness,  Harold  John  Lewis, 
was  on  the  stand,  that  the  prosecution  elected  to  have 
Mr.  Lewis  excluded  from  the  courtroom. 


SPECIFICATION  OF  ERROR  NO.  6. 

THE  COURT  ERRED  IN  UNDULY  LIMITING  THE  SCOPE  AND 
EXTENT  OF  THE  CROSS-EXAMINATION  OF  THE  PROSE- 
CUTRIX AND  IN  UNFAIRLY  AND  UNFAVORABLY  AND 
PREJUDICIALLY  CHARACTERIZING  THE  CROSS-EXAMINA- 
TION (R.  pp.  70,  80,  85). 

It  is  respectfully  submitted  that  the  remarks  of  the 
Court  in  reference  to  cross-examination  of  prosecu- 
tion's witness,  Sarah  Lee  Wright,  were  prejudicial  to 
defendants-appellants  and  tended  to  influence  the 
jury  against  defendants-appellants.  At  (R.  p.  68)  the 
Court  said,  "Well,  now,  this  is  not  proper  cross- 
examination";  at  (R.  pp.  68-69)  "You  may  go  ahead 
with  that,  but  you  are  going  so  far  afield  that  it  is 
just  simply  killing  time."  (At  R.  p.  70)  the  Court 
said,  "Well,  now,  there  are  just  so  many  Louises  in 
the  world  or  people  of  that  name  that  that  is  not  a 

fair  question  unless ."    At  (R.  p.  85)  the  Court 

said,  "Well,  there  is  just  so  much  of  this  so-called 
cross-examination  that  it  seems  to  me  it  is  just  a  sort 
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of  a  fishing  excursion.  Counsel,  I  don't  feel  that  it 
would  bo  proper  to  give  you  any  more  than  ten 
minutes'  additional  time  to  finish  your  cross-examina- 
tion"; and  again  at  (R.  p.  85)  when  counsel  explains 
that  he  needs  more  than  ten  minutes  as  he  has  covered 
only  one  phase  of  the  witnesses  testimony,  the  Court 
answers,  "Well,  you  had  better  get  on  another  phase, 
then,  if  it  is  of  importance  to  you." 

During  that  portion  of  the  trial  covered  ])y  the 
Record  pages  68-85,  defendants-appellants  were  at- 
tempting to  discredit  a  hostile,  strangely  forgetful, 
vague  and  evasive  witness.  The  Court's  interruptions, 
its  insistence  on  strict  cross-examination  (R.  p.  75), 
its  derogatory  remarks  in  front  of  the  jury,  its  im- 
position of  a  time  limitation,  all  were  highly  preju- 
dicial to  defendants-appellants  and  were,  it  is  respect- 
fully submitted,  error. 

58  Am.  Jiir.,  Witnesses,  §  630:  The  general 
Statement  of  the  rule  that  cross-examination 
must  be  confined  to  the  matters  which  have  been 
stated  in  the  examination  in  chief  has  not  always 
been  strictly  adhered  to.  *  *  *  Exceptions  exist 
where  the  questions  are  asked  to  show  bias  or 
prejudice  in  the  witness,  or  to  lay  the  foundation 
to  admit  evidence  of  prior  contradictory  state- 
ments. The  rule  should  be  liberally  construed  so 
as  to  permit  on  cross-examination  any  question 
which  reasonably  tends  to  explain,  contradict,  or 
discredit  any  testimony  given  by  the  witness  in 
chief,  or  to  test  his  accuracy,  memory,  veracity, 
character,  or  credihility.  Moreover,  the  rule  must 
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be  relaxed  where  literal  enforcement  thereof 
would  only  serve  to  defeat  the  ends  of  justice. 
(Italics  added.) 

The  case  of  ConJey  v.  Mcrvis,  324  Pa.  577,  188  A 
350,   108  A.L.R.   160    (1936),   was  one  in  which  the 
defendant-appellant  had  l^een  denied  the  right,  in  the 
trial  Court,  of  being  cross-examined  by  his  counsel 
after  he  admitted  on  the  stand  that  he  owned  the 
license  plates  on  the  truck  which  injured  plaintiffs- 
appellees,  but  denied  owning  the  truck  itself.    The 
Court    refused   to    permit    the    examination    on    the 
ground  that  matters  of  defense  could  not  be  brought 
out  under  the  guise  of  cross-examination  but  must  be 
brought  out  as  part  of  his  own  case.    In  announcing 
the  Pennsylvania  Supreme  Court's  ruling  reversing 
this  decision,  Chief  Justice  Kephart  said  as  follows: 
''Nothing  is  better  established  than  that  cross- 
examination  in  many  cases  may  reach  beyond  the 
facts  elicited  on  direct  examination  and  embrace 
new   matter.     As    early    as    1848    Chief    Justice 
Gibson,  the  creator  of  the  Pennsylvania  rule,  in 
Bank  v.  Fordyce,  9  Pa.  275,  at  page  277,  49  Am. 
Dec.  561,  said,  'A  party  is  entitled   (on  cross- 
examination)    to   bring    out    every   circumstance 
relating  to  a  fact  which  an  adverse  witness  is 
called  to  prove.'    Or,  as  the  rule  is  sometimes 
stated,  it  is  competent  on  cross-examination  to 
develop    all    circumstances    within    the    witness' 
knowledge  which  qualify  or  destroy   his   direct 
testimony,  although,  strictly  speaking,  they  con- 
stitute  new   matter   and  are   part   of  the   cross 
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examiner's  own  case."  Felski  v.  Zeldman,  281 
Pa.  419,  126  A.  794;  Qnigley  v.  Thompson,  211 
Pa.  107,  60  A.  506;  Jackson  v.  Litch,  62  Pa.  451. 

In  the  case  of  Hopkins  v.  State,  130  Pac.  1101 
(Okla.  1913)  at  page  1104,  a  mnrder  case,  the  Court 
states  the  following  as  the  rule  for  the  permissible 
limits  of  cross-examination: 

As  to  what  is  the  proper  practice  on  cross- 
examination  of  witnesses  the  general  rule  is  that 
the  party  cross-examining  should  be  confined  to 
the  matters  concerning  which  the  witness  has 
been  examined  in  chief;  but  this  rule  should  be 
liberally  construed  so  as  to  permit  any  (luestions 
to  be  asked  on  cross-examination  reasonably 
tends  to  explain,  contradict,  or  discredit  any  testi- 
mony given  by  the  ^^itness  in  chief,  or  to  test  his 
accuracy,  memory,  veracity,  character,  or  credi- 
bility *  *  *. 

It  is  submitted  that  this  latter  citation  is  a  true 
statement  of  the  law;  that  the  Court's  characteriza- 
tion of  questions  as  unfair  (R.  p.  68),  its  insistence 
on  strict  cross-examination  (R.  p.  75),  its  description 
of  defendants-appellants'  cross-examination  as  "so- 
called"  (R.  p.  85),  and  its  limiting  defendants- 
appellants  remaining  cross-examination  of  Sara  Lee 
Wright  to  ten  minutes  (R.  p.  85),  were  so  prejudicial 
to  defendants-appellants  as  to  deny  them  a  trial  by 
an  impartial  jury  as  guaranteed  by  the  6th  Amend- 
ment to  the  Constitution  of  the  United  States. 


17 


SPECIFICATION  OF  ERROR  NO.  7. 

THE  COURT  ERRED  IN  REFUSING  TO  PERMIT  DEFENDANTS- 
APPELLANTS  ON  CROSS-EXAMINATION  OF  A  GOVERN- 
MENT WITNESS  TO  FULLY  INQUIRE  INTO  THE  CHARACTER 
AND  CRIMINAL  ACTIVITIES  OF  SAID  WITNESS  (R.  pp.  80, 
85,  86,  218). 

It  is  respectfully  submitted  that  it  was  an  abuse  of 
discretion  for  the  Court  to  restrict  defendants-appel- 
lants' remaining  cross-examination  to  ten  minutes  at 
a  time  when  defendants-appellants  were  seeking"  to 
prove  the  bad  character  and  previous  criminal  back- 
ground of  the  witness,  Sarah  Lee  Wright  (R.  p.  85), 
and  that  it  was  further  error  (regardless  of  whether 
or  not  the  Court  intended  to  so  limit  the  time  for 
defendants-appellants  to  finish  cross-examination)  to 
again  indicate  that  cross-examination  was  to  be  so 
limited  by  its  subsequent  remarks,  ''Well,  you  had 
better  get  on  another  phase,  then,  if  it  is  of  impor- 
tance to  3^ou,"  (R.  p.  85),  and,  ''Well,  you  had  better 
proceed  Avith  your  cross-examination." 

At  this  stage  of  the  cross-examination  defendants- 
appellants  were  attempting  to  impeach  the  witness  by 
showing  that  she  had  been  a  prostitute  while  in  the 
continental  United  States,  a  fact  previously  denied 
(R.  p.  80)  ;  by  attempting  to  show  by  the  circum- 
stances surrounding  her  trip  to  Maui  that  she  had 
gone  there  for  the  purpose  of  prostitution  (R.  p.  81)  ; 
by  attempting  to  get  the  witness  to  elaborate  on  the 
circumstances  of  her  arrest,  and  confession  of  prosti- 
tution to  the  Maui  police  (R.  p.  82),  and,  later,  by 
attempting  to  show  her  affair  mth  a  man  who  is  pre- 
sumably married  (R.  p.  218).    All  of  these  matters, 
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and  those  which  defendants-appellants  sought  to  ad- 
duce after  the  Court  put  a  time  limit  on  subsequent 
cross-examination,  went  to  the  witness'  credibility, 
occupation,  social  comiections,  manner  and  place  of 
living,  and  other  relevant  matters. 

58  Am.  Jur.,  Witnesses,  §674:  The  impeach- 
ment of  a  witness  em])races  all  means  having  the 
purpose  and  tendency  to  impair  his  credit.  It 
involves  proof  of  matters  affecting  the  general 
credit  of  a  witness  as  well  as  those  affecting  his 
credit  in  the  particular  case. 

58  Am.  Jur.,  Wit7iesses,  §691 :  By  the  great 
weight  of  authority  it  is  permissible  upon  cross- 
examination  to  inquire  into  the  antecedents  of  a 
witness  by  showing  his  occupation,  social  connec- 
tions, manner  and  place  of  living,  and  the  like. 
Being  matters  largely  of  his  own  choice,  they 
indicate  his  true  character.  He  is,  therefore,  re- 
sponsible for  them,  and  they  may  be  inquired  into 
for  the  purpose  of  affecting  his  credibility.  This 
is  useful  in  enabling  the  court  or  jury  to  compre- 
hend just  what  sort  of  person  they  are  called 
upon  to  believe.  Vil^erg  v.  State,  138  Ala.  100, 
35  So.  53,  100  Am.  St.  Rep.  22 ;  People  v.  Bond, 
281  111.  490,  118  NE  14,  1  ALR  1397 ;  Cochran  v. 
United  States,  157  US  286,  39  L  ed.  704,  15  S.Ct. 
628;  Sawyer  v.  United  States  (CCA  9th)  27  F. 
2d  569  (writ  of  certiorari  denied  in  278  US  650, 
73  L  ed.  562,  49  S.Ct.  96)  citing  RCL;  Paxton  v. 
State,  114  Ark.  393,  170  SW  80,  Ann.  Cas.  1916  A 
1239;  State  v.  Fong  Loon,  29  Idaho  248,  158  P. 
233,  LRA  1916  F  1198 ;  Wilbur  v.  Flood,  16  Mich. 
40,  93  Am.  Dec.  203. 
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Who  can  say  what  might  have  been  developed  by  a 
more  comprehensive  cross-examination  of  this  hostile 
and  CA^asive  witness,  had  same  not  been  curtailed  by 
the  Court?  Since  the  appellants'  defense,  due  to  the 
circumstances  and  nature  of  the  charge,  depended  al- 
most entirely  on  the  results  of  the  cross-examination 
of  the  prosecutrix,  it  is  submitted  that  the  Court  erred 
in  not  allowing  the  defense  to  go  fully  into  the  Avit- 
ness,  Sarah  Lee  Wright's,  character  and  criminal 
activities. 


SPECIFICATION  OF  ERROR  NO.  8. 

THE  COURT  ERRED  IN  OVERRULING  DEFENDANTS-APPEL- 
LANTS' MOTION  FOR  A  DIRECTED  VERDICT  AS  TO  DE- 
FENDANT MINER  LII  (R.  p.  128). 

It  is  respectfully  submitted  that  at  the  time  defend- 
ants-appellants moved  for  a  directed  verdict  as  to 
defendant  Miner  Lii,  the  salient  points  of  direct  testi- 
mony of  the  prosecutrix,  Sarah  Lee  Wright,  whether 
credible  or  not  were,  in  so  far  as  Miner  Lii  was  con- 
cerned, as  follows : 

(1)  Witness  met  defendants  in  October  of  1950  in 
San  Francisco  (R.  p.  34). 

(2)  Witness  and  defendants  talked  in  a  car  out- 
side the  bar  Avhere  she  had  met  them  (R.  p.  35). 

(3)  They  asked  her  if  she  wanted  to  come  to 
Honolulu  to  work — and  she  concludes  that  ''work" 
meant  prostitution,  it  was  the  ''understanding"  be- 
tw^een  them  (R.  p.  36).    (This  is  the  witness  who  de- 
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nies  ever  having  been  a  prostitute  before  coming  to 
Honolulu)  (R.  pp.  217,  221). 

(4)  They  told  her  what  everything  was  going  to 
be  like  (R.  p.  36). 

(5)  Witness  told  them  she  would  let  them  know 
(R.  p.  37). 

(6)  The  third  day  after  the  first  meeting  witness 
''let  them  know  for  sure  if  I  was  coming  or  not"  (R. 
p.  38). 

(7)  ''Well,  both  of  them  knew  I  (witness)  was 
coming  (R.  p.  38). 

(8)  The  mtness  heard  defendant  Alice  Lii  make 
three  reservations  on  Pan-American,  one  of  which  was 
for  the  use  of  the  witness  (R.  p.  40). 

(9)  When  witness  first  talked  to  them,  he  (pre- 
sumably Miner  Lii  or  Junior  Sampson)  (R.  p.  90) 
said  he'd  pay  her  way  (R.  p.  41). 

(10)  Witness,  the  Liis  and  Mary  Chang  left  for 
Honolulu  by  plane,  Monday  morning. 

We  submit  that  no  other  testimony  adduced  by  di- 
rect examination  was  properly  before  the  Court  at 
the  time  the  motion  for  a  directed  verdict  was  made 
(Assignment  No.  11). 

On  cross-examination  the  witness,  Sarah  Lee 
Wright,  added  the  following  significant  testimony  to 
that  adduced  by  her  direct  examination: 

"It  is  the  same  time  I  told  them  I  was  broke 
and  that  I  couldn't  go,  the  only  reason  I  couldn't 
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go;  and  they  said,  that  was  quite  all  right,  they'd 
buy  my  ticket"  (R.  p.  91)  *  *  *  and  *  *  *  ''They 
called  up  and  got  my  ticket,  and  they  went  down 
and  picked  it  up.  /  wasn't  tvith  them  then'\  (R. 
p.  96). 

The  witness  Edward  George  Valazquez's  testimony 
was  to  the  effect  that  he  was  the  senior  cashier  of 
Pan-American  Airways  in  San  Francisco;  that  on 
October  7  tickets  bearing  consecutive  numbers  were 
issued  by  Pan-American  to  the  Liis  and  Sarah  Lee 
Wright. 

The  witness  Frank  Sampson  testified  he  knew  the 
defendants  and  prosecutrix,  had  been  with  them  in 
San  Francisco  and  had  driven  the  Liis,  Sarah  Lee 
Wright  and  Mary  Chang  to  the  airport  the  day  they 
left  for  Honolulu,  and  that  he  had  seen  Sarah  Lee 
Wright  at  the  Liis  when  he,  the  mtness,  visited  the 
Liis  for  three  weeks  subsequent  to  the  San  Francisco 
encounter.  On  cross-examination  he  admitted  living 
with  Sarah  Lee  Wright  for  sometime  in  Honolulu, 
after  the  visit  with  the  Liis. 

It  is  submitted  that  a  prima  facie  case  had  not  been 
made  against  defendant  Miner  Lii  at  this  point.  He 
is  charged  with  obtaining  a  ticket  to  be  used  by  Sarah 
Lee  Wright  to  travel  in  interstate  commerce  to  a 
place  for  immoral  purposes,  and  that  she  so  used  the 
ticket  for  such  purposes.  There  is  not  one  iota  of 
e\ddence  tending  to  prove  that  Miner  Lii  procured 
or  obtained  a  ticket  from  Pan-American  Airways  for 
Sarah  Lee  Wright's  use.   There  is  testimony  that  de- 
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fendant  Alice  Lii  made  a  phone  call  to  reserve  a 
ticket  for  Sarah  Lee  Wright,  but  if  this  be  a  crime, 
the  charge  is  not  conspiracy,  and  the  criminal  act,  if 
any,  of  Alice  Lii  is  not  imputable  to  her  husband. 
All  through  Sarah  Lee  AVright's  testimony,  she  says 
''they  said"  so  that  it  is  impossible  to  tell  who  said 
what.  At  the  time  the  motion  in  question  was  made 
there  was  nothing  properly  before  the  Court  except 
prosecutrix'  testimony  that  either  Alice  Lii  or  Miner 
Lii  had  asked  her  to  come  to  Honolulu  to  work  as  a 
prostitute,  that  Alice  Lii  allegedly  phoned  for  a  plane 
ticket  for  Sarah  Lee  Wright,  that  tickets  for  the  Liis 
and  prosecutrix  were  purchased  by  someone  on  Octo- 
ber 7th,  and  that  Sarah  Lee  Wright  left  with  the  Liis 
for  Honolulu.  Under  these  circumstances  the  Court 
erred  in  denying  defendants-appellants'  motion  for  a 
directed  verdict  as  to  Miner  Lii. 

And,  this  is  further  true  for  the  reason  that  from 
the  evidence  before  the  Court  the  crime  alleged  in  the 
indictment  was  committed  and  completed  in  San 
Francisco  and  under  Rule  18  of  the  Federal  Rules  of 
Criminal  Procedure  the  prosecution  could  not  be  had 
in  the  district  of  Hawaii  since  San  Francisco  is  not 
in  that  district,  Hawaii  being  a  separate  and  distinct 
district  under  the  provisions  of  Section  19,  Title  28, 
U.S.C.A.  12,  c.  139,  Sec.  64a,  63  Stat.  99. 
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SPECIFICATION  OF  ERROR  NO.  9. 

THE  COURT  ERRED  IN  NOT  PERMITTING  DEFENDANTS-AP- 
PELLANTS TO  ELICIT  CORROBORATION  OF  TESTIMONY 
CONTRADICTING  TESTIMONY  THERETOFORE  GIVEN  BY 
PROSECUTRIX  (R.  pp.  137,  139). 

Sarah  Lee  Wright  testified  unequivocally  that  she 
had  never  been  to  the  Island  of  Kauai  (R.  p.  71). 
Defendants-appellants'  witness,  Harold  John  Lewis, 
testified  that  he  had  seen  Sarah  Lee  Wright  sometime 
after  September  but  before  December  (R.  p.  132). 
After  extensive  cross-examination  intended  to  cast 
doubt  on  witness'  identification  of  Sarah  Lee  Wright, 
defendants-appellants  tried  to  show  the  circumstances 
under  which  the  witness  had  subsequently  seen  the 
prosecutrix  in  Honolulu,  a  fact  brought  out  on  cross- 
examination,  in  an  effort  to  make  the  identification 
more  certain  (R.  p.  137).  The  Court  upheld  the  prose- 
cution's objection  to  the  inquiry.  Defendants-appel- 
lants then  offered  to  prove  that  the  witness  Lewis  had 
identified  Sarah  Lee  Wright  from  photographs,  after 
seeing  her  on  Kauai.  The  offer  was  denied  by  the 
Court  (R.  p.  139). 

It  is  respectfully  submitted  that  the  Court  erred  in 
these  rulings.  Defendants-appellants  may  have  had 
an  opportunity,  at  this  stage  of  trial,  to  show  that 
prosecutrix  had  knowingly  and  deliberately  lied  under 
oath  about  this  particular  circumstance.  Had  that 
been  shown  to  their  satisfaction,  it  would  have  greatly 
affected  the  weight  to  be  given  her  entire  testimony. 
Her  credit  with  the  jury  would  have  been  entirely 
destroyed  and  an  acquittal  might  have  resulted.    The 
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ruling  of  the  Court,  in  effect,  wrongfully  denied  de- 
fendants-appellants of  their  one  clear  chance  to  dis- 
credit this  tricky  and  malicious  witness. 

58  Am.  Jiir.,  Witnesses,  §675:  ''In  general,  it 
may  be  said  that  the  credibility  of  a  witness  may 
be  attacked  by  the  testimony  of  other  mtnesses 
that  the  facts  about  which  he  has  testified  are 
otherwise  than  he  has  stated,  *  *  *" 

We  submit  that  the  verdict  of  the  jury  is  evidence 
that  they  were  not  completely  satisfied  with  the  identi- 
fication of  witness  Lewis  of  Sarah  Lee  Wright  as  the 
girl  he  saw  on  Kauai.  Under  the  circumstances  it 
was  the  absolute  duty  of  the  Court  to  allow  defend- 
ants-appellants to  use  any  proper  means  to  convince 
the  jury  that  the  witness  had  cogent  reasons  for  being 
certain  in  his  identification. 


SPECIFICATION  OF  ERROR  NO.  10. 

THE  COURT  ERRED  IN  PERMITTING  CROSS-EXAMINATION  OF 
DEFENDANT  ALICE  LII  ON  MATTERS  NOT  REFERRED  TO 
IN  HER  DIRECT  TESTIMONY  (R.  pp.  167,  170,  186,  187). 

It  is  respectfully  submitted  that  the  prosecution's 
questions  which  showed  that  the  Liis  lived  together 
as  husband  and  wife  after  their  divorce  in  1948,  and 
were  not  remarried  until  after  the  return  of  the  in- 
dictment herein,  were  outside  the  scope  of  her  direct 
examination  and  improperly  admitted  by  the  Court 
(R.  p.  167).  Further,  it  is  submitted  that  the  ques- 
tions l)y  the  prosecution  regarding  the  ownership  by 
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Mrs.  Lii  of  certain  automol)iles  was  also  improperly 
admitted  for  the  same  reason  (R.  p.  170). 

''In  criminal  cases  the  cross-examination  of 
witnesses  must  be  confined  to  the  subject  matter 
of  the  direct  or  to  that  closely  connected  there- 
with." State  V.  Wright,  40  La.  Ann.  589;  State 
V.  Baker,  43  La.  Ann.  1168. 

GrigsJjy  v.  Commomvealth  the  Court  said: 
"But  the  fact  that  the  accused  becomes  a  witness 
in  his  own  behalf  does  not  waive  his  right  to 
object  to  procuring  from  him  on  cross-examina- 
tion incompetent  or  inadmissible  evidence."  299 
Ky.  721,  187  S.W.  (2d)  250,  159  A.L.R.  196  (cit- 
ing Roberts  v.  Commonwealth,  198  Ky.  838,  250 
S.W.  115). 

It  is  further  submitted  that  the  prosecution's  ques- 
tions to  Mrs.  Lii  as  to  her  arrest  and  conviction  for 
interference  with  a  police  officer  (R.  pp.  186-187) 
were  improperly  admitted  over  objection.  The  tran- 
script indicates  (R.  p.  190)  that  the  conviction  was 
appealed  and  further  (R.  p.  191),  that  this  was  a 
District  Court  conviction.  In  Matsumoto  v.  Toraichi, 
30  Haw.  468  (1928),  the  Court  says,  at  page  470,  "It 
has  been  definitely  held  that  upon  general  appeal 
(from  district  court  to  the  circuit  court)  a  trial  de 
novo  is  required."  Associated  Repair  Works  v.  Rog- 
ers, 22  Haw.  91,  95  (1914)  ;  Bell  v.  Palea,  13  Haw. 
278,  281  (1901);  Jardin  v.  Madeiros,  9  Haw.  503 
(1894). 
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SPECIFICATION  OF  ERROR  NO.  11. 

THE  COURT  ERRED  IN  PERMITTING  IMPROPER  QUESTIONS  OF 
WITNESSES  CALLED  IN  REBUTTAL  (R.  pp.  197-203,  232-248). 

It  is  respectfully  submitted  that  the  "so-called" 
rebuttal  testimony  of  the  witness  Sarah  Lee  Wright 
was  adduced  by  improper  questions  and  that  there  is 
error  on  every  |)a,^e  (R.  p]).  197-203)  except  ]).  202 
where  it  was  cured  by  the  Court. 

Here  the  prosecution  asks  the  witness  Sarah  Lee 
Wright  about  matters  which  she  had  testified  to  on  its 
case  in  chief  (R.  pp.  197-198).  From  Record  pp.  198- 
203  the  prosecution  goes  into  details  of  her  alleged 
prostitution  while  at  the  Liis,  her  earnings  and  other 
irrelevant  matters,  all  of  which  is  improper  rebuttal. 
Any  evidence  as  to  the  actions  of  Sarah  Lee  Wright 
or  of  the  defendants-appellants  after  their  arrival  in 
Honolulu  is  inadmissible  as  having  no  relevancy  to 
the  offense  charged.    Assignment  XI  supra. 

''Rebutting  evidence  is  evidence  in  denial  of 
some  affirmative  case  or  fact  which  defendant 
has  attempted  to  prove."  Carver  v.  United 
States,  160  U.S.  553,  10  L.  ed.  532,  16  S.  Ct.  388. 

The  defendants-appellants  have  not  tried  to  prove 
that  Sarah  Lee  Wright  was  not  a  prostitute,  nor  that 
she  was  not  in  their  home  for  some  seven  weeks,  nor 
have  they  tried  to  prove  as  an  affirmatiA-e  fact  any 
other  matter  to  which  she  testified  at  this  time.  It 
is  respectfully  submitted  that  it  was  error,  an  error 
which  was  highly  prejudicial  to  defendants-ax)pel- 
lants,  to  allow  this  testimony  of  the  prosecutrix  (R. 
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pp.  197-203)   to  be  adduced  under  the  guise  of  re- 
buttal. 

20  Am.  Jut.  Evidence  §277:  Rebuttmo;  evi- 
dence is  evidence  in  denial  of  some  affirmative 
case  or  fact  which  the  adverse  party  has  at- 
tempted to  prove.  Such  evidence  should  be 
limited  to  matters  of  rebuttaL 

As  to  the  testimony  of  the  two  car  salesmen  (R.  p}). 
232-248),  it  is  submitted  that  the  Court  erred  in 
admitting-  their  testimony  in  under  the  guise  of  re- 
buttal. Possibly  their  testimony  might  have  been 
admissible  for  some  other  purposes  but  it  was  im- 
properly admitted  as  rebuttal  since  it  was  not  in 
"denial  of  an  affirmative  fact"  which  defendants- 
appellants  had  tried  to  prove. 


SPECIFICATION  OF  ERROR  NO.  12. 

THE  COURT  ERRED  IN  PERMITTING  A  CONTINUANCE  OF  THE 
TRIAL  IN  ORDER  THAT  THE  PROSECUTION  MIGHT  PRO- 
DUCE ADDITIONAL  WITNESSES,  AND  IN  REFUSING  TO 
PERMIT  DEFENDANTS-APPELLANTS  TO  HAVE  A  REASON- 
ABLE CONTINUANCE  IN  ORDER  TO  PROCURE  A  WITNESS 
WHOSE  TESTIMONY  WAS  MADE  NECESSARY  BY  TESTI- 
MONY ADDUCED  BY  THE  PROSECUTION  ON  ITS  CASE  IN 
REBUTTAL  (R.  pp.  232,  272). 

It  is  respectfully  submitted  that  the  Court  abused 
its  discretion  in  not  granting  defendants-appellants' 
motion  for  a  week's  continuance  in  order  to  procure 
a  witness  from  the  coast,  particularly  so  when  her 
voluntary  presence   at   the  trial  was  reasonably  ex- 
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pected  by  defendants-appellants  until  the  previous 
evening  when  she  failed  to  arrive  as  scheduled  (R. 
pp.  229-230),  and  even  more  particularly  so  since  her 
presence  was  made  essential  by  the  adduction  of  addi- 
tional testimon}^  from  prosecutrix  under  the  guise  of 
rebuttal,  less  than  one-half  hour  before  the  motion 
was  made. 

It  is  acknowledged  that  whether  or  not  a  contin- 
uance will  be  granted  is  within  the  sound  discretion 
of  the  Court.  However,  on  the  closing  day  of  the 
trial  the  prosecution  is  allowed  to  put  on  improi)er 
rebuttal  testimony  (R.  pp.  197-203),  is  granted  a  con- 
tinuance, then  (R.  p.  272)  the  defendants-appellants 
are  denied  a  motion  for  a  reasonable  continuance  to 
secure  a  witness,  one  Mary  Chang,  to  answer  testi- 
mony impossible  to  anticipate  and  adduced  that  very 
day. 

The  name  of  Mary  Chang  appears  all  through  the 
record  and  it  is  obvious  that  she  possesses  full  knowl- 
edge of  the  transactions  between  the  Liis,  the  prose- 
cutrix, and  herself.  Under  these  circumstances,  we 
respectfully  submit  that  it  was  error  for  the  Court 
to  refuse  a  motion  for  a  reasonable  continuance  to 
allow  defendants-appellants  to  procure  their  major 
witness,  Mary  Chang. 
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SPECIFICATION  OF  ERROR  NO.  13. 

THE  COURT  ERRED  IN  PERMITTING  ON  REBUTTAL  EVIDENCE 
OF  OTHER  CRIMES  ALLEGED  TO  HAVE  BEEN  COMMITTED 
BY  DEFENDANTS  AND  NOT  RELATED  TO  THE  CRIME  AL- 
LEGED IN  THE  INDICTMENT  (R.  pp.  249-267). 

It  is  respectfully  submitted  that  the  Court  erred 
in  admitting-  any  of  the  testimony  of  witness  Lorraine 
Marjorie  Staunton  as  rebuttal,  or  for  any  other  reason 
(R.  pp.  249-267). 

To  be  admissible  as  rebuttal,  testimony  must  tend 
to  contradict  an  affirmative  fact  that  defendants-ap- 
pellants have  attempted  to  prove  affirmatively  (Speci- 
fication of  Error  No.  11,  supra).  There  is  not  one 
fact  in  her  entire  testimony  the  contrary  of  which 
defendants-appellants  have  tried  to  prove  affirma- 
tively. 

Further,  her  evidence  is  not  properly  admissible  in 
any  event  as  it  does  not  tend  to  prove  or  disprove 
any  of  the  facts  in  issue  in  this  case. 

20  Am.  Jur.,  Evidence,  §  S02:  The  fundamen- 
tal principle  is  that  evidence  must  be  relevant  to 
the  facts  in  issue  in  the  case  on  trial  and  tend 
to  prove  or  disprove  such  facts;  evidence  as  to 
collateral  facts  is  not  admissible.  Accordingly,  as 
a  general  rule,  evidence  of  other  acts,  even  of  a 
similar  nature,  of  the  party  whose  own  act  or 
conduct  or  that  of  his  agents  and  employees  is 
in  question,  or  other  similar  transactions  with 
which  he  has  been  connected,  of  a  former  course 
of  dealing,  of  his  conduct  or  that  of  his  agents 
and  employees  on  other  occasions,  or  of  his  par- 
ticular conduct  upon  a  given  occasion  is  not  com- 
petent to  prove  the  commission  of  a  particular 


30 


act  charged  against  him,  unless  the  acts  are  con- 
nected in  some  special  way,  indicating  a  relevancy 
beyond  mere  similarity  in  certain  particulars. 


V. 

CONCLUSION. 

It  is  respectfully  submitted  that  each  error  relied  on 
is  sufficient  in  itself  to  entitle  the  appellants  to  have 
the  jury's  verdict  set  aside. 

Dated,  Honolulu,  Hawaii, 
November  5, 1951. 

Respectfully  submitted, 

O.  P.  SOARES, 

Attorney  for  Appellants. 
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IN  THE 

United  States  Court  of  Appeals 
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Miner  Lii  and  Alice  Lii, 

^Appellants, 

vs. 

United  States  of  America, 

Appellee. 


On  Appeal  from  the  District  Court  of  the  United  States 
for  the  District  of  Hawaii. 

BRIEF  FOR  APPELLEE. 


STATEMENT  OF  JURISDICTION. 
By  indictment  returned  March  14,  1951,  Appellants 
were  charged  with  violating  Section  2421,  Title  18, 
United  States  Code,  within  the  jurisdiction  of  the 
District  Court  of  Hawaii.  The  District  Court  of 
Hawaii  had  jurisdiction  of  that  offense.  Section 
3237,  Title  18,  United  States  Code  provides  as  fol- 
lows: 

Except  as  otherwise  expressly  provided  by 
enactment  of  Congress,  any  offense  against  the 
United  States  begun  in  one  district  and  completed 
in  another,  or  committed  in  more  than  one  dis- 
trict, may  be  inquired  of  and  prosecuted  in  any 


district  in  which  such  offense  was  begun,  con- 
tinued, or  completed. 

Any  offense  involving  the  use  of  the  mails,  or 
transportation  in  interstate  or  foreign  commerce, 
is  a  continuing  offense  and,  except  as  otherwise 
expressly  provided  by  enactment  of  Congress, 
may  be  inquired  of  and  prosecuted  in  any  district 
from,  through,  or  into  which  such  commerce  or 
mail  matter  moves.  June  25,  1948,  c.  645,  62 
Stat.  826. 

Thus  it  is  apparent  that  a  violation  of  Section  2421, 
Title  18,  United  States  Code  is  a  continuing  offense. 
Appellants  contend  that  the  District  Court  of  Hawaii 
did  not  have  jurisdiction  in  view  of  Rule  18  of  the 
Federal  Rules  of  Criminal  Procedure.  Under  the 
notes  of  the  Advisory  Committee  on  Rules,  cited  im- 
mediately following  the  statement  of  the  rule,  the 
following  language  is  found: 

2.  Within  the  framework  of  the  foregoing 
constitutional  provisions  and  the  provisions  of 
the  general  statute,  28  U.S.C.A.  former  §114, 
supra,  numerous  statutes  have  been  enacted  to 
regulate  the  venue  of  criminal  proceedings,  par- 
ticularly in  respect  to  continuing  offenses  and 
offenses  consisting  of  several  transactions  occur- 
ring in  different  districts.  Armour  Packing  Co. 
V.  United  States,  28  S.Ct.  428,  209  U.S.  56,  73-77, 
52  L.Ed.  681 ;  United  States  v.  Johnson,  65  S.Ct. 
249,  323  U.S.  273,  89  L.Ed.  236.  These  special 
venue  provisions  are  not  affected  by  the  rule. 
Among  these  statutes  are  the  following:  L^.S.C.A. 
Title  8:  *  *  * 

§  401  (White  Slave  traffic ;  jurisdiction  of 
prosecutions). 


Former  Section  401,  Title  18  is  now  incorporated 
under  Section  2421  which  is  the  section  under  which 
these  defendants  stand  convicted.  In  any  event  this 
Court  has  held,  in  Rodd  v.  United  States,  165  F.  (2d) 
54  (CCA.  California),  that  a  question  of  venue,  if 
not  raised  until  appeal,  comes  too  late,  and  no  men- 
tion of  lack  of  jurisdiction  of  the  trial  Court  was 
made  until  this  case  got  into  the  Appellate  Court.  The 
jurisdiction  of  this  Court  to  review  the  final  judgment 
of  the  District  Court  is  sustained  by  Title  28,  United 
States  Code,  Sections  1291  and  1294. 


STATEMENT  OF  THE  CASE. 

The  indictment  charged  that  on  or  about  the  9th 
day  of  October,  1950,  the  defendants  did  knowingly, 
wilfully,  unlawfully  and  feloniously  procure  and  ob- 
tain a  ticket  from  the  Pan  American  World  Airways 
to  be  used  by  one  Sarah  Lee  Wright,  in  interstate 
commerce  from  San  Francisco,  California  to  the  City 
and  County  of  Honolulu  for  the  purpose  of  prostitu- 
tion, debauchery  and  other  immoral  purposes  and  that 
thereafter  the  said  ticket  was  used  by  the  said  Sarah 
Lee  Wright,  in  interstate  commerce  from  San  Fran- 
cisco, California  to  the  City  and  Coimty  of  Honolulu 
for  the  said  purposes  of  prostitution,  debauchery  and 
other  immoral  purposes.  (R.  3.)  The  defendants 
were  tried  jointly  and  convicted. 

The  Government  proved  by  Sarah  Lee  Wright  that 
she  first  met  the  defendants  in  October,  1950  in  San 
Francisco  (R.  34),  that  they  then  propositioned  her 


about  going  to  Honolulu  (R.  35-36),  to  work  as  a 
prostitute.  (R.  36.)  That  after  several  conversations 
with  both  defendants  she  agreed  to  come  to  Honolulu. 
(R.  38.)  That  the  defendant,  Alice  Lii,  called  the 
Pan  American  World  Airways  and  made  throe  (3) 
reservations.  (R.  40.)  That  the  defendant,  ^  liner 
Lii,  said  that  he  would  pay  her  way.  (R.  41.)  That 
they  left  the  following  Monday  (R.  41),  and  came  to 
Honolulu;  that  she  worked  as  a  prostitute  in  the  de- 
fendants' house  for  seven  (7)  weeks  after  arriving 
here.  (R.  42-45.)  On  cross-examination  her  story  was 
not  shaken. 

Edward  George  Velazques,  on  behalf  of  the  plain- 
tiff, testified  that  he  was  a  senior  cashier  for  Pan 
American  World  Airways  in  San  Francisco  (R.  97)  ; 
that  on  October  7,  1950,  two  Pan  American  airline 
tickets,  bearing  consecutive  serial  numbers,  were  made 
out,  one  to  Miner  and  Alice  Lii  and  the  other  to 
Sarah  Lee  Wright.    (R.  99.) 

Frank  Sampson,  a  merchant  seaman,  testified  on 
behalf  of  the  plaintiff  that  on  October  7,  1950  he  took 
the  defendants,  Alice  and  Miner  Lii,  together  with 
Sarah  Lee  Wrig'ht  and  a  ''girl  named  Mary",  to  the 
airport.     (R.  106.) 

Defendants'  counsel  moved  for  a  directed  verdict 
of  not  gTiilty  as  to  Miner  Lii  which  was  overruled 
by  the  Court. 


ARGUMENT. 
Thirteen  specifications  of  error  are  alleged  by  ap- 
pellants.    These  specifications  will  be  dealt  with  sep- 
arately. 


SPECIFICATION  OF  ERROR  NO.  1. 

THE  COURT  DID  NOT  ERR  IN  OVERRULING  DEFENDANTS' 
OBJECTION  TO  TRIAL  BY  A  JURY  PANEL  IN  FRONT  OF 
WHICH  THEY  HAD  BEEN  FOUND  GUILTY  OF  CONTEMPT, 
FINED,  AND  PLACED  IN  CUSTODY  OF  THE  UNITED  STATES 
MARSHAL. 

The  record  shows  that  the  defendants  were  '' prac- 
tically an  hour"  late  in  appearing  in  Court  on  the 
morning  of  trial.  (R.  26.)  The  Court  found  each 
defendant  in  contempt  and  fined  each  defendant 
$50.00  with  the  direction  that  the  defendants  be  placed 
in  the  custody  of  the  United  State  Marshal  until  the 
fine  was  paid.  (R.  26.)  This  was  before  the  jury 
was  impaneled.  (R.  27.)  The  record  is  silent  as  to 
whether  any  of  the  jurors  ultimately  chosen  to  serve 
were  present  in  the  courtroom.  It  is  true  that  Mr. 
Soares,  appellants'  attorney,  stated  to  the  Court  that 
the  incident  happened  in  the  presence  of  the  jury 
(R.  27),  but  there  is  no  way  of  knowing  if  the  jurors 
finally  selected  were  in  the  courtroom  at  that  time. 
If  so,  Mr.  Soares  could  have  questioned  the  prospec- 
tive jurors  as  to  their  understanding  of  the  incident 
on  voir  dire  examination.  In  any  event,  before  any 
proof  at  all  was  introduced,  and  before  an  opening 
statement  was  made  by  the  plaintiff,  the  Court  cau- 
tioned the  jury  in  the  follo\ving  words: 


Now,  you  are  tryin,^  these  defendants  for  just 
what  they  are  indicted  for  in  this  case,  and  noth- 
ing else.  What  their  conduct  may  have  been  in 
other  affairs  is  of  no  concern  to  yon  in  trying 
this  case.  You  were  present  when  the  Court  had 
been  aggrieved  by  the  failure  to  be  here  at  the 
time  set  for  trial  and  the  Court  found  them  in 
contempt,  guilty  of  contempt,  and  punished  them. 
That  is  of  no  consideration  to  you  gentlemen  at 
all.  It  doesn't  enter  into  this  trial  of  this  case 
in  any  respect  whatsoever.  In  your  minds  it 
should  not.    (R.  28.) 

If  the  actions  of  the  judge,  in  fining  defendants, 
was  improper  in  any  sense  (which  we  do  not  concede) 
any  error  was  certainly  cured  by  his  later  instructions 
to  the  jury  as  heretofore  quoted.  The  law,  as  stated 
in  23  CJ.S.  at  page  339  is  as  follows : 

If  the  judge  makes  an  improper  remark  in  the 
presence  of  the  jury,  it  is  ordinarily  competent 
for  him,  in  the  absence  of  an  objection,  to  correct 
it  afterward  by  a  proper  instruction  to  the  jury 
not  to  consider  it,  or  by  an  instruction  correcting 
the  erroneous  statement,  except  where  the  remark 
so  prejudices  the  minds  of  the  jury  against  ac- 
cused or  destroys  a  substantial  defense,  as  to  be 
ineradicable,  or  where  the  form  in  which  the  with- 
drawal is  couched  reiterates  and  aggravates  the 
erroneous  remark  or  conduct. 

It  was  held  in  Goldstein  v.  United  States,  63  F. 
(2d)  609  (1933-8  CCA.)  that  an  Appellate  Court 
should  be  slow  to  reverse  a  case  for  the  alleged  mis- 
conduct of  the  trial  Court,  unless  it  appears  that  the 
conduct  was  intended  to  disparage  the  defendant  in 


the  eyes  of  the  jury  and  to  prevent  the  jury  from 
exercising  an  impartial  judgment  upon  the  merits. 

There  is  certainly  no  showing  that  the  Court  in- 
tended or  calculated  that  his  remarks  would  prejudice 
the  jury,  and  in  any  event,  his  later  caution  to  the 
jury,  after  it  was  impaneled,  would  clear  up  any  mis- 
understanding on  their  part. 


SPECIFICATION  OF  ERROR  NO.  2. 

THE  COURT  DID  NOT  ERR  IN  ADMITTING  EVIDENCE  OF  THE 
ACTIONS  OF  THE  PROSECUTRIX  AND  OF  THE  DEFEND- 
ANTS AFTER  THEIR  ARRIVAL  IN  HONOLULU  SUBSEQUENT 
TO  THE  CRIME  ALLEGED  IN  THE  INDICTMENT. 

We  submit  that  the  question  of  whether  or  not  the 
trial  Court  had  jurisdiction  has  been  settled  by  the 
authorities  quoted  in  the  ''Statement  of  Jurisdiction" 
in  this  brief.  Appellants  now  apparently  contend  that 
any  evidence  showing  acts  of  either  prosecutrix  or 
defendants  after  their  arrival  in  Honolulu,  is  imma- 
terial, specifically,  whether  or  not  prosecutrix  engaged 
in  prostitution  at  the  defendants'  home  after  her  ar- 
rival in  Honolulu. 

We  quote  from  United  States  v.  Sorrentino,  78  Fed. 
Sup.  425  (1948— M.D.  Pa.),  affirmed  175  F.  (2d)  721, 
certiorari  denied  70  S.Ct.  143,  338  U.S.  868,  rehearing 
denied  70  S.Ct.  328,  338  U.S.  896: 

We  admitted  evidence  of  the  conduct  of  Sor- 
rentino after  arrival  of  the  victim  in  Buffalo. 
The  gist  or  gravamen  of  the  offense  was  the 
interstate  transportation  and  inducing  the  victim 
to  go  into  interstate  commerce  for  the  purpose 
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of  prostitution.  The  offense  is  complete  the  mo- 
ment the  victim  has  been  transported  across  state 
lines  with  the  immoral  purpose  or  intent  in  the 
minds  of  the  persons  responsible.  Mortensen  v. 
United  States,  322  U.S.  369,  64  S.Ct.  1037,  88 
L.Ed.  1331;  Wilson  v.  United  States,  Neff  v. 
United  States,  supra.  In  considering  the  evi- 
dence however  and  in  reaching  their  conclusion 
the  jury  were  entitled  to  consider  what  the  victim 
and  Sorrentino  did  after  she  arrived  at  her  des- 
tination, as  well  as  the  character  of  the  house  to 
which  the  victim  had  been  brought  as  tending  to 
prove  the  intent  and  purpose  of  defendant  in 
bringing  her  there.  See  Pine  v.  United  States, 
5  Cir.,  1943,  135  P.  2d  353,  357;  Kelly  v.  United 
States,  9  Cir.,  1924,  297  P.  212,  213;  Wilson  v. 
United  States,  Tedesco  v.  United  States,  118  P. 
2d  737   (9  C.C.A.). 

It  will  be  noted  that  one  of  the  cases  cited  as  up- 
holding this  theory  is  a  case  decided  by  this  Court 
in  1941,  the  Tedesco  case.  When  the  Sorrentino  case 
reached  the  Third  Circuit  Court  of  Appeals,  175  P. 
(2d)  721  (which  affirmed  the  lower  Court),  appar- 
ently the  question  of  introduction  of  evidence  concern- 
ing acts  subsequent  to  the  offense  was  not  strongly 
relied  upon  since  that  Court  did  not  comment  upon 
the  question  other  than  to  say  that  they  have  care- 
fully considered  other  contentions  raised  by  appel- 
lant and  ''tind  them  so  wholly  lacking  in  merit  as 
to  require  no  detailed  discussion". 

The  same  question  has  been  also  passed  upon  by 
this  Court  in  the  case  of  Kelly  v.  United  States,  297 
Ped.   212.     This  was   a  white   slave   case  involving 


the  transportation  of  two  women  from  Seattle,  Wash- 
ington to  Anchorage,  Alaska  for  the  purposes  of 
prostitution.     The  Court  held  as  follows: 

*  *  *  The  burden  was  upon  the  government  to 
prove  that  the  two  women  were  transported  from 
the  state  of  Washington  to  the  territory  of 
Alaska  for  the  purpose  of  prostitution  or  de- 
bauchery, or  for  some  other  immoral  purpose, 
and  testimony  tending  to  show  the  acts  and  con- 
duct of  the  parties  concerned  after  the  arrival  of 
the  women  at  Anchorage  was  clearly  competent 
to  that  end,  and,  as  already  stated,  if  competent, 
the  testimony  was  ample  to  support  the  verdict. 
Athanasaw  v.  United  States,  227  U.S.  326,  33 
Sup.  Ct.  285,  57  L.Ed.  528,  Ann  Cas.  1913  E,  911 ; 
Suslak  V.  United  States,  213  Fed.  913,  1.30  CCA. 
391;  Beyer  v.  United  States,  251  Fed.  39,  163 
CCA.  289;  Blackstock  v.  United  States,  (CCA.) 
261  Fed.  150;  Carey  v.  United  States,  (CCA.) 

265  Fed.  515;  Elrod  v.  United  States,  (CCA.) 

266  Fed.  55. 

It  is  significant  to  note  that  appellants'  brief  cites 
no  cases  holding  contrary  to  the  aforementioned  au- 
thorities. The  case  of  Cholakos  v.  United  States,  2 
F.  (2d)  447,  does  not  pass  on  the  question  involved 
here  at  all.  It  merely  holds  that  where  a  person 
is  charged  with  transporting  a  woman  in  interstate 
commerce  for  the  purpose  of  prostitution,  so  long  as 
the  intent  to  so  transport  her  is  present,  it  is  imma- 
terial if  the  actual  prostitution  later  occurs. 
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SPECIFICATION  OF  ERROR  NO.  3. 

THE  COURT  DID  NOT  ERR  IN  PERMITTING,  OVER  OBJECTION, 
LEADING  QUESTIONS  TO  THE  PREJUDICE  OF  THE  APPEL- 
LANTS' RIGHT  TO  A  FAIR  TRIAL. 

The  appellants  make  the  general  objection  that  on 
direct  examination,  Sarah  Lee  Wright,  the  prosecut- 
ing witness,  was  asked  leading  questions.  Appellants 
cite  four  instances  of  what  they  contend  are  leading 
questions.  In  the  first  instance  (R.  37)  the  question 
was  interrupted  by  appellants'  counsel  before  it  was 
completed.  The  question  in  its  final  forni  was  in  the 
following  words: 

''Well,  now,  can  you  tell  from  there  on  what 
arrangement  was  made,  if  any?'' 

The  second  instance  (R.  40)  the  question  was: 

''Could  you   overhear  the   conversation,   Miss 
Wright?" 

The  third  instance  (R.  43)  was: 

"Was  that  one  of  the  conditions  that  was  at- 
tached to  your  coming  out  here?" 

The  last  question  objected  to  (R.  203)  was: 
"Could  you  leave  there  by  yourself?" 

We  submit  that  these  questions,  considering  the 
context  within  which  they  were  asked,  are  not  lead- 
ing, or  at  any  rate  are  certainly  not  leading  to  the 
extent  of  being  prejudicial  to  the  defendants.  The 
authority  cited  by  appellants  admits  that  the  allow- 
ance of  leading  questions  on  direct  examination  is 
within  the  discretion  of  the  trial  judge.  It  is  evident 
that  the  judge,  by  overruling  objections  to  the  fore- 
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going  questions  certainly  did  not  consider  them  lead- 
ing or  prejudicial.  The  law  on  this  subject,  as  stated 
in  70  C.J.  Section  678,  is  as  follows : 

The  term  ''leading,"  as  relative  to  a  leading 
question,  is  a  relative  and  not  an  absohite  term. 
In  general  a  question  is  leading  when  it  is  so 
framed  as  to  suggest  to  the  witness  the  answer 
which  is  desired  of  him,  code  pro\asions  some- 
times so  providing;  e  converso  a  question  not 
suggesting  the  desired  answer  is  not  leading, 
where  it  inquires  only  into  a  single  fact.  Merely 
mentioning  or  directing  attention  of  the  witness 
to  the  matter  as  to  which  information  is  desired, 
or  the  nature  thereof,  does  not  render  the  ques- 
tion leading  as  suggesting  the  answer,  and  this 
is  true  of  a  case  where  something  of  detail  is 
included  in  the  question  in  order  to  luring  the 
matter  to  the  attention  of  the  witness. 

It  is  within  the  discretion  of  the  trial  court 
to  determine  whether  questions  on  examination 
are  leading  and  suggestive. 


SPECIFICATION  OF  ERROR  NO.  5. 

THE  COURT  DID  NOT  ERR  IN  PERMITTING  THE  PROSECUTRIX 
TO  REMAIN  IN  THE  COURT  WHILE  APPELLANTS  MADE  AN 
OFFER  OF  PROOF  TO  BE  ELICITED  ON  CROSS-EXAMINA- 
TION OF  THE  PROSECUTRIX. 

Again  we  have  an  alleged  error  assigned  by  appel- 
lants in  which  the  appellants'  authority  cited  in  sup- 
port of  the  alleged  error  admits  that  the  action  of 
the  trial  Court  is  within  its  discretion  (23  CJ.S.  Sec- 
tion 1011). 
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The  trial  court  has  authority  to  exempt  par- 
ticular witnesses  from  the  operation  of  the  rule 
or  order  for  exclusion  or  sequestration.  The 
question  as  to  what  witnesses  may  bo  exempted 
is  largely  a  matter  within  the  discretion  of  the 
court,  and,  even  after  the  granting  of  the  rule  or 
order  excluding  or  sequestering  the  witnesses,  it 
is  within  the  discretion  of  the  trial  court  to  per- 
mit some  of  them  to  remain  in  the  court  room 
and  afterward  to  testify  if  the  circumstances  re- 
quire it.  *  *  * 

The  court  may,  in  the  exercise  of  a  sound  dis- 
cretion, permit  the  prosecuting  witness  or  the 
person  aggrieved  or  injured  to  remain  in  the 
court  room,  but,  according  to  some  cases,  the 
court  should  impose  as  a  condition  that  the  state, 
if  it  desires  to  use  the  prosecutor  as  a  witness, 
should  examine  him  first.  *  *  * 

It  has  been  expressly  held  on  this  question  that 
permitting  a  witness  to  be  present  from  time  to  time 
as  offers  of  testimony  implicating  him  were  made  was 
proper  notwithstanding  an  order  excluding  witnesses. 
State  V.  Kneeskern,  210  N.W.  465,  203  Iowa,  929. 


SPECIFICATION  OF  ERROR  NO.  6. 

THE  COURT  DID  NOT  LIMIT  THE  SCOPE  AND  EXTENT  OF  THE 
CROSS-EXAMINATION  OF  THE  PROSECUTRIX  OR  UN- 
FAIRLY AND  UNFAVORABLY  AND  PREJUDICIALLY  CHAR- 
ACTERIZE THE  CROSS-EXAMINATION. 

A  complaint  is  made  as  to  certain  remarks  of  the 
Court  with  reference  to  cross-examination  of  the 
prosecutrix  by  appellants'  counsel.     The  remarks  of 
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the  Court  complained  of  are  set  out  in  appellants' 
Specification  of  Error  No.  6. 

In  Goldstein  v.  United  States,  63  F.  (2d)  609,  the 
trial  Court  made,  among  others,  the  following  re- 
marks to  defense  counsel: 

''It  would  be  hearsay.  You  know  it  is  not  com- 
petent.   You  must  stop  that.    I  am  not  going  to 

stand  for  it  much  longer.'* 
******* 

''That  is  twice,  now,  that  I  have  passed  on 

similar  matters.     I  hope  I  do  not  have  to  pass 

on  them  a  third  time." 
******* 

"You  cannot  take  witnesses  and  put  a  ring  in 
their  noses  and  lead  them  around  like  pet  bears. ' ' 

"It  is  not  only  hearsay  *  *  *  but  worse  than 
hearsay,  and  it  is  getting  inferentially  the  testi- 
mony by  men  who  are  scattered  all  over  the 
country,  which  you  cannot  do.  I  am  quite  sure 
you  knew  it  could  not  be  done." 

The  Eighth  Circuit  Court  of  Appeals,  in  passing  on 
these  remarks  held  as  follows: 

It  is  not  always  possible  during  the  trial  of  a 
hotly  contested  case  for  a  judge,  however  impar- 
tial he  may  be,  to  maintain  in  the  courtroom  that 
atmosphere  of  complete  judicial  calm  which  is  so 
much  to  be  desired.  We  must  not  overlook  the 
fact  that  the  human  element  cannot  be  entirely 
eliminated  from  the  trial  of  lawsuits.  While 
counsel  owe  to  the  court,  because  of  the  position 
which  he  occupies,  the  utmost  deference  and  re- 
spect, and  while  the  court  owes  to  them  an  equal 
obligation  of  courtesy  and  patience  and  considera- 
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tion,  nevertheless  sharp  differences  of  opinion  do 
arise  in  the  heat  of  trial  and  things  are  said  which 
were  better  left  unsaid.  Such  incidents  are  often 
regarded  as  trivial  during  the  trial  of  a  case  and 
are  quickly  lost  sight  of,  but,  when  set  forth  in 
the  record  and  emphasized  by  counsel  on  appeal, 
they  take  on  an  importance  which  they  never  ac- 
tually possessed.  It  is  impossible  to  gather  from 
the  cold  record,  particularly  when  it  is  in  narra- 
tive form,  the  atmosphere  of  the  trial  itself,  the 
manner  in  which  the  words  were  spoken,  or  the 
probable  effect,  if  any,  which  they  had  upon  the 
merits  of  the  controversy.  Critical  I'emarks  of 
the  court  frequently  cut  both  ways,  if  they  cut 
at  all.  Colloquies  between  counsel  and  colloquies 
between  the  court  and  counsel  as  to  the  rules  of 
evidence  are  not  ordinarily  regarded  by  a  jury 
as  serious  matters  or  of  much  concern  to 
them.  *  *  * 

We  are  quoting  in  the  appendix  another  excerpt 
from  Goldstein  v.  United  States,  supra,  which  sets  out 
other  remarks  made  by  trial  Courts  which  have  been 
held  to  be  not  prejudicial.  All  the  remarks  cited  in 
the  appendix  were  more  extreme  than  the  ones  uttered 
by  the  trial  Court  in  this  case,  which,  we  submit,  were 
not  prejudicial  to  the  defendants. 

The  cross-examination  of  Sara  Lee  Wright,  the 
prosecutrix,  was  not  limited  to  even  the  slightest 
extent. 

Appellants'  objection  that  the  cross-examination 
was  so  limited  is  restated  in  Specification  of  Error 
No.  7  and  will  be  dealt  with  there. 
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SPECIFICATION  OF  ERROR  NO.  7. 

THE  COURT  DID  NOT  LIMIT  APPELLANTS'  CROSS-EXAMINA- 
TION OF  A  GOVERNMENT  WITNESS  TO  FULLY  INQUIRE 
INTO  THE  CHARACTER  OF  CRIMINAL  ACTIVITIES  OF  SAID 
WITNESS. 

As  far  as  the  remarks  of  the  Court  are  concerned 
they  have  been  dealt  with  in  the  preceding  specifica- 
tion of  error.  Appellants  now  contend  that  they  were 
limited  in  their  cross-examination  by  reason  of  the 
fact  that  the  Court  said,  ''I  don't  feel  that  it  would 
be  proper  to  give  you  any  more  than  ten  minutes  addi- 
tional time  to  finish  your  cross-examination."  In 
point  of  fact,  appellants'  cross-examination  of  the 
prosecuting  witness  was  not  limited  in  the  slightest 
particular  as  appellants '  counsel  was  allowed  full  lati- 
tude and  scope  in  completing  his  cross-examination. 
The  printed  record  shows  that  the  cross-examination 
of  the  prosecuting  witness  covers  eleven  printed  pages 
following  the  remarks  of  the  Court.  Upon  the  com- 
pletion of  the  cross-examination  appellants'  counsel 
stated,  ''No  further  questions."  If  appellants'  coun- 
sel felt  that  he  had  been  limited  in  any  extent  on 
cross-examination,  he  could  have  re-stated  to  the 
Court  his  desire  to  continue.  The  Court,  of  course, 
made  no  further  references  to  the  subject  after  the 
first  one  to  the  effect  that  he  did  not  think  it  would  be 
proper  to  continue  for  more  than  ten  minutes  on 
cross-examination.  Nowhere  in  the  record  does  it 
appear  that  the  trial  Court  directed  appellants'  coun- 
sel to  conclude  his  examination  on  any  subject. 

Appellants  have  not  shown  that  they  have  been 
prejudiced  by  any  ruling  of  the  Court  with  reference 
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to  cross-examination.  This  Court  has  held  in  Allred 
V.  United  States,  146  F.  (2d)  193  (1944)  that  unless 
such  prejudicial  conduct  is  shown,  the  judgment  will 
not  be  reversed. 


SPECIFICATION  OF  ERROR  NO.  8. 

THE  COURT  DID  NOT  ERR  IN  OVERRULING  APPELLANTS' 
MOTION  FOR  DIRECTED  VERDICT  AS  TO  DEFENDANT, 
MINER  LII. 

At  the  conclusion  of  the  plaintiff's  case  a  motion 
for  a  directed  verdict  of  acquittal  was  made  as  to  only 
one  defendant,  Miner  Lii,  which  motion  was  over- 
ruled by  the  Court. 

On  review  from  an  order  denying  a  motion  for 
a  directed  verdict  of  acquittal  or  for  a  judgment 
as  of  non-suit  or  overruling  a  demurrer  to  the 
evidence,  the  appellate  court  will  not  weigh  the 
evidence,  and  will  not  disturb  the  ruling  of  the 
trial  court  if  there  was  sufficient  evidence  to 
require  the  submission  of  the  cause  to  jury.  24 
C.J.S.  1880. 

We  submit  that  the  following  evidence  was  adduced 
against  the  defendant.  Miner  Lii: 

1.  Sarah  Lee  Wright  met  Miner  Lii  and  his  wife 
in  San  Francisco  in  October  of  1950.     (R.  34.) 

2.  She  was  introduced  to  Miner  Lii  by  Frank 
Sampson.     (R.  88.) 

3.  She  was  told  that  he  was  looking  for  girls  to 
come  to  Honolulu.     (R.  89.) 

4.  She  talked  to  both  defendants  in  a  car.  (R.  35.) 
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5.  Both  defendants  propositioned  her  to  come  to 
Honokihi.     (R.  35.) 

6.  They  asked  her  to  work  here  as  a  prostitute. 
(R.  36.) 

7.  They  described  to  her  the  conditions  here,  told 
her  they  had  a  house  over  here  where  she  could  work, 
told  her  that  she  would  stay  there  and  eat  there  and 
that  they  would  take  half  the  money,  and  told  her 
what  the  price  was.     (R.  36  and  90.) 

8.  They  again  asked  if  Sarah  Lee  Wright  would 
come  to  Honolulu  and  both  of  them  knew  that  she 
was  coming  and  both  of  them  were  present  at  this 
conversation.    (R.  38.) 

9.  Defendant,  Miner  Lii,  said  that  he  would  pay 
her  way  and  did.     (R.  41.) 

10.  She  came  to  Honolulu  with  both  defendants, 
worked  as  a  prostitute  in  defendants'  house,  and  half 
the  money  went  to  them.     (R.  42-43.) 

The  foregoing  evidence  was  viewed  by  the  Court  as 
sufficient  proof  to  require  submission  of  the  cause  to 
the  jury.  The  jury  considered  this  evidence  as  suf- 
ficient proof  to  convict  the  defendant.  Miner  Lii.  Un- 
der the  circumstances,  certainly  it  could  not  be  said 
that  a  motion  for  a  directed  verdict  of  acquittal 
should  have  been  granted. 


18 


SPECIFICATION  OF  ERROR  NO.  9. 

THE  COURT  DID  NOT  ERR  IN  REFUSING  APPELLANTS'  OFFEK 
OF  PROOF  AS  TO  CORROBORATING  TESTIMONY  OF  APPEL- 
LANTS' WITNESS. 

The  appellants  offered  a  witness,  one  Harold  John 
Lewis,  who  testified  that  he  had  seen  Sarah  Lee 
Wright  on  the  Island  of  Kauai,  which  was  denied 
by  Sarah  Lee  Wright.  (R.  313.)  Appellants  then 
offered  the  proof  that  the  witness,  Lewis,  had  talked 
to  some  man  named  Climy  in  Honolulu  on  a  later  date 
and  that  Cluny  had  known  Sarah  Lee  Wright  and 
that  Cluny  had  produced  photographs  of  the  said 
Sarah  Lee  Wright  in  an  effort  to  show  Lewis  that 
the  girl  Climy  knew  was  the  same  girl.  Appellants 
offered  to  prove  the  conversations  between  Cluny  and 
the  witness  Lewis.  Naturally  this  offer  of  proof  was 
denied,  as  a  mere  cursory  examination  of  the  offer 
(R.  139),  shows  it  to  be  based  on  nothing  other  than 
hearsay.  We  see  no  reason  for  elaborating  on  this 
specification  of  error  as  the  offer  of  proof  sho\vn  in 
the  record  speaks  for  itself,  and  shows  clearly  that 
the  Court  was  justified  in  refusing  to  admit  that 
proof. 


SPECIFICATION  OF  ERROR  NO.  10. 

THE  COURT  DID  NOT  ERR  IN  PERMITTING  CROSS-EXAMINA- 
TION OF  DEFENDANT  ALICE  LII  ON  MATTERS  NOT  RE- 
FERRED TO  IN  HER  DIRECT  TESTIMONY. 

The  question  is  too  well  settled  to  admit  of  argu- 
ment that  a  wide  scope  is  allowed  on  cross-examina- 
tion. Wharton's  Criminal  Evidence,  Vol.  3  at  page 
2165  states  the  rule  to  be  as  follows: 
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Opportunity  should  be  allowed  for  a  thorough 
and  sifting  cross-examination  which  should  be 
neither  unduly  restricted  nor  abridged.  The  de- 
nial of  a  fair  latitude  in  cross-examination  is  a 
denial  of  a  substantial  right  and  a  withdrawal  of 
one  of  the  safeguards  essential  to  a  fair  trial. 
It  is,  therefore,  generally  held  that  a  wide  range 
of  cross-examination  is  peiTnissible  and  that  wide 
or  great  latitude  is  allowed,  especially  in  capital 
cases.  The  court  should  never  interpose  except 
where  there  is  a  manifest  abuse  of  that  right,  but 
should  extend  rather  than  restrict  the  right  of 
cross-examination  as  to  facts  in  issue  or  relevant 
to  the  issue. 

Further,  the  extent  of  the  cross-examination  is  within 
the  control  of  the  trial  judge.  70  CJ.S.  at  page  682: 
The  scope  and  extent  of  the  cross-examination 
of  a  witness,  including  own  witness  who  has 
proved  hostile,  and  method  and  manner  in  which 
it  may  be  conducted,  are  matters  resting  largely 
in  the  discretion  of  trial  court,  whose  rulings 
will  not  be  disturbed  unless  some  abuse  of  discre- 
tion is  shown,  or  the  right  to  cross-examine  de- 
nied, but  in  the  absence  of  a  contrary  showing, 
the  presumption  is  that  there  was  no  abuse  of  dis- 
cretion, in  permitting  or  excluding  the  cross- 
examination,  nor  can  such  abuse  be  predicated 
on  a  ruling  from  which  no  injury  has  re- 
sulted. *  *  * 

The  questions  asked  the  defendant,  Alice  Lii,  on 
cross-examination,  were  clearly  within  the  scope  of 
cross-examination  and  properly  admitted  by  the  trial 
judge.     With  reference  to  the  ownership  of  certain 
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automobile,  it  appears  that  the  defendant,  Alice  Lii, 
had  not  worked  for  four  years  and  her  husband  had 
not  worked  for  ten  years,  and  surely  it  should  1)0  of 
some  probative  value  to  the  jury  to  know  the  condi- 
tions under  which  the  defendants  live.  All  questions 
complained  of  in  this  Specification  of  Error,  No.  10, 
were  clearly  within  the  scope  of  cross-examination  as 
allowed  by  the  Court. 


SPECIFICATION  OF  ERROR  NO.  11. 

THE  COURT  DID  NOT  PERMIT  IMPROPER  QUESTIONS  OF 
WITNESSES  CALLED  ON  REBUTTAL. 

It  is  clear  that  subject  to  the  discretion  of  the  trial 
Court  either  side  has  the  right  in  a  criminal  prosecu- 
tion to  introduce  evidence  in  rebuttal  to  that  intro- 
duced against  him  by  the  other  side.  23  C.J.S.  at 
page  450: 

*  *  *  Hence,  while  it  is  discretionary  with  the 
prosecution  whether  it  will  introduce  any  evi- 
dence in  rebuttal,  if  it  decides  so  to  do  it  may 
introduce  in  rebuttal  any  competent  evidence 
which  explains  or  is  a  direct  reply  to  or  a  con- 
tradiction of  material  evidence  introduced  by  ac- 
cused, or  which  is  brought  out  on  his  cross- 
examination,  or  on  cross-examination  of  his  ac- 
complice, or  other  defense  witnesses,  or  even  state 
^\^tnesses,  and  accused  may,  and  should  be  per- 
mitted to,  introduce  competent  evidence  in  re- 
buttal of  that  introduced  by  the  prosecution. 

Alice  Lii,  on  direct  examination,  specifically  denied 
that  Sarah  Lee  Wright  ever  practiced  prostitution  in 
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her  home  or  that  she  received  any  money  from  the 
said  prostitution.  She  denied  that  the  matter  of  pros- 
titution was  ever  discussed.  (R.  161-166.)  Therefore, 
it  was  perfectly  proper  for  the  Court  to  allow  the 
prosecution  to  prove  by  the  witness,  Sarah  T^ee 
AVright,  exactly  what  took  place  in  the  Liis'  home 
while  she  was  there. 

Alice  Lii  denied  on  direct  examination  that  she 
bought  the  car  referred  to  in  the  evidence.  There- 
fore, it  was  perfectly  proper  for  the  Court  to  allow 
the  prosecution  to  prove  by  the  car  salesman  that 
he  received  the  cashiers'  checks  from  Alice  Lii. 


SPECIFICATION  OF  ERROR  NO.  12. 

THE  COURT  DID  NOT  ERR  IN  PERMITTING  A  RECESS  AT  THE 
REQUEST  OF  THE  PROSECUTION  AND  IN  REFUSING  A  CON- 
TINUANCE AT  THE  REQUEST  OF  THE  DEFENSE  IN  ORDER 
TO  SECURE  A  WITNESS. 

The  prosecution  requested  a  recess  in  order  to 
secure  three  witnesses  who  were  under  subpoena.  The 
Court  recessed  at  10 :23  A.M.  until  1 :30  P.M.  on  the 
same  day.  (R.  231.)  This  is  referred  to  in  appel- 
lants' brief  as  a  continuance,  but  it  is  perfectly  ap- 
parent that  it  is  a  recess.  Appellants  then  requested 
a  continuance  for  a  week  to  secure  a  witness  who  was 
not  under  subpoena  (R.  229  and  272),  but  whom  the 
appellants  could  have  subpoenaed  before  the  trial,  as 
appellants'  counsel,  in  his  opening  argument,  stated 
that  he  expected  to  have  that  witness  present.  (R.  32.) 
There  is  no  showing  that  the  witness'  testimony  would 
be  material.     There  is  no  showing  that  appellants' 
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counsel  was  not  guilty  of  neglect  or  laches  in  secur- 
ing a  subpoena  for  the  witness.  There  is  no  showing 
that  this  witness  could  be  procured  within  a  week. 
Certainly  there  is  no  showing  that  there  was  an  abuse 
of  discretion  on  the  part  of  the  trial  Court  in  refusing 
the  continuance. 


SPECIFICATION  OF  ERROR  NO.  13. 

THE  COURT  DID  NOT  ERR  IN  PERMITTING  THE  REBUTTAL 
EVIDENCE  OF  THE  WITNESS  LORAINE  STAUNTON. 

Alice  Lii,  on  cross-examination,  stated  that  the 
name  Loraine  Staunton  sounded  familiar  to  her  but 
that  she  did  not  remember  that  Loraine  Staunton 
ever  stayed  at  her  house.  (R.  172.)  Later  in  her 
testimony  she  said,  with  reference  to  Loraine  Staun- 
ton, "Well,  I  know  no  one  there  by  that  name  was 
staying  at  my  house."  (R.  185.)  Alice  Lii  stated 
that  no  girls  had  ever  stayed  at  her  house  except 
Sarah  Lee  Wright  and  Mary  Chang.  (R.  171.)  In 
view  of  that  testimony  it  clearly  is  competent  to  prove 
that  the  said  Loraine  Staunton,  whom  Alice  Lii 
''couldn't  remember",  stayed  at  the  Liis'  house  and 
practiced  prostitution.  This  evidence  would  not  have 
been  competent  as  evidence  in  chief  but  to  impeach 
Alice  Lii's  credibility,  it  was  clearly  competent  and 
extremely  material. 


23 


CONCLUSION. 

We  respectfully  submit  that  there  are  no  errors 
charged  by  appellants  upon  which  this  verdict  should 
be  set  aside. 

Dated:  Honolulu,  T.H.,  this  14th  day  of  January, 
1952. 

Howard  K.  Hoddick, 

Acting  United  States  Attorney, 
District  of  Hawaii, 

Nat  Richardson,  Jr., 

Assistant  United  States  Attorney, 
District  of  Hawaii, 

Chauncey  Tramutolo, 

United  States  Attorney, 

Northern  District  of  California, 
San  Francisco,  California, 

Attorneys  for  Appellee. 


(Appendix  Follows.) 


f 


Appendix. 


Appendix 

GOLDSTEIN  v.  UNITED  STATES,  63  F.  (2d)  609. 

Gridley  v.  United  States,  (CCA.  6),  44  F.  (2d)  716, 
736. 

Myers  v.  Tow7i  of  Guntersville,  21  Ala.  App.  559,  110 
So.  52,  where  the  remark  was : 
''You  have  asked  that  enough;  you  just  want  to 
drag  them  around  from  first  one  thing  to  an- 
other. ' ' 

People  V.  Connors,  11  Cal.  App.  438,  246  P.  1072, 
1079,  where  the  Court  had  said : 
''Make  your  object;  don't  take  up  so  much  time 
in  statements." 

People  V.  Knocke,  94  Cal.  App.  55,  270  P.  468,  470, 
where  the  remarks  complained  of  were: 

"I  am  surprised  that  any  one  who  has  gotten  by 
the  Bar  Association  examination  should  raise  that 
question";  and 

"Now,  wait.  If  you  cannot  behave  yourself  in 
this  court,  you  better  go  and  practice  in  the 
police  court.  Make  your  motion  in  a  quiet  man- 
ner". 

Of  these  remarks,  the  Appellate  Court  said : 

"Under  the  strain  of  a  trial  and  the  repetition  of 
an  offense,  even  trial  judges  are  not  always  able 
to  choose  their  diction  with  the  nicety  of  a  Field 
or  Marshall". 

People  V.  Lockhard,  242  Mich.  491,  219  N.W.  724,  725, 
in  which  the  objectionable  remark  was: 


u 


^'I  am  glad  to  have  you  make  objections,  if  there 
is  some  good  sense  back  of  them,  if  they  are 
proper  objections.  You  are  a  lawyer;  you  know 
what  impeachment  is;  you  ought  to  know  it  by 
this  time". 

In  Hein  v.  Mildehrandt,  134  Wis.  582,  115  N.W.  121, 
124,  the  Supreme  Court  of  Wisconsin  said: 

"The  language  complained  of  was  an  admonition 
coming  from  the  court  to  the  effect  that  after 
the  court  had  ruled  twice  with  reference  to  a  cer- 
tain question  it  was  unprofessional  and  uncour- 
toous  for  appellant's  counsel  to  persist  in  putting 
the  question  for  the  purpose  of  procuring  an 
answer  considered  improper  by  the  court,  and 
that  counsel  had  the  record  covering  the  point 
completely,  and  that  he  must  not  offend  in  that 
way  again". 
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The  statement  of  jurisdiction  in  Appellee's  brief 
not  only  fails  to  refute  Appellants'  claim  of  lack  of 
jurisdiction  in  the  trial  Court,  but  fails  to  show  that 
that  Court  had  jurisdiction. 

In  its  attempt  to  show  jurisdiction  Appellee  says 
that ' '  Section  2421  is  the  section  under  which  these  de- 
fendants stand  convicted"  (Appellee's  Brief,  p.  3), 
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well  be  ''continuing  offenses".  The  indictement  is  in 
only  one  count  and  charges  but  one  offense,  namely: 
that  the  defendants  "did  knowingly,  wilfully,  unlaw- 
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the  office  of  Pan-American  World  Airways  at  222 
Stockton  Street,  San  Francisco,  California  to  be  used 
by  a  woman,  namely,  Sara  Wright,  in  interstate  com- 
merce in  going  from  San  Francisco,  California,  to  the 
City  and  County  of  Honolulu,  Territory  of  Hawaii, 
and  within  the  jurisdiction  of  this  Court  for  the  pur- 
pose of  prostitution,  debauchery  and  other  immoral 
purposes". 

Section  2421  sets  up  at  least  two  separate  and  dis- 
tinct crimes  each  complete  in  itself. 

(1)  The  act  of  transporting;  and  (2)  procuring 
a  ticket  to  be  used  in  going  to  any  place  for  purposes 
of  prostitution  or  debauchery. 

It  is  with  the  commission  of  the  second  of  these 
crimes  that  defendants  are  charged. 

Contrary  to  Appellee's  assertion  (Appellee's  Brief, 
p.  3),  this  Court  did  not  hold  in  Rodd  v.  United  States, 
165  F.  (2d)  54,  ''that  a  question  of  venue,  if  not  raised 
mitil  appeal,  comes  too  late".  The  question  involved 
in  that  case  was  a  defective  indictment,  consisting  of 
its  failure  to  allege  venue.  There  was  involved  no  ques- 
tion of  the  facts  failing  to  establish  jurisdiction. 

The  criminal  act  complained  of  was  shown  by  the 
evidence  to  have  been  completed  in  a  city  within  the 
jurisdiction  of  the  trial  Court.  In  the  case  at  bar  the 
act  complained  of  and  as  proved  was  completed  in  a 
city  not  within  the  jurisdiction  of  the  trial  Court. 


A  distinction  is  to  be  drawn  between  the  failure  of 
the  indictment  to  allege  venue  (as  in  Rodd  v.  United 
States,  supra)  and  clear  proof  showing  that  the  trial 
Court  was  without  jurisdiction.  The  chief  distinction 
being  that  a  question  of  jurisdiction  may  be  raised 
at  any  time,  even  by  the  Appellate  Court  in  its  own 
motion. 


BRIEF  OF  THE  ARGUMENT. 

SPECIFICATION  QF  ERROR  NO.  1. 

THE  COURT  ERRED  IN  OVERRULING  DEFENDANTS'  OBJEC- 
TION TO  TRIAL  BY  THAT  JURY  IN  FRONT  OF  WHICH 
THEY  HAD  BEEN  FOUND  GUILTY  OF  CONTEMPT,  FINED 
AND  PLACED  IN  CUSTODY  OF  THE  UNITED  STATES 
MARSHAL. 

Appellee's  suggestion  that  the  jurors  finally  selected 
to  try  the  case  were  not  in  the  courtroom  at  the  time 
of  defendants  being  sentenced  and  taken  into  custody 
is  a  bit  far-fetched.  Notmthstanding  Appellee's  asser- 
tion that  ''there  is  no  way  of  knowing  if  the  jurors 
finally  selected  were  in  the  courtroom  at  that  time" 
(Appellee's  Brief,  p.  5),  the  Appellee  actually  pointed 
the  way  on  the  very  next  page  of  its  brief  wherein  is 
set  forth  an  express  finding  by  the  trial  judge  that 
they  were. 

The  record  beginning  on  page  27  shows  that  the 
jury  which  was  impaneled  and  sworn  was  addressed 
by  the  presiding  judge  who  said,  among  other  things : 
You  were  present  when  the   Court  had  been 
aggrieved  by  their    (defendants')    failure  to  be 
here  at  the  time  set  for  trial  and  the  Court  found 
them  in  contempt,  guilty  of  contempt,  and  pun- 
ished them.   (R.  p.  28.) 


Though  Appellee  asserts  (Appellee's  Brief,  p.  7), 
''There  is  certainly  no  showing  that  the  Court  in- 
tended or  calculated  that  his  remarks  would  prejudice 
the  jury,"  the  use  by  the  judge  of  the  word  "ag- 
grieved" in  the  passage  cited  above  is  significant  of 
his  personal  feeling  in  the  matter. 


SPECIFICATION  OF  ERROR  NO.  2. 

THE  COURT  ERRED  IN  PERMITTING  EVIDENCE  OF  THE  AC- 
TION OF  THE  PROSECUTRIX  AND  OF  THE  DEFENDANTS 
AFTER  THEIR  ARRIVAL  IN  HONOLULU  SUBSEQUENT  TO 
TH[E  COMMISSION  OF  THE  CRIME  ALLEGED  IN  THE  IN- 
DICTMENT, THE  COMMISSION  OF  SAID  CRIME  HAVING 
BEEN  COMPLETED  IN  SAN  FRANCISCO  AND  BEFORE 
THEIR  ARRIVAL  IN  HONOLULU. 

The  cases  cited  by  Appellee  are  not  helpful  in  de- 
ciding the  question  raised  by  specified  error  No.  2  for 
the  reason  that  they  relate  to  the  charge  of  transport- 
ing, the  first  of  the  two  crimes  included  in  Section 
2421,  a  continuing  oft'ense,  whereas  the  only  crime  for 
which  defendants  were  on  trial  was  the  second  crime 
described  in  Section  2421:  a  crime  complete  in  itself 
and  not  dependent  on  whether  the  purpose  for  which 
the  tickets  were  procured  and  obtained  was  effectuated. 
Had  the  evidence  shown  that  the  defendants  merely 
procured  and  obtained  the  tickets  under  the  circum- 
stances testified  to  as  occurring  in  San  Francisco,  and 
had  the  evidence  shown  nothing  else, — in  other  words, 
had  the  evidence  objected  to  not  been  admitted, — the 
commission  of  the  crime  would  have  been  established 
completely.  The  evidence  received  over  defendants' 
objection  here  complained   of  could  serve  no   need- 


fill  purpose  other  than  to  create  a  harmful  prejudice 
against  the  defendants  in  the  minds  of  the  jurors. 


SPECIFICATION  OF  ERROR  NO.  5 

THE  COURT  ERRED  IN  PERMITTING  THE  PROSECUTRIX  TO 
REMAIN  IN  THE  COURT,  ALTHOUGH  THE  JURY  WAS 
EXCLUDED,  (WHILE)  DEFENDANTS-APPELLANTS  MADE 
AN  OFFER  OF  PROOF  TO  BE  ELICITED  ON  CROSS-EXAM- 
INATION OF  THE  PROSECUTRIX. 

The  prejudice  to  the  defendants  arising  out  of  the 

Court's  permitting  the  prosecutrix  to  remain  while 

defense  counsel  indicated  what  he  expected  to  elicit 

from  her  arose  out  of  her  character  and  her  attitude 

on  the  witness  stand,  which  attitude  was  shown  by  her 

interruption  of  defense  counsel  while  he  was  making 

the  offer  of  proof,  calling  forth  from  the  judge  a  stern 

reproach. 

The   Court.     Well,  you  keep  out   of  it.    You 
will  get  your  chance  later.   (R.  p.  54.) 


SPECIFICATION  OF  ERRORS  NOS.  6  AND  7. 

THE  COURT  ERRED  IN  UNDULY  LIMITING  THE  SCOPE  AND 
EXTENT  OF  THE  CROSS-EXAMINATION  OF  THE  PROSECU- 
TRIX AND  IN  UNFAIRLY  AND  UNFAVORABLY  AND  PREJU- 
DICIALLY CHARACTERIZING  THE  CROSS-EXAMINATION. 

THE  COURT  ERRED  IN  REFUSING  TO  PERMIT  DEFENDANTS- 
APPELLANTS  ON  CROSS-EXAMINATION  OF  A  GOVERN- 
MENT WITNESS  TO  FULLY  INQUIRE  INTO  THE  CHARACTER 
AND  CRIMINAL  ACTIVITIES  OF  SAID  WITNESS. 

Appellee  answers  Appellants'  argument  in  support 
of  their  claim  of  error  under  these  two  specifications 
by  setting  out  the  remarks  of  the  Court  complained 


of  in  Goldstein  v.  United  States,  63  F.  (2d)  609  (Ap- 
pellee's Brief,  p.  13)  and  in  a  series  of  cases  cited  in 
the  appendix  to  the  brief. 

In  each  case  cited  the  remarks  complained  of  were 
drawn  forth  by  the  clear  misconduct  of  defense  coun- 
sel, such  as  attempting  to  bring  in  hearsay  and  not 
evidence ;  repeatedly  asking  questions  which  the  Court 
had  clearly  ruled  improper;  consuming  time  in  state- 
ments, and  not  proj^erly  making  objections,  and  im- 
proper deportment  on  the  part  of  defense  counsel. 

In  the  case  at  bar  no  criticism  of  counsel's  conduct 
was  oifered  by  the  Court.  Notwithstanding  which,  by 
insisting  that  counsel  confine  himself  in  cross-exam- 
ining a  witness  to  matters  })rought  out  on  direct,  the 
Court  intimated  that  cross-examination  of  the  witness 
as  to  her  morals  and  Ixid  character  for  the  purpose  of 
attacking  her  credibility  was  "so-called  cross-exam- 
ination", that  is,  implying  doubt  as  to  its  correctness 
or  propriety;  not  genuine,  fake;  in  short,  ''phoney". 
This  could  not  but  have  an  unfavorable  effect  on  the 
jury. 

Further  in  view  of  the  witness's  evasiveness,  her 
manner  of  testifying  which  aggravated  the  Court  and 
the  United  States  attorney  alike  to  the  extent  that 
both  from  time  to  time  felt  called  upon  to  admonish 
her,  an  arbitrary  time-limit  of  ten  minutes  such  as  the 
Coui-t  fixed,  was  prejudicial. 

Appellee's  theory  seems  to  be  that  for  error  such 
as  here  complained  of  to  be  prejudicial,  defendants 
have  the  burden  of  establishing  that  the  verdict  would 
of  necessity  have  been  favorable  but  for  the  prejudi- 


cial  conduct  complained  of,  and  cites  Allred  v.  United 
States,  146  F.  (2d)  193,  in  support  of  that  theory. 

Allred  v.  United  States,  supra,  does  not  support  any 
such  broad  statement  of  law  as  Appellee  attributes  to 
it.  This  Court  merely  held  in  the  Allred  case  that  mere 
refusal  of  the  trial  Court  to  permit  a  witness  to  ^*snip 
the  lining  of  a  coat  (already  in  evidence)  a  little  in 
the  back",  ''to  see  if  the  witness  could  identify  her 
work",  even  though  it  be  assumed  to  be  error,  was 
not,  of  itself  such  error  as  to  require  a  reversal. 


SPECIFICATION  OF  ERROR  NO.  8. 

THE  COURT  ERRED  IN  OVERRULING  DEFENDANTS-APPEL- 
LANTS' MOTION  FOR  A  DIRECTED  VERDICT  AS  TO  DE- 
FENDANT MINER  LIL 

Appellee  lists  10  places  in  the  Record  setting  forth 
what  Appellee  says  was  ' '  evidence  adduced  against  the 
defendant  Miner  Lii".  Except  in  one  significant  in- 
stance which  will  be  hereinafter  pointed  out,  the  list 
contains  a  correct  resume  of  the  record  appearing  on 
the  pages  referred  to.  However,  with  the  exception 
referred  to  in  the  last  preceding  sentence,  none  of  it  is 
evidence  of  the  commission  of  the  crime  with  which 
the  defendant  Miner  Lii  stood  charged  (whatever 
may  be  said  as  to  its  being  evidence  against  the  de- 
fendant Alice).  We  must  bear  in  mind  that  the  charge 
against  the  defendant  Miner  Lii  was  not  ''white  slav- 
ery" generally  but  was  specifically  that  he  violated 
a  single  provision  of  the  section,  namely:  knowingly 
procuring  a  ticket  to  be  used  in  going  to  any  place 
for  purposes  of  prostitution  and  debauchery. 
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In  number  9  in  Appellee's  list  of  items  of  evidence, 
Appellee  says  the  Record  on  page  41  discloses  that  de- 
fendant, Miner  Lii,  not  only  promised  the  prosecuting 
witness  that  he  would  pay  her  way  and  that  he  did, 
in  fact,  pay  her  way.  There  is  nothing  recorded  on 
that,  or  any  other  page  of  the  Record,  that  Miner  Lii 
paid  ''her  way".  Nor  is  there  a  scintilla  of  evidence 
to  the  effect  that  Miner  Lii  procured  or  obtained  a 
ticket  for  Sara  Lee  Wright. 


SPECIFICATION  OF  ERROR  NO.  9. 

THE  COURT  ERRED  IN  NOT  PERMITTING  DEFENDANTS- 
APPELLANTS  TO  ELICIT  CORROBORATION  OF  TESTIMONY 
CO^TTRADICTINa  TESTIMONY  THERETOFORE  GIVEN  BY 
PROSECUTRIX. 

Appellee  contends  that  the  error  here  complained  of 
is  not  in  fact  error  for  the  reason  that  the  offer  of 
proof  was  "based  on  nothing  other  than  hearsay". 
The  Record  does  not  bear  out  this  statement.  On  the 
contrary,  the  offer  contained  the  express  statement 
that  the  corroboration  sought  to  be  made  would  be 
made  without  the  use  of  hearsay. 

The  credibility  of  the  prosecuting  witness  was  a 
vital  issue  in  the  case.  Here  credibility  was  subject 
to  attack  both  because  of  her  low  morals  and  her  de- 
nials of  facts  that  tended  to  show  that  she  was  a  con- 
firmed prostitute.  The  witness  Lewis  was  called  for 
that  purpose.  An  attempt  to  cast  doubt  on  his  testi- 
mony was  made  by  the  cross-examiner.  The  corrobo- 
rating evidence  sought  would  have  tended  to  remove 
that  doubt. 


CONCLUSION. 

The  foregoing  is  strictly  in  reply  to  Appellee's 
brief.  In  making  this  reply,  Appellants  have  at- 
tempted to  refrain  from  reiterating  argimient  offered 
in  their  opening  brief.  For  that  reason  some  of  the 
specifications  of  error  have  not  been  adverted  to.  They 
have  not  been  abandoned. 

Dated,  Honolulu,  Hawaii, 
February  27, 1952. 

Respectfully  submitted, 
O.  P.  Scares, 

Attorney  for  Appellants. 
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In  The  Tax  Court  of  the  United  States 
Docket  No.  20164 

Estate  of  RALPH  R.  HUESMAN,  Deceased; 
NURMA  W.  HUESMAN,  FRED  B.  HUES- 
MAN,  and  THE  FARMERS  &  MERCHANTS 
NATIONAL  BANK  OF  LOS  ANGELES, 
Executors, 

Petitioners, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DOCKET  ENTRIES 
1948 

Sept.  2 — Petition  received  and  filed.  Taxpayer  noti- 
fied.   Fee  paid. 

Sept.  2 — Copy  of  petition  served  on  General  Coun- 
sel. 

Sept.  28 — Answer  filed  by  General  Counsel. 

Sept.  28 — Request  for  hearing  in  Los  Angeles,  Calif., 
filed  by  General  Counsel. 

Sept.  30 — Notice  issued  placing  proceeding  on  Los 
Angeles  calendar.    Service  of  answer  and 
request  made. 
1950 

Jan.  13 — Hearing  set  March  20,  1950,  Los  Angeles, 
Calif. 

Mar.  20 — Hearing  had  before  Judge  Arnold  Rice, 
on  merits.  Stipulation  of  facts  filed  at 
hearing.  Entr}^  of  appearance  of  H.  B. 
Thompson  filed.  Briefs  due  June  1,  1950. 
Replies  due  June  26, 1950. 


I  Estate  of  Ralph  R.  Huesnian  etc.,  vs. 

1959 
May  17 — ^^Transcript  of  hearing  3/20/50  filed. 
May  29 — Brief   filed   by   taxpayer.     6/2/50    Copy 

served. 
June    1 — Brief  filed  by  General  Counsel. 
June    7 — Motion  for  leave  to  file  attached  amended 

petition,    amended   petition   lodged,    filed 

by  taxpayer. 
Jime    7 — Motion  for  leave  to  file  attached  amended 

petition,  granted,  amended  petition  filed. 
June    8 — Copy    of   motion    and    amended    petition 

served  on  General  Counsel. 
July    5 — Motion  for  leave  to  file  the  attached  reply 

brief,    brief    lodged,    filed    by    taxpayer. 

Granted.   7/10/50  Served. 
1951 
Jan.  17 — Stipulation  re  exhibit  I  filed. 
Mar.  29 — Opinion  rendered,  Rice,  J.    Decision  will 

be    entered    for    the    respondent.     Copy 

served. 
Mar.  30 — Decision  entered.  Rice,  J.,  Div.  12. 
June    4 — Petition  for  review  by  U.   S.   Court   of 

Appeals,   9th   Circuit,   filed  by  taxpayer 

with  proof  of  service  thereon. 
June  18 — Notice  of  filing  petition  for  review  with 

service  thereon  filed  by  taxpayer. 
July    5 — Designation  of  record  filed  by  taxpayer 

with  service  thereon. 
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The  Tax  Court  of  the  Unitied  Stales 
Docket  No.  20164 

Estate  of  RALPH  R.  HUESMAN,  Deceased; 
NURMA  W.  HUESMAN,  FRED  B.  HUES- 
MAN,  and  THE  FARMERS  &  MERCHANTS 
NATIONAL  BANK  OF  LOS  ANGELES, 
Executors, 

Petitioner, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (Bureau  Symbols:  LA  :IT  :90D  :LHP, 
postmarked  August  3,  1948),  and  as  a  basis  of  this 
proceeding  alleges  as  follows: 

(1)  The  petitioners,  Nurma  W.  Huesman,  Fred 
B.  Huesman,  and  The  Farmers  &  Merchant's  Na- 
tional Bank  of  Los  Angeles,  are  the  duly  appointed 
and  acting  executors  of  the  Estate  of  Ralph  R. 
Huesman,  deceased.  The  return  for  the  period  here 
involved  was  filed  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  District  of  California,  Los 
Angeles,  California. 

(2)  The  notice  of  deficiency,  a  copy  of  which  is 
attached  and  marked  Exhibit  A,  was  mailed  to  the 
petitioner  on  August  3,  1948. 
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(3)  'The  taxes  in  controversy  are  income  taxes 
for  the  period  May  3,  1944,  to  April  30,  1945.  The 
deficiency  asserted  is  $57,923.50. 

(4)  The  determination  of  tax  set  forth  in  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  The  Commissioner  erred  in  disallowing  as 
a  deduction  for  amounts  distributed  under  section 
162(a)  the  sum  of  $80,517. 

(b)  The  Commissioner  erred  in  disallowing  as 
a  deduction  for  amounts  distributed  under  section 
162(b)  the  sum  of  $80,517. 

(c)  The  Commissioner  erred  in  disallowing  as 
a  deduction  for  amounts  distributed  under  section 
162(c)  the  sum  of  $80,517. 

(5)  The  facts  upon  which  the  petitioner  relies 
as  a  basis  of  this  proceeding  are  as  follows : 

(a)  On  May  3,  1944,  Ralph  R.  Huesman  died 
testate.  At  the  time  of  his  death  he  was  President 
of  Desmond's,  a  California  corporation,  conducting 
a  merchandising  business  in  that  state.  There  was 
due  and  owing  to  him  at  that  time,  as  compensation 
for  services  rendered  in  that  office,  the  sum  of 
$80,517. 

(b)  By  the  terms  of  his  will  the  testator  made 
certain  specific  provisions  for  his  wife  and  there- 
after provided  that  all  of  the  rest,  residue,  and 
remainder  of  the  property  in  his  estate  be  distril)- 
uted  to  testamentary  trustees  upon  five  separate 
trusts.  The  pertinent  provision  of  the  will  herein 
material  is  as  follow: 
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(c)  Loyola  University  of  Los  Angeles  is  a  Cali- 
fornia corporation  which  at  all  times  herein  mate- 
rial qualified  as  a  religious  and  educational  cor- 
poration organized  and  operated  exclusively  for 
religious  and  educational  purposes  within  the  mean- 
ing of  section  23 (o)  (2)  of  the  Internal  Revenue 
Code.  The  Regents'  Fund  of  Loyola  University  of 
Los  Angeles  is  a  building  fund  constituting  an 
asset    of  the  corporation. 

(d)  On  or  about  April  10,  1945,  the  executors 
of  the  Estate  of  Ralph  R.  Huesman,  deceased,  in 
that  capacity  and  in  their  capacity  as  testamentary 
trustees,  petitioned  the  Superior  Court  for  the  State 
of  California  in  and  for  the  County  of  Los  Angeles, 
as  the  court  exercising  prol)ate  jurisdiction  over  said 
estate,  for  instructions  and  for  an  order  of  partial 
distribution.  On  April  30,  1945,  said  court  entered 
its  order  and  decree  of  partial  distribution  provid- 
ing as  follows: 

*  *     * 

(e)  On  April  30,  1945,  said  court  also  entered  its 
order  instructing  testamentary  trustees  to  make 
partial  distribution,  which  order  provided  as  fol- 
lows: 

*  *     * 

(f)  Thereafter  on  April  30, 1945,  Desmond's  paid 
to  the  executors  of  the  Estate  of  Ralph  R.  Hues- 
man,  deceased,  the  sum  of  $80,517  specifically  as 
compensation  or  bonus  for  services  rendered  by  the 
decedent  to  said  corporation  prior  to  his  death ;  and 
on  the  same  day  the  executors,  pursuant  to   the 
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order  entered  by  the  Superior  Court,  paid  to  the 
testamentary  trustees  of  the  trust  established  by 
the  decedent  said  sum  of  $80,517;  and  on  the  same 
day  the  trustees  of  said  testamentary  trust,  pursu- 
ant to  the  order  entered  by  the  Superior  Court, 
paid  to  Loyola  University  of  Los  Angeles,  Regents' 
Fund,  said  sum  of  $80,517.  At  the  time  of  receipt 
of  said  sum  by  the  testamentary  trustees  and  at 
the  time  of  payment  thereof  by  them,  said  sum  of 
$80,517  constituted  the  only  asset  of  the  trust  estate. 

(g)  Thereafter  and  within  the  time  provided 
by  law  the  petitioners  filed  with  the  Collector  of 
Internal  Revenue  for  the  Sixth  District  of  Califor- 
nia, a  fiduciary  income  tax  return  for  the  Estate  of 
Ralph  R.  Huesman,  deceased,  on  Form  1041  for  the 
fiscal  period  May  3,  1944,  to  April  30,  1945.  Said 
return  reported  a  gross  income  of  $131,140.13,  de- 
ductions of  $87,828.22  and  "amounts  distributable 
to  beneficiaries"  listed  on  Schedule  A  of  said  return 
of  $80,517,  leaving  a  net  taxable  income  of  $7,- 
311.22  and  a  tax  liability  of  $1,807.71,  which  was 
duly  paid.  Included  within  the  gross  income  was 
the  sum  of  $80,517  received  by  the  decedent's  estate 
from  Desmond's  specifically  as  compensation  or 
bonus  for  services  rendered  by  the  decedent  prior 
to  his  death. 

(h)  At  all  times  herein  material  petitioner  has 
kept  its  books  on  a  cash  receipts  and  disbursements 
basis. 

Wherefore,  the  petitioner  prays  that  this  court 
may  hear  the  proceeding  and  determine  that  there 
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is  no  deficiency  dne  from  the   petitioner  for  the 
period  May  3,  1944,  to  April  30,  1945. 

/s/  THOMAS  R.  DEMPSEY, 

Counsel  for  Petitioner. 

State  of  California, 
County  of  Los  Angeles — ss. 

Fred  B.  Huesman  and  Nurma  W.  Huesman, 
being  first  duly  sworn,  depose  and  say:  That  they 
are  respectively  the  duly  qualified  and  acting  ex- 
ecutor and  executrix  of  the  Estate  of  Ralph  R. 
Huesman,  deceased,  taxpayer  named  in  the  fore- 
going Petition  and  authorized  to  verify  the  same; 
that  they  have  read  the  said  Petition  and  know 
the  contents  thereof  and  that  the  same  is  true  of 
their  own  knowledge  except  the  matters  which  are 
therein  stated  to  be  upon  information  and  belief 
and  that  as  to  these  matters  they  believe  it  to  be 
true. 

/s/  FRED  B.  HUESMAN, 

/s/  NURMA  W.  HUESMAN. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  August,  1948. 

[Seal]        /s/  ARTHUR  ROOT, 

Notary  Public  in  and  for 
Said  County  and  State. 

My  Commission  Expires  Jan.  29,  1951. 
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State  of  California, 
County  of  Los  Angeles — ss. 

R.  C.  Lemmon,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  the  Vice  President  of  the  Farmers 
and  Merchants  National  Bank  of  Los  Angeles,  a 
corporation,  duly  qualified  and  acting  as  executor 
of  the  Estate  of  Ralph  R.  Huesman,  deceased,  tax- 
payer named  in  the  foregoing  Petition,  and  that  he 
is  authorized  to  make  this  verification  for  and  on 
behalf  of  said  corporation ;  that  he  has  read  the  said 
Petition  and  knows  the  contents  thereof,  and  that 
the  same  is  true  of  his  own  knowledge,  except  the 
matters  which  are  therein  stated  to  be  upon  infor- 
mation and  belief,  and  that  as  to  those  matters  he 
believes  it  to  be  true. 

/s/  R.  C.  LEMMON. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  August,  1948. 

[Seal]        /s/  M.  FREIS, 

Notary  Public  in  and  for 
Said  County  and  State. 

Received  and  Filed  T.C.U.S.  September  2,  1948. 
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[Title  of  Tax  Court  and  Cause.] 

ANSWER 

The  Commissioner  of  Internal  Revenue,  by  his 
attorney,  Charles  Oliphant,  Chief  Counsel,  Bureau 
of  Internal  Revenue,  for  answer  to  the  petition  of 
the  above-named  taxpayer,  admits  and  denies  as 
follows : 

1.  Admits  the  allegations  contained  in  paragraph 

1  of  the  petition. 

2.  Admits  that  the  notice  of  deficiency  was 
mailed  to  the  petitioner  on  August  3,  1948;  denies 
the  remainging  allegations  contained  in  paragraph 

2  of  the  petition. 

3.  Admits  the  allegations  contained  in  paragraph 

3  of  the  petition. 

4. (a),  (b)  and  (c).  Denies  that  allegations  of 
error  contained  in  subparagraphs  (a)  (b)  and  (c) 
of  paragraph  4  of  the  petition. 

5.  (a)  Admits  that  Ralph  R.  Huesman  died  on 
May  3,  1944.  Denies  the  remaining  allegations  con- 
tained in  subparagraph  (a)  of  paragraph  5  of  the 
petition. 

(b)  to  (f),  inclusive.  Denies  the  allegations  con- 
tained in  subparagraphs  (b)  to  (f),  inclusive,  of 
paragraph  5  of  the  petition. 

(g).  Admits  the  allegations  contained  in  the 
first  sentence  of  subparagraph  (g) ;  denies  the  re- 
maining allegations  contained  in  subparagraph  (g) 
of  paragraph  5  of  the  petition. 
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(h).  Denies  the  allegations  contained  in  sub- 
paragraph (h)  of  paragraph  5  of  the  petition. 

6.  Denies  each  and  every  allegation  contained  in 
the  petition  not  hereinbefore  specifically  admitted 
or  denied. 

Wherefore,  it  is  prayed  that  the  determination 
of  the  Commissioner  be  approved. 

/s/  CHARLES  OLIPHANT,  ECC, 
Chief  Counsel,  Bureau  of 
Internal  Revenue. 

Of  Counsel : 

B.  H.  NEBLETT, 

Division  Counsel; 

E.  C.  CROUTER, 

R.  H.  KINDERMAN, 

Special  Attorneys, 
Bureau  of  Internal  Revenue. 

Received  and  Filed  T.C.U.S.  September  28,  1948. 


[Title  of  Tax  Court  and  Cause.] 

MOTION  TO  AMEND  PETITION 

The  above-named  petitioner  hereby  moves  to 
amend  its  petition,  filed  in  the  above-entitled  matter 
on  September  2,  1948,  as  set  forth  in  the  amended 
petition  which  is  attached  hereto. 

The  reason  for  amending  said  petition  is  based 
upon  the  fact  that  the  deficiency  referred  to  therein 
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with  accrued  interest  thereon  was  paid  on  behalf 
of  the  petitioner  by  The  Farmers  &  Merchants 
National  Bank  of  Los  Angeles  on  June  7,  1949, 
after  the  mailing  of  the  notice  of  deficiency  and 
after  the  filing  of  said  petition.  The  coimsel  for  the 
petitioner  was  not  informed  of  the  fact  of  said  pay- 
ment until  on  or  about  May  19,  1950. 

Dated  May  26,  1950. 

/s/  THOMAS  R.  DEMPSEY, 
Counsel  for  Petitioner. 

The  petitioner's  motion  to  file  amended  petition 
is  not  opposed. 

/s/  CHARLES  OLIPHANT,  PHN., 
Chief  Counsel,  Bureau  of 
Internal  Revenue. 
Of  Counsel : 

B.  H.  NEBLETT, 
Division  Counsel; 

E.  C.  CROUTER, 

R.  H.  KINDERMAN, 

Special  Attorneys, 
Bureau  of  Internal  Revenue. 

[Stamped]:     Granted    June    7,    1950.    William 
Arnold,  Judge. 

Received  and  Filed  T.C.U.S.  June  7,  1950. 

Served  Jime  8,  1950. 
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[Title  of  Tax  Court  and  Cause.] 

AMENDED  PETITION 

The  above-named  petitioner  hereby  petitions  for 
a  redetermination  of  the  deficiency  set  forth  by  the 
Commissioner  of  Internal  Revenue  in  his  notice  of 
deficiency  (Bureau  Symbols:  LA  :IT  :90D  :LHP, 
postmarked  August  3,  1948),  and  as  a  basis  of  this 
proceeding  alleges  as  follows: 

(1)  The  petitioners,  Nurma  W.  Huesman,  Fred 
B.  Huesman  and  The  Farmers  &  Merchants  Na- 
tional Bank  of  Los  Angeles,  are  the  duly  appointed 
and  acting  executors  of  the  Estate  of  Ralph  R. 
Huesman,  deceased.  The  return  for  the  period 
here  involved  was  filed  with  the  Collector  of  Inter- 
nal Revenue  for  the  Sixth  District  of  California, 
Los  Angeles,  California. 

(2)  The  notice  of  deficiency,  a  copy  of  which 
is  attached  and  marked  Exhibit  A,  was  mailed  to 
the  petitioner  on  August  3,  1948. 

(3)  The  taxes  in  controversy  are  income  taxes 
for  the  period  May  3,  1944,  to  April  30,  1945.  The 
deficiency  asserted  is  $57,923.50. 

(4)  The  determination  of  tax  set  forth  in  said 
notice  of  deficiency  is  based  upon  the  following 
errors : 

(a)  The  Commissioner  erred  in  disallowing  as 
a  deduction  for  amounts  distributed  under  section 
162(a)  the  sum  of  $80,517. 

(b)  The  Commissioner  erred  in  disallowing  as 
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a  deduction  for  amounts  distributed  under  section 
162(b)  the  sum  of  $80,517. 

(c)  The  Conmiissioner  erred  in  disallowing  as 
a  deduction  for  amounts  distributed  under  section 
162(c)  the  sum  of  $80,517. 

(5)  The  facts  upon  which  the  petitioner  relies 
as  a  basis  of  this  proceeding  are  as  follows : 

(a)  On  May  3,  1944,  Ealph  R.  Huesman  died 
testate.  At  the  time  of  his  death  he  was  President 
of  Desmond's,  a  California  corporation,  conducting 
a  merchandising  business  in  that  state.  There  was 
due  and  owing  him  at  that  time,  as  compensation 
for  services  rendered  in  that  office,  the  sum  of 
$80,517. 

(b)  By  the  terms  of  his  will  the  testator  made 
certain  specific  provisions  for  his  wife  and  there- 
after provided  that  all  of  the  rest,  residue  and  re- 
mainder of  the  property  in  his  estate  be  distributed 
to  testamentary  trustees  upon  five  separate  trusts. 
The  pertinent  provision  of  the  will  herein  material 
is  as  follows: 

"5.  The  Trustees  shall  pay  and  distribute  a  sum 
of  money  equal  to  ten  per  cent  (10%)  of  the 
Trusteed  Property  as  follows:  To  my  friend  Dr. 
Henry  M.  Rooney,  and  if  he  be  deceased  to  his  wife, 
Mrs.  May  Rooney,  the  sum  of  Two  Thousand  Dol- 
lars ($2,000.00) ;  to  my  loyal  secretary  and  em- 
ployee Leonora  Zinner,  the  sum  of  Two  Thousand 
Dollars  ($2,000.00)  ;  and  to  Mrs.  Gregory  Haran,  my 
former  secretary,  who  rendered  very  loyal  service  to 
me,  the  sum  of  Two  Thousand  Dollars  ($2,000.00) ; 
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which  said  respective  sums  shall  lie  distributed  as 
soon  as  reasonably  possible,  and  the  balance  of  said 
sum  of  monej^  shall  be  paid  and  distributed  by  the 
trustees  to  the  following  named  organizations  and  in 
the  proportions  as  follows:  To  Loyola  University  of 
Los  Angeles,  Regents'  Fund,  five-tenths  (5/lOths)  ; 
to  Catholic  Foreign  Missions  Society  of  America, 
Inc.,  one-tenth    (1/lOth)  ;  to  Little   Sisters  of  the 
Poor,  at  present  located  at  2700  East  First  Street, 
Los  Angeles,   California,   one-tenth    (1/lOth) ;   and 
three-tenths    (3/lOths)    to   the   Employees'   Retire- 
ment  Plan   of   Desmond's,   a    California   corpora- 
tion,  with   its  principal   place   of   ]:)usiness   at   616 
South  Broadway,  Los  Angeles,  California,  for  the 
benefit  of  its  employees,  provided,  however,  that  at 
the  time  of  my  death  I  am  the  owner  of  a  majority 
of  the  capital  stock  of  Desmond's,  and  provided 
further,  that  such  Employees'  Retirement  Plan  of 
Desmond's  at  such  time  is  in  existence,  and  said 
three-tenths  shall  be  added  to  the  share  in  said 
Employees'  Retirement  Plan  of  Desmond's  for  the 
benefit  of  those  persons  in  the  employ  of  Desmond's 
prior  to  the  eiffective  date  of  said  Employees'  Re- 
tirement Plan  of  Desmond's  and  entitled  to  share 
thereunder.   Such  conversion  of  Trusteed  Property 
into  money  and  pajnoaents  and  distributions  made  to 
said  organizations  shall  be  made  by  the  Trustees 
within    five    (5)    years    after    distribution    to    the 
Trustees  and  shall  be  made  at  such  times  and  in 
such  amounts  as  may  be  convenient  for  the  Trustees 
in    consideration    of    the    condition    of   the    Trust 
Estate,  and  the  Trustees  may  exercise  in  their  sole 
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discretion  as  to  when  and  in  what  amounts  such 
payments  and  distributions  shall  be  made  within 
said  period  of  five  (5)  years.  In  the  event  that  for 
any  reason  any  of  the  provisions  in  this  paragraph 
shall  become  inoperative,  then  the  portion  and  the 
percentage  of  such  sum  as  to  which  it  shall  be  in- 
operative shall  be  added  by  the  Trustees  to  the 
principal  of  the  Trust  herein  provided  for  my  wife, 
Nurma  W.  Huesman,  or  if  she  nor  my  daughter  Carol 
Anne  Huesman  Marcato  be  then  living,  such  portion 
shall  go  and  be  distributed  equally  to  my  brother 
Fred  H.  Huesman  and  my  sister  Mathilda  Josephine 
Huesman  Doll,  and  in  the  event  my  said  brother 
shall  die  before  distribution  to  him  of  any  such 
portion  to  which  he  is  entitled,  such  portion  shall 
go  and  be  distributed  to  his  children  as  follows: 
three-fourths  (%)  to  Fred  B,  Huesman  and  one- 
fourth  (1/4)  to  Mary  Gerard  Huesman,  except  that 
if  either  of  said  children  shall  die  before  distri- 
bution, the  share  that  would  otherwise  have  gone 
to  said  child  shall  be  distributed  to  the  lawful  de- 
scendants of  said  child;  and  in  the  event  my  said 
sister  shall  die  before  distribution  to  her  of  any 
such  portion  to  which  she  is  entitled,  such  portion 
shall  go  and  be  distributed  to  her  living  and  lawful 
descendants  per  stirpes,  provided,  however,  that 
if  there  be  no  person  qualified  to  take  as  herein 
provided,  such  share  shall  be  distributed  to  my 
heirs  at  law  in  accordance  with  the  laws  of  succes- 
sion of  the  State  of  California." 

(c)     Loyola  University  of  Los  Angeles  is  a  Cali- 
fornia corporation  which  at  all  times  herein  mate- 
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rial  qualified  as  a  religious  and  educational  corpora- 
tion organized  and  operated  exclusively  for  reli- 
gious and  educational  purposes  within  the  meaning 
of  section  23 (o)  (2)  of  the  Internal  Revenue  Code. 
The  Regents'  Fund  of  Loyola  University  of  Los 
Angeles  is  a  building  fund  constituting  an  asset 
of  the  corporation. 

(d)  On  or  about  April  10,  1945,  the  executors 
of  the  Estate  of  Ralph  R.  Huesman,  deceased,  in 
that  capacity  and  in  their  capacity  as  testamentary 
trustees,  petitioned  the  Superior  Court  for  the  State 
of  California  in  and  for  the  County  of  Los  Angeles 
as  the  court  exercising  probate  jurisdiction  over 
said  estate  for  instructions  and  for  an  order  of 
partial  distribution.  On  April  30,  1945,  said  court 
entered  its  order  and  decree  of  partial  distribution 
providing  as  follows : 

"Nurma  W.  Huesman,  Fred  B.  Huesman  and 
Farmers  and  Merchants  National  Bank  of  Los  An- 
geles, Eexecutors  under  the  Will  of  Ralph  R.  Hues- 
man,  Deceased,  having  filed  herein  on  the  10th  day 
of  April,  1945,  their  petition  and  Supplement  to 
Petition  praying  for  an  order  allowing  and  dis- 
tributing to  themselves  as  Trustees  under  the  Will 
of  Ralph  R.  Huesman,  Deceased,  a  certain  portion 
of  said  Estate  to  which  the  Trustees  are  entitled 
under  the  terms  of  the  Will,  and  directing  said 
Executors  to  deliver  said  property  to  themselves  as 
said  Trustees,  and  further  directing  said  Trustees 
to  deliver  said  property  to  Loyola  University,  Re- 
gents Fund,  as  the  ultimate  beneficiary  of  said  prop- 
erty under  said  trust;  and  said  petition  this  day 
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coming  on  regularly  to  be  heard,  proof  having  been 
made  to  the  satisfaction  of  the  Court,  the  Court 
finds  that  notice  of  the  hearing  of  said  petition  has 
been  regularly  given  for  the  period  and  in  the 
manner  required  by  Section  1200  of  the  Probate 
Code ;  and  no  person  appearing  to  contest  the  same ; 
"The  Court,  after  hearing  the  evidence,  finds  that 
all  the  allegations  of  said  petition  and  Supplement 
to  Petition  are  true;  that  among  the  assets  of  said 
Estate  and  constituting  a  part  of  the  corpus  thereof, 
is  an  item  of  compensation  due  the  decedent  in  the 
form  of  a  bonus  from  Desmond's,  a  corporation,  in 
the  sum  of  Eighty  Thousand  Five  Hundred  Seven- 
teen Dollars  ($80,517.00)  ;  that  among  the  claims 
filed  and  allowed  is  that  of  Desmond's,  a  corporation, 
amounting  in  gross  to  One  Hundred  Eleven  Thou- 
sand Seventy-nine  6/100  Dollars  ($111,079.06) ;  that 
under  an  order  authorizing  said  Executors  to  borrow 
money  on  an  unsecured  note,  granted  by  this  Court 
on  this  day,  the  Executors  will  pay  to  Desmond's,  a 
corporation,  the  full  amount  of  decedent's  aforesaid 
indebtedness  plus  interest  in  the  total  amount  of  One 
Hundred  Eleven  Thousand  Seventy-nine  6/100  Dol- 
lars ($111,079.06)  and  will  receive  from  Desmond's, 
the  sum  of  Eighty  Thousand  Five  Hundred  Seven- 
teen Dollars  ($80,517.00),  specifically  as  compensa- 
tion due  to  the  decedent  in  the  form  of  a  bonus  at  the 
time  of  his  death;  that  as  a  result  of  said  mutual 
payments,  Desmond's,  claim  against  the  Estate  will 
thereby  be  fully  paid;  and  the  amount  of  Eighty 
Thousand  Five  Hundred  Seventeen  Dollars  ($80,- 
517.00)  received  specifically  as  compensation  due  to 
the  decedent  in  the  form  of  a  bonus  at  the  time  of 
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his  death,  shall  become  available  for  distribution; 

''That  by  the  terms  of  the  Will,  the  net  estate, 
being  in  excess  of  Two  Hundred  Fifty  Thousand 
Dollars  ($250,000.00),  is  to  be  distributed  to  Nurma 
W.  Huesman,  Fred  B.  Huesman  and  Farmers  and 
Merchants  National  Bank  of  Los  Angeles,  as  trustees 
under  said  Will  of  Ralph  R.  Huesman,  Deceased; 
that  one  of  the  beneficiaries  of  said  testamentary 
trust  is  Loyola  University  of  Los  Angeles,  Regents 
Fund,  which  is  entitled  to  a  sum  of  money  equal  to 
approximately  Five  Per  Cent  (5%)  of  the  trusteed 
property,  amomiting  to  approximately  Ninety-eight 
Thousand  Dollars  ($98,000.00);  that  said  Loyola 
University  is  an  educational  institution  located  in 
Los  Angeles,  California;  that  said  institution  is  in 
need  of  cash  fmids  and  desires  a  partial  distribution 
of  the  bequest  in  its  favor  under  decedent's  Will 
in  the  amount  of  said  bonus,  to  wit,  the  sum  of 
Eighty  Thousand  Five  Hundred  Seventeen  Dollars 
($80,517.00)  ;  that  the  State  Comptroller  through  the 
assistant  Inheritance  Tax  Attorneys,  has  consented 
to  the  granting  of  the  petition  for  partial  distribu- 
tion, without  first  having  the  California  Inheritance 
Taxes  determined  and  paid;  that  the  Estate  is  but 
little  indebted ;  that  the  legacy  or  share  of  the  Estate 
set  forth  above  may  be  distributed  to  said  Trustees 
and  then  to  Loyola  University,  Regents'  Fund,  as 
the  institution  ultimately  entitled  thereto,  without 
loss  to  the  creditors  or  injury  to  the  Estate  or  any 
person  interested  therein;  that  sufficient  assets  will 
remain  in  the  hands  of  the  Executors  to  pay  any 
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debts  of  administration;  that  it  is  unnecessary  that 
the  legatee  give  a  bond ; 

"It  Is  Therefore  Ordered  and  Decreed  that 
Nurma  W.  Huesman,  Fred  B.  Huesman  and  Farm- 
ers and  Merchants  National  Bank  of  Los  Angeles, 
as  Executors  of  the  Estate  of  Ralph  R.  Huesman, 
Deceased,  upon  receiving  said  certain  sum  of  Eighty 
Thousand  Five  Hundred  Seventeen  Dollars  ($80,- 
517.00)  from  Desmond's,  a  corporation,  specifically 
as  compensation  due  to  the  decedent  in  the  form  of 
a  bonus  at  the  time  of  his  death,  shall  deliver  said 
specific  sum  of  Eighty  Thousand  Five  Hundred 
Seventeen  Dollars  ($80,517.00)  to  Nurma  W.  Hues- 
man,  Fred  B.  Huesman  and  Farmers  and  Merchants 
National  Bank  of  Los  Angeles,  as  Trustees  under 
the  Yf  ill  of  Ralph  R.  Huesman,  Deceased ;  and  said 
Nurma  W.  Huesman,  Fred  B.  Huesman  and  Farm- 
ers and  Merchants  National  Bank  of  Los  Angeles, 
as  said  Trustees  under  the  Will  of  Ralph  R.  Hues- 
man,  Deceased,  shall  distribute  such  specific  sum  of 
Eighty  Thousand  Five  Hundred  Seventeen  Dollars 
($80,517.00)  to  Loyola  University  of  Los  Angeles, 
Regents  Fund,  in  partial  satisfaction  of  its  bequest 
under  the  Will  of  said  Ralph  R.  Huesman,  Deceased ; 
and  that  no  bond  shall  be  required  by  reason  of  any 
distribution  order  herein  made." 

(e)  On  April  30,  1945,  said  court  also  entered 
its  order  instructing  testamentary  trustees  to  make 
partial  distribution,  which  order  provided  as  fol- 
lows : 

"Nurma  A¥.  Huesman,  Fred  B.  Huesman  and 
Farmers  and  Merchants  National  Bank  of  Los  An- 
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gcles,  being  the  Executors  under  the  Will  of  Ralph 
R.  Huesman,  Deceased,  and  also  being  the  persons 
named  as  Trustees  in  said  Will  of  Ralph  R.  Hues- 
man,  Deceased,  having  filed  herein  on  the  10th  day 
of  April,  1945,  their  petition  praying  for  an  order 
instructing,  requiring  and  directing  that  a  certain 
sum  of  Eighty  Thousand  Five  Hundred  Seventeen 
Dollars  ($80,517.00)  should  be  distributed  to  Loyola 
University  of  Los  Angeles,  Regents  Fund,  in  partial 
satisfaction  of  its  bequest  under  Will  of  Ralph  R. 
Huesman,  Deceased,  and  said  petition  this  day  com- 
ing on  regularly  to  be  heard,  proof  having  been  made 
to  the  satisfaction  of  the  Court,  the  Court  finds  that 
notice  of  the  hearing  on  said  petition  has  been  reg- 
ularly given  for  the  period  and  in  the  manner  re- 
quired by  it  imder  Sections  1120  and  1200  of  the 
Probate  Code;  and  no  person  appearing  to  contest 
the  same ; 

''The  Court  after  hearing  the  evidence,  finds  that 
all  the  allegations  of  said  petition  are  true;  that 
Nurma  W.  Huesman,  Fred  B.  Huesman  and 
Farmers  and  Merchants  National  Bank  of  Los 
Angeles,  are  the  Trustees  appointed  by  the  Will  of 
Ralph  R.  Huesman,  Deceased;  that  said  persons 
have  accepted  the  trusts  created  and  declared  in 
said  Will ;  that  among  the  assets  of  said  Estate  and 
constituting  a  part  of  the  corpus  thereof,  is  an  item 
of  compensation  due  the  decedent  in  the  form  of 
a  bonus  from  Desmond's,  a  corporation,  in  the  sum 
of  Eighty  Thousand  Five  Hundred  Seventeen  Dol- 
lars ($80,517) ;  that  among  the  claims  filed  and 
allowed  is  that  of  Desmond's,  a  corporation,  amount- 
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ing  in  gross  to  One  Hundred  Eleven  Thousand 
Seventy-nine  6/100  Dollars  ($111,079.06);  that 
under  an  order  authorizing  said  Executors  to  bor- 
row money  on  an  unsecured  note,  granted  by  this 
Court  on  this  day,  the  Executors  will  borrow  One 
Hundred  Ten  Thousand  Dollars  ($110,000.00),  and 
pay  to  Desmond's,  a  corporation,  the  full  amount  of 
decedent's  aforesaid  indebtedness  plus  interest  in 
the  total  amount  of  One  Hundred  Eleven  Thousand 
Seventy-nine  6/100  Dollars  ($111,079.06),  and  will  re- 
ceive from  Desmond's,  the  sum  of  Eighty  Thousand 
Five  Hundred  Seventeen  Dollars  ($80,517.00),  spe- 
cifically as  compensation  due  to  the  decedent  in  the 
form  of  a  bonus  at  the  time  of  his  death;  that 
as  a  result  of  said  mutual  payments,  Desmond's 
claim  against  the  Estate  will  thereby  be  fully  paid; 
and  the  amount  of  Eighty  Thousand  Five  Hundred 
Seventeen  Dollars  ($80,517.00),  received  specifically 
as  compensation  due  to  the  decedent  in  the  form 
of  a  bonus  at  the  time  of  his  death,  shall  become 
available  for  distribution; 

"That  by  the  terms  of  the  Will,  the  net  estate, 
being  in  excess  of  Two  Hundred  Fifty  Thousand 
Dollars  ($250,000.00),  is  to  be  distributed  to  Nurma 
W.  Huesman,  Fred  B.  Huesman  and  Farmers  and 
Merchants  National  Bank  of  Los  Angeles,  as 
Trustees  under  the  Will  of  Ralph  R.  Huesman, 
Deceased ;  that  one  of  the  beneficiaries  of  said  testa- 
mentary trust  is  Loyola  University  of  Los  Angeles, 
Regents'  Fund,  which  is  entitled  to  a  sum  of  money 
equal  to  approximately  Five  Per  Cent  (5%)  of  the 
trusteed    property,    amounting    to    approximately 
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Ninety-Eight  Thousand  Dollars  ($98,000.00)  ;  that 
said  Loyola  University  is  an  educational  institution 
located  in  Los  Angeles  California ;  that  said  institu- 
tion is  in  need  of  cash  funds  and  desires  a  partial 
distribution  of  the  bequest  in  its  favor  under  de- 
cedent's Will  in  the  amount  of  said  bonus,  to  wit, 
the  sum  of  Eighty  Thousand  Five  Hundred  Seven- 
teen Dollars  ($80,517.00) ;  that  the  State  Comp- 
troller through  the  Assistant  Inheritance  Tax 
Attorneys,  has  consented  to  the  granting  of  the  peti- 
tion for  partial  distribution,  without  first  having 
the  California  Inheritance  Taxes  determined  and 
paid ; 

''That  under  an  order  and  decree  of  partial  dis- 
tribution granted  by  this  Court  on  this  day,  the 
Executors,  upon  receiving  said  sum  of  Eighty  Thou- 
sand Five  Hundred  Seventeen  Dollars  ($80,517.00) 
from  Desmond's,  a  corporation,  specifically  as  com- 
pensation due  the  decedent  in  the  form  of  a  bonus 
at  the  time  of  his  death,  shall  deliver  said  specific 
sum  of  Eighty  Thousand  Five  Hundred  Seventeen 
Dollars  ($80,517.00)  to  Nurma  W.  Huesman,  Fred 
B.  Huesman  and  Farmers  and  Merchants  National 
Bank  of  Los  Angeles,  as  Trustees  under  the  Will 
of  Ralph  R.  Huesman,  Deceased;  that  said  sum  con- 
stitutes the  sole  estate  of  said  testamentary  trust; 
that  there  are  no  liabilities  to  any  creditors  under 
said  trust ;  that  the  said  legacy  or  share  of  the  trust 
estate  set  forth  above  may  be  distributed  to  Loyola 
University,  Regents'  Fund,  as  the  institution  en- 
titled thereto,  without  loss  to  the  creditors  or  injury 
to  the  trust  estate,  or  any  person  interested  therein ; 


Commissioner  of  Internal  Revenue  25 

and  that  it  is  unnecessary  that  the  legatee   give  ^ 
bond; 

''It  Is  Therefore  Ordered  and  Decreed  that  the 
said  sum  of  Eighty  Thousand  Five  Hundred  Seven- 
teen Dollars  ($80,517.00),  received  by  Nurma  W. 
Huesman,  Fred  B.  Huesman  and  Farmers  and  Mer- 
chants National  Bank  of  Los  Angeles,  as  Executors 
of  the  Estate  of  Ralph  R.  Huesman,  Deceased,  from 
Desmond  ^s,  a  corporation,  specifically  as  compensa- 
tion due  to  the  decedent  in  the  form  of  a  bonus  at 
the  time  of  his  death,  and  delivered  under  order 
of  this  Court,  as  a  specific  sum  to  Nurma  W. 
Huesman,  Fred  B.  Huesman  and  Farmers  and  Mer- 
chants National  Bank  of  Los  Angeles,  as  Trustees 
under  the  Will  of  Ralph  R.  Huesman,  Deceased, 
shall  be  delivered  as  a  specific  sum  to  Loyola  Uni- 
versity of  Los  Angeles,  Regents'  Fund,  in  partial 
satisfaction  of  its  bequest  under  the  Will  of  Ralph 
R.  Huesman,  Deceased;  and  that  no  bond  shall  be 
required  by  reason  of  any  distribution  granted  here- 
under. ' ' 

(f)  Thereafter  on  April  30,  1945,  Desmond's 
paid  to  the  executors  of  the  Estate  of  Ralph  R. 
Huesman,  Deceased,  the  sum  of  $80,517  specifically 
as  compensation  or  bonus  for  services  rendered  by 
the  decedent  to  said  corporation  prior  to  his  death; 
and  on  the  same  day  the  executors,  pursuant  to  the 
order  entered  by  the  Superior  Court,  paid  to  the 
testamentary  trustees  of  the  trust  established  by  the 
decedent  said  sum  of  $80,517;  and  on  the  same  day 
the  trustees  of  said  testamentary  trust,  pursuant 
to  the  order  entered  by  the  Superior  Court,  paid 
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to  Loyola  University  of  Los  Angeles,  Regents' 
Fund,  said  sum  of  $80,517.  At  the  time  of  receipt 
of  said  sum  by  the  testamentary  trustees  and  at 
the  time  of  payment  thereof  by  them,  said  sum  of 
$80,517  constituted  the  only  asset  of  the  trust  estate. 

(g)  Thereafter  and  within  the  time  provided 
by  law  the  petitioners  filed  with  the  Collector  of 
Internal  Revenue  for  the  Sixth  District  of  Cali- 
fornia a  fiduciary  income  tax  return  for  the  Estate 
of  Ralph  R.  Huesman,  deceased,  on  Form  1041  for 
the  fiscal  period  May  3,  1944,  to  April  30,  1945. 
Said  return  reported  a  gross  income  of  $131,140.13, 
deductions  of  $87,828.22  and  "amounts  distributable 
to  beneficiaries''  listed  on  Schedule  A  of  said  return 
of  $80,517,  leaving  a  net  taxable  income  of  $7,- 
311.22  and  a  tax  liability  of  $1,807.71,  which  was 
duly  paid.  Included  within  the  gross  income  was 
the  sum  of  $80,517  received  by  the  decedent's  estate 
from  Desmond's  specifically  as  compensation  or 
bonus  for  services  rendered  by  the  decedent  prior 
to  his  death. 

(h)  Thereafter,  on  June  7,  1949,  The  Farmers 
&  Merchants  National  Bank  of  Los  Angeles,  one  of 
the  executors  of  the  Estate  of  Ralph  R.  Huesman, 
deceased,  mailed  to  the  Collector  of  Internal  Reve- 
nue, Sixth  Collection  District,  Los  Angeles,  Cali- 
fornia, a  check  in  the  sum  of  $71,459.35  along  with 
a  letter  of  transmittal  explaining  that  said  check 
was  to  cover  the  income  tax  deficiency  of  $57,- 
923.50  assessed  against  the  Estate  of  Ralph  R. 
Huesman  for  the  fiscal  year  ended  April  30,  1945, 
and  accrued  interest  on  the  deficiency  of  $13,525.85 
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to  the  date  of  the  letter.  A  copy  of  this  letter  was 
returned,  as  requested,  to  The  Farmers  &  Merchants 
National  Bank  of  Los  Angeles  bearing  the  following 
stamp  and  signature:  '* Received  with  remittance 
June  7,  1949,  Coll.  Int.  Eev.  Los  Angeles,  Cal.,  Tel- 
ler V,  (S)  A.  N.  Verner." 

(i)  At  all  times  herein  material  petitioner  has 
kept  its  books  on  a  cash  receipts  and  disbursements 
basis. 

Wherefore,  the  petitioner  prays  that  the  court  may 
hear  the  proceeding  and  determine  that  there  was 
no  deficiency  due  from  the  petitioner  for  the  period 
May  3,  1944,  to  April  30,  1945;  that  the  petitioner 
has  made  an  overpayment  of  its  tax  for  the  fiscal 
year  ended  April  30,  1945,  in  the  amoimt  of  $71,- 
459.35,  and  that  said  overpayment  of  $71,459.35, 
was  paid  on  June  7,  1949,  and  after  the  mailing  of 
the  notice  of  deficiency  on  August  3,  1948. 

/s/  THOMAS  R.  DEMPSEY, 
Counsel  for  Petitioner. 

State  of  California, 
County  of  Los  Angeles — ss. 

Fred  B.  Huesman  and  Nurma  W.  Huesman, 
being  first  duly  sworn,  depose  and  say:  That  they 
are  respectively  the  duly  qualified  and  acting  ex- 
ecutor and  executrix  of  the  Estate  of  Ralph  R. 
Huesman,  deceased,  taxpayer  named  in  the  fore- 
going Amended  Petition  and  authorized  to  verify 
the  same;  that  they  have  read  the  said  Amended 
Petition  and  know  the  contents  thereof  and  that 
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the  same  is  true  of  their  own  knowledge  except 
the  matters  which  are  therein  stated  to  be  upon 
information  and  belief  and  that  as  to  these  matters 
they  believe  it  to  be  true. 

/s/  FRED  B.  HUESMAN, 

/s/  NURMA  W.  HUESMAN. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  May,  1950. 

[Seal]        /s/  ARTHUR  ROOT, 

Notary  Public  in  and  for 
Said  County  and  State. 

My  Commission  Expires  Jan.  29,  1951. 

State  of  California, 
County  of  Los  Angeles — ss. 

W.  D.  Baker,  being  first  duly  sworn,  deposes  and 
says :  That  he  is  the  Vice  President  of  the  Farmers 
&  Merchants  National  Bank  of  Los  Angeles,  a 
corporation  duly  qualified  and  acting  as  executor 
of  the  Estate  of  Ralph  R.  Huesman,  deceased,  tax- 
payer named  in  the  foregoing  Amended  Petition, 
and  that  he  is  authorized  to  make  this  verification 
for  and  on  behalf  of  said  corporation;  that  he  has 
read  the  said  Amended  Petition  and  knows  the 
contents  thereof  and  that  the  same  is  true  of  his 
own  knowledge,  except  the  matters  which  are  therein 
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stated  to  be  upon  information  and  belief,  and  that  as 
to  those  matters  he  believes  it  to  be  true. 

/s/  W.  D.  BAKER. 

Subscribed  and  sworn  to  before  me  this  31st  day 
of  May,  1950. 

[Seal]        /s/  M.  FREIS, 

Notary  Public  in  and  for 
Said  County  and  State. 

EXHIBIT  A 

Treasury  Department 
Internal  Revenue  Service 

417  South  Hill  Street 
Los  Angeles  13,  California 
(Seal) 

Office  of  Internal  Revenue  Agent  in  Charge 

Los  Angeles  Division. 

LA:IT:90D:LHP 

Estate  of  Ralph  R.  Huesman,  Deceased, 

Nurma  W.  Huesman,  Fred  B.  Huesman,  and 

The  Farmers  &  Merchants  National  Bank  of  Los 

Angeles,  Executors. 

401  South  Main  Street, 

Los  Angeles  13,  California. 

Gentlemen : 

You  are  advised  that  the  determination  of  your 
income  tax  liability  for  the  taxable  year  May  3,  1944 
to  April  30,  1945  disclosed  a  deficiency  of  $57,923.50, 
as  shown  in  the  statement  attached. 
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In  accordance  with  the  ]3rovisions  of  existing 
internal  revenue  laws,  notice  is  hereby  given  of  the 
deficiency  or  deficiencies  mentioned. 

Within  90  days  (not  counting  Saturday,  Sunday, 
or  a  legal  holiday  in  the  District  of  Columbia  as  the 
90th  day)  from  the  date  of  the  mailing  of  this  letter, 
you  may  file  a  petition  with  the  Tax  Court  of  the 
United  States,  at  its  principal  address,  Washing- 
ton 25,  D.  C,  for  a  redetermination  of  the  deficiency 
or  deficiencies. 

Should  you  not  desire  to  file  a  petition  you  are 
requested  to  execute  the  enclosed  form  and  forward 
it  to  the  Internal  Revenue  Agent  in  Charge,  Los 
Angeles,  California,  for  the  attention  of  LA:Conf. 
The  signing  and  filing  of  this  form  will  expedite 
the  closing  of  your  return  by  permitting  an  early 
assessment  of  the  deficiency  or  deficiencies,  and  will 
prevent  the  accumulation  of  interest,  since  the  in- 
terest period  terminates  30  days  after  filing  the 
form,  or  on  the  date  assessment  is  made,  whichever 
is  earlier. 

Very  truly  yours, 

GEO.  J.  SCHOENEMAN, 

Commissioner ; 

By  /s/  GEORGE  D.  MARTIN, 

Internal  Revenue  Agent 
in  Charge. 
LHP  :vmc 
Enclosures : 
Statement 
Form  of  waiver 
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EXHIBIT  A 

STATEMENT 
LA  :IT  :90D  :LHP 

Estate  of  Ralph  R.  Huesman,  Deceased 

Nurma  W.  Huesman,  Fred  B.  Huesman,  and 
The  Farmers  &  Merchants  National  Bank  of  Los  Angeles 

Executors 

401   South  Main   Street 
Los  Angeles   13,   California 

Tax  Liability  for  the  Taxable  Year 
May  3,  1944,  to  April  30,  1945 

Deficiency 
Income  tax  $57,923.50 

In  making  this  determination  of  your  income  tax  liability 
careful  consideration  has  been  given  to  the  report  of  examina- 
tion, a  copy  of  which  was  sent  to  you  on  September  2,  1947, 
to  your  protest  dated  September  12,  1947,  to  your  supple- 
mental protest  dated  March  22,  1948,  and  to  the  statements 
made  at  the  conferences  held. 

A  copy  of  this  letter  and  statement  has  been  mailed  to  your 
representative,  Mr.  Thomas  R.  Dempsey,  1104  Pacific  Mutual 
Building,  Los  Angeles  14,  California,  in  accordance  with  the 
authorization  contained  in  the  power  of  attorney  executed 
by  you. 

Adjustments  to  Net  Income 

Net  income  as  disclosed  by  return $  7,311.22 

Unallowable  deductions  : 

(a)  "Other  deductions"  decreased $      845.59 

(b)  Amount  distributable  to 

beneficiaries  disallowed 80,517.00       81,362.59 

Net  income  adjusted $88,673.81 

Explanation  of  Adjustments 

(a)  Included  in  gross  income  in  your  return  is  the  amount  of 
$80,517.00  representing  a  bonus  of  that  amount  which  was  in- 
cluded in  the  gross  estate  of  decedent,  and,  under  "other  deduc- 
tions," a  deduction  of  $37,359.89  is  claimed  representing  the 
federal  estate  tax  attributable  to  such  bonus.  It  has  been  deter- 
mined that  the  correct  amount  of  the  deduction  allowable  on 
account  of  such  federal  estate  tax  under  section  126  of  the  In- 
ternal Revenue  Code,  is  $36,514.30,  a  decrease  of  $845.59. 

(b)  The  deduction  of  $80,517.00  claimed  for  "amount  dis- 
tributable to  beneficiaries"  is  disallowed  as  not  constituting  a 
proper  deduction  under  the  provisions  of  section  162  of  the 
Internal  Revenue  Code. 
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Computation  of  Tax 

Net  income  adjusted $88,673.81 

Less:  Exemption  500.00 

Surtax  net  income $88,173.81 

Surtax  $57,086.00 

Net  income  adjusted $88,673.81 

Less:  Exemption  500.00 

Net  income  subject  to  normal  tax $88,173.81 

Noi-mal  tax  at  3% $  2,645.21 

Correct  income  tax  liability $59,731.21 

Income  tax  liability  shown  on  return,  account  No. 

July  355009—1945  1,807.71 

Deficiency  of  income  tax $57,923.50 

Lodged  and  filed  T.C.U.S.  June  7,  1950. 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  through  their  respective  counsel 
as  follows : 

1.  On  May  3,  1944,  Ralph  R.  Huesman  died 
testate,  a  resident  of  the  State  of  California.  At  the 
time  of  his  death  he  was  President  of  Desmond's, 
a  California  corporation,  which  was  conducting  a 
retail  merchandising  business  in  Southern  Califor- 
nia. There  was  due  and  owing  to  him  from  said 
corporation  at  the  time  of  his  death  the  sum  of 
$80,517.00  as  compensation  for  services  rendered 
as  President  of  Desmond's  up  to  the  date  of  his 
death. 

2.  By  Order  of  the  Superior  Court  of  Los  An- 
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geles  entered  June  14,  1944,  Decedent's  Last  Will 
and  Testament  was  therein  admitted  to  probate. 
The  net  value  of  the  said  Ralph  R.  Huseman's 
estate  exceeded  $250,000.00,  and  his  wife,  Nurma 
W.  Huseman,  who  survived  him,  elected  to  take 
under  the  Decedent's  Will.  A  copy  of  said  Will 
is  attached  hereto,  marked  Exhibit  A,  and  by  refer- 
ence made  a  part  hereof. 

3.  By  the  applicable  terms  of  said  Rali^h  R. 
Huesman's  Will,  he  devised  and  bequeathed  his 
residuary  estate  to  trustees  to  make  certain  specified 
distributions.  Among  the  legatees  to  whom  distribu- 
tion was  thus  made,  pursuant  to  said  Will,  was 
Loyola  University  of  Los  Angeles,  Regents'  Fund. 
At  all  times  herein  material  said  University  was 
included  in  the  cumulative  list  of  organizations, 
contributions  to  which  were  ruled  by  the  Commis- 
sioner of  Internal  Revenue  deductible  under  sec- 
tions 23 (o)  and  23 (q)  of  the  Internal  Revenue 
Code.  The  Regents'  Fund  is  the  building  fund  of 
said  University  and  is  used  solely  for  the  University 
in  its  building  expansion  program.  Said  fund  is 
administered  by  the  President  of  the  University, 
and  checks  drawn  thereon  are  signed  by  him  or  by 
the  Treasurer. 

4.  On  or  about  April  10,  1945,  the  Executors  of 
the  Estate  of  Ralph  R.  Huesman,  Deceased,  in  that 
capacity  and  in  their  capacity  as  testamentary  trus- 
tees, petitioned  the  Superior  Court  for  the  State  of 
California  in  and  for  the  County  of  Los  Angeles, 
as  the  court  exercising  probate  jurisdiction  of  said 
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Estate,  for  instructions.  A  copy  of  said  Petition 
is  attached  hereto,  marked  Exhibit  B,  and  by  refer- 
ence made  a  part  hereof.  Concurrently  therewith 
said  Executors  and  testamentary  trustees  filed  a 
Petition  for  an  Order  of  Partial  Distribution.  Said 
Petition  is  attached  hereto,  marked  Exhibit  C,  and 
by  reference  made  a  joart  hereof.  Also  therewith 
said  Executors  filed  with  said  Court  a  petition  for 
order  to  borrow^  money  on  unsecured  note.  A  copy 
of  said  Petition  is  attached  hereto  marked  Exhibit 
H  and  by  reference  made  a  part  hereof.  No  objec- 
tion was  made  to  any  of  said  Petitions  by  any 
party  or  person  on  whom  notice  of  the  filing  of 
said  Petition  was  served.  The  hearing  on  all  of 
said  Petitions  was  had  on  April  30,  1945,  was  con- 
current and  was  not  contested  by  any  party  on 
whom  notice  was  served.  Notices  of  filing  of  said 
Petitions  and  of  all  others  herein  mentioned  filed 
with  said  Superior  Court  were  served  upon  the 
following : 

Nurma  W.  Huesman — 10811  Ambazac  Way,  Bel 
Air,  Los  Angeles  24,  California. 

Carol  Ann  Huesman  Marcato — 24  East  82nd 
St.,  New  York,  New  York. 

Fred  H.  Huesman — 728  E.  Windsor  Road, 
Glendale,  California. 

Mathilda  Josephine  Huesman  Doll — 1219  Vis- 
cano  Drive,  Glendale,  California. 

Frank  F.  Huesman — 915  East  Lomita  Avenue, 
Glendale,  California. 

Fred  B.  Huesman — 616  South  Broadway,  Los 
Angeles,  California. 
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Marcellus  Doll — 714  North  Linden  Drive,  Bev- 
erly Hills,  California. 

Mary  Gerard  Hiiesman — 728  East  Windsor 
Road,  Glendale,  California. 

Dr.  Henry  M.  Rooney— 832  South  Windsor 
Road,  Los  Angeles,  California. 

Mrs.  May  Rooney— 832  South  Windsor  Road, 
Los  Angeles,  California. 

Leonora  Zinner — 1604  Fremont  Avenue,  South 
Pasadena,  California. 

Mrs.  Gregory  Haran — 456  Redwood  Road,  Box 
#456,  Corte  Madera,  California. 

5.  On  April  30,  1945,  said  Court  entered  its 
Order  instructing  testamentary  trustees  to  make 
partial  distribution.  A  copy  of  said  Order  is  at- 
tached hereto,  marked  Exhibit  D,  and  by  reference 
made  a  part  hereof.  Concurrently  therewith  said 
Court  also  entered  an  Order  and  Decree  of  Partial 
Distribution.  A  copy  of  said  Order  is  attached 
hereto,  marked  Exhibit  E,  and  by  reference  made 
a  part  hereof.  Concurrently  therewith  said  Court 
also  entered  an  Order  authorizing  Executors  to 
borrow  money  on  unsecured  Note.  A  copy  of  said 
Order  is  attached  hereto  marked  Exliibit  I  and  by 
reference  made  a  part  hereof.  Entry  by  the  Su- 
perior Court  of  said  Order  and  of  all  others  herein 
mentioned  was  not  contested  by  any  party  to  whom 
notice  w^as  given  in  this  action. 

6.  Thereafter  on  April  30,  1945,  Desmond's  paid 
to  the  Executors  of  the  Estate  of  Ralph  R.  Hues- 
man,  Deceased,  the  sum  of  $80,517.00  as  compensa- 
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Hon  or  bonus  for  services  rendered  by  the  Decedent 
to  said  corporation  up  to  the  date  of  his  death. 
Thereafter  on  the  same  day  the  Executors,  pur- 
suant to  the  aforesaid  Order  of  Partial  Distribution 
entered  by  the  Superior  Court,  paid  to  the  testa- 
mentary trustees  of  the  aforesaid  testamentary 
trust  established  by  the  Decedent  the  sum  of  $80,- 
517.00.  Thereafter  on  the  same  day  the  trustees 
of  said  testamentaiy  trust,  pursuant  to  the  Order 
entered  by  said  Superior  Court  instructing  them 
to  make  partial  distribution,  paid  to  Loyola  Uni- 
versity of  Los  Angeles,  Regents'  Fund,  the  sum  of 
$80,517.00.  At  the  time  of  the  receipt  of  the  sum 
of  $80,517.00  by  the  testamentary  trustees  as  afore- 
said and  at  the  time  of  distribution  thereof  by  them 
as  aforesaid,  the  sum  of  $80,517.00  constituted  the 
only  cash  asset  of  the  trust  estate.  The  only  other 
then  existing  asset  of  said  trust  estate  was  the  right 
thereof  to  receive  the  trust  corpus  from  the  de- 
cedent's estate,  the  petitioner  herein. 

7.  Thereafter  and  within  the  time  provided  by 
law  the  Petitioner  filed  with  the  Collector  of  Inter- 
nal Revenue  for  the  Sixth  District  of  California, 
a  fiduciary  income  tax  return  for  the  Estate  of 
Ralph  R.  Huesman,  Deceased.  A  copy  of  said  re- 
turn is  attached  hereto,  marked  Exhibit  P,  and  by 
this  reference  made  a  part  hereof. 

8.  At  all  times  herein  material  Petitioner  kept 
its  books  and  filed  its  Federal  income  tax  returns 
on  a  cash  receipts  and  disbursements  basis. 

9.  The  original  assets  of  the  petitioner  were  set 
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up  on  the  books  of  account  as  of  May  3,  1944,  as 
shown  by  the  journal  entry  of  said  date,  copy  of 
which  appears  on  page  1  of  Exhibit  G,  attached 
hereto,  and  by  reference  made  a  part  hereof.  The 
remainder  of  said  Exhibit  G  consists  of  copies  of 
all  journal  entries  involving  the  said  sum  of  $80,- 
517.00  appearing  on  the  books  of  account  of  the 
petitioner  and  of  the  testamentary  trust  hereinabove 
referred  to.  Said  Exhibit  G-  also  contains  copies 
of  the  explanations  on  said  books  accompanying 
said  journal  entries  and,  in  addition,  the  titles  of 
the  ledger  accounts  involved,  which  are  designated 
by  number  in  said  journal  entries. 

10.  The  sum  of  $110,000.00  was  borrowed  by 
the  petitioner  from  The  Farmers  and  Merchants 
National  Bank  of  Los  Angeles  on  April  30,  1945, 
on  a  three-month  unsecured  note  of  the  petitioner. 
On  July  30,  1945,  the  sum  of  $110,000.00  was  re- 
paid by  check  of  the  petitioners  to  said  bank  in 
payment  of  said  note,  together  with  the  interest 
on  said  note  of  $556.11  to  date  of  payment.  Said 
sum  of  $110,000.00  so  borrowed  was  applied  by  the 
petitioner  to  the  payment  made  to  Desmond's  on 
the  Claim  of  Desmond's  referred  to  in  paragraph 
VI  of  Exhibit  B,  hereof. 

11.  The  funds  used  for  repayment  of  said  loan 
were  acquired  by  the  petitioner  from  distributions 
made  by  Desmond's  in  complete  liquidation  of  said 
corporation  in  exchange  for  stock  of  said  corpora- 
tion held  by  the  estate. 
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12.  At  at  all  times  herein  material,  the  decedent, 
Ralph  R.  Htiesman,  kept  his  books  and  filed  his 
federal  income  tax  returns  on  a  cash  receipt  and 
disbursements  basis  of  accounting. 

13.  Subject  to  the  objection  of  respondent  that 
the  facts  herein  in  this  paragraph  agreed  to  are 
not  relevant  or  material,  it  is  hereby  stipulated  and 
agreed  that  within  the  time  allowed  by  law  for  the 
filing  thereof  the  testamentary  trustees  under  the 
will  of  the  said  Ralph  R.  Huesman,  Deceased,  filed 
with  the  Collector  of  Internal  Revenue  for  the 
Sixth  Collection  District  of  California  a  fiduciary 
income  tax  return  (Form  1041)  for  the  fiscal  year 
ended  April  30,  1945.  A  copy  of  said  return  is 
attached  hereto,  marked  Exhibit  J  and  by  this 
reference  made  a  part  hereof. 

DEMPSEY,  THAYER, 
DEIBERT  &  KUMLER. 

By  /s/  H.  B.  THOMPSON, 

Of  Counsel. 

/s/  CHARLES  OLIPHANT,       ECC 
Chief  Counsel,  Bureau  of 
Internal  Revenue. 

EXHIBIT  A 

Last  Will  and  Testament  of 
Ralph  R.  Huesman 

I,  Ralph  R.  Huesman,  a  resident  of  Los  Angeles, 
California,  being  of  sound  mind  and  memory  and 
not  acting  under  duress,  menace,  fraud,  or  the  undue 
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influence  of  any  person,  do  make,  publish  and  de- 
clare this  my  Last  Will  and  Testament,  hereby 
revoking  any  and  all  Wills  and  Codicils  by  me  at 
any  time  heretofore  made. 

Article  I. 

I  direct  my  Executors  to  pay  all  my  just  debts 
and  funeral  expenses  as  soon  as  practicable  after 
my  death,  and  to  pay  out  of  the  principal  of  my 
general  estate  all  valid  estate,  inheritance,  transfer 
and  succession  taxes  which  may  be  imposed  or  as- 
sessed during  the  period  of  administration  on  my 
property  or  estate  or  on  the  transmission  thereof 
by  my  death  or  on  any  bequest  or  interest  here- 
under. 

Article  II. 

I  declare  that  I  am  married  and  that  my  wife 
is  Nurma  W.  Huesman,  and  that  I  have  only  one 
child  now  living,  namely,  my  daughter,  Carol  Anne 
Huesman  Marcato. 

Article  III. 

I  declare  that  all  my  property  in  which,  to  the 
date  hereof,  I  have  any  interest  is  community  prop- 
erty. It  is  my  intention  hereby  to  dispose  of  the 
entire  community  [1*]  property,  real  and  personal, 
and  that  my  wife  shall  elect  whether  she  will  take 
under  this  Will  or  w^hether  she  shall  take  the  rights 
in  comiection  with  said  community  property  given 


*[The  signature  of  Ralph  R.  Huesman  appears  in 
the  left  hand  margin  of  each  page  of  the  original 
Last  Will  and  Testament.  Figures  in  brackets  in 
this  printed  copy  appear  at  the  foot  of  the  original 
pages  and  follow  the  last  word  appearing  on  each 
page  of  the  original.] 
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her  by  law.  Should  she  elect  to  take  any  of  the 
rights  to  said  community  property  given  her  by 
law,  then  she  shall  take  nothing  under  this  Will 
and  the  provisions  herein  contained  in  her  favor 
shall  be  cancelled. 

Nothing  herein  shall  be  construed  as  requiring 
my  wife  to  elect  between  taking  under  the  Will 
and  her  rights  as  conferred  by  law  to  make  applica- 
tion for  and  receive  family  allowance  and  a  probate 
homestead,  and  the  selection  by  my  wife  of  a  pro- 
bate homestead  and  any  application  for,  and  the 
receipt  of,  a  family  allowance  shall  not  be  deemed 
an  election  by  my  wife  to  take  her  community 
rights  or  as  an  election  not  to  take  under  the  pro- 
visions of  this  Win. 

Article  IV. 
I  am  so  making  the  trust  provisions  hereinafter 
set  forth  with  reference  to  my  wife,  because  I  am 
carrying  insurance  in  her  favor  as  beneficiary,  of 
a  substantial  amount.  If  my  wife  shall  elect  to 
take  under  the  provisions  of  this  Will  and  in  the 
event  this  insurance  should  lapse,  or,  if  for  any 
reason  my  wife  shall  receive  less  than  Twenty-five 
Thousand  Dollars  ($25,000.00)  as  a  result  of  in- 
surance policies  carried  by  me  of  which  she  is  the 
beneficiary,  I  direct  that  she  shall  receive  from 
my  estate  the  difference  between  the  amount  she 
shall  receive  from  such  insurance  and  Twenty-five 
Thousand  Dollars  ($25,000.00).  I  give  and  be- 
queath to  my  wife  a  sum  equal  to  the  difference 
between  Twenty-five  Thousand  Dollars  ($25,000.00) 
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and  such  sum  under  Twenty-five  Thousand  Dollars 
($25,000.00)  that  she  may  receive  from  such  insur- 
ance, this  provision  to  [2]  take  effect  only  if  she 
elects  to  take  under  the  terms  of  this  Will. 

Article  V. 
I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  real,  personal  and 
mixed,  of  every  kind  and  nature  and  wherever 
situated,  which  I  may  own  at  the  time  of  my  death, 
and  all  other  property  over  which  I  may  have  any 
power  of  disposition  (all  of  said  property  being 
hereinafter  referred  to  as  the  ''Trusteed  Prop- 
erty"), to  the  TiTistees  hereinafter  named,  to  have 
and  to  hold  upon  the  following  trusts  and  conditions : 

A.  Wherever  the  "net  value"  of  my  estate  is 
hereinafter  mentioned,  it  shall  mean  the  net  value 
of  my  estate  as  so  fixed  by  the  California  Inherit- 
ance Tax  Appraiser,  or  appraisers,  and  distributed 
to  the  Trustees,  after  deducting  all  claims,  liabilities, 
taxes  chargeable  against  the  estate  and  those  pay- 
able therefrom  under  the  terms  of  this  Will,  ad- 
ministration expenses,  executors'  and  attorneys'  fees 
and  other  obligations  from  the  gross  value  of  my 
estate. 

In  the  event  my  wife  shall  elect  to  take  under 
this  Will,  then  all  property  subject  to  administra- 
tion hereunder,  whether  community  property,  or  my 
separate  property,  shall  be  considered  in  deter- 
mining the  net  value  of  my  estate ;  but  in  the  event 
my  wife  shall  elect  to  take  her  community  rights 
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and  not  to  take  under  this  Will,  then  one-half  the 
community  property,  together  with  my  separate 
property,  if  any,  and  all  other  property  that  is 
subject  to  distribution  to  the  Trustees  under  the 
terms  of  this  Will  shall  be  considered  in  determining 
the  net  value  of  my  estate.  [3] 

B.  If  my  wife,  Nurma  W.  Huesman,  shall  pre- 
decease me,  or  we  shall  die  in  a  common  accident, 
or  in  the  event  she  survives  me,  and  shall  die  prior 
to  making  her  election  as  to  whether  or  not  she 
shall  take  under  the  terms  of  this  Will,  then  in  any 
such  event  and  providing  the  net  value  of  said  estate 
is  less  than  Two  Hundred  and  Fifty  Thousand 
Dollars  ($250,000.00)  then  the  provisions  with  ref- 
erence to  the  Trusteed  Property  shall  be  as  follows : 

1.     The  Trustees  shall  set  aside  forty  per  cent 
(40%)    of  the   Trusteed   Property   as   a   separate 
trust  for  my  daughter,  Carol  Anne  Huesman  Mar- 
cato.   The  Trustees  shall  pay  to  my  said  daughter, 
the  entire  net  income  from  her  trust  as  long  as  she 
shall  live.   I  desire  that  my  said  daughter  shall  re- 
ceive at  least  Six  Thousand  Dollars  ($6,000.00)  a 
year  as  income  from  this  ti-ust  so  long  as  my  wife 
Nurma  W.  Huesman  shall  live,  and  thereafter  that 
she  shall  receive  at  least  Twelve  Thousand  Dollars 
($12,000.00)  a  year  as  income  from  this  trust,  and 
if  the  net  income  from  such  trust  shall  be  less  than 
said  amount,  such  deficiency  shall  be  made  up  out 
of  the  principal  of  such  trust.    The  said  minimum 
provisions  hereinabove   contained  shall  be  net   to 
my  said  daughter  after  the  payment  of  taxes  and 
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all  charges.  The  Trustees  shall  set  aside  one-third 
(I/3)  of  said  40%  of  the  Trusteed  Property  to  be 
distributed  to  my  said  daughter  as  follows:  when 
my  said  daughter  shall  attain  the  age  of  thirty  (30) 
years,  the  Trustees  shall  pay  to  her  one-fourth  (i/4) 
of  said  one-third  of  said  40%  of  the  Trusteed 
Property;  when  my  said  daughter  shall  attain  the 
age  of  thirty-five  (35)  years,  the  Trustees  shall 
pay  to  her  one-third  (1/3)  of  the  remainder  of  said 
one-third  of  said  40%  of  the  Trusteed  Property; 
when  my  said  daughter  shall  attain  the  age  of  forty 
(40)  years,  the  Trustees  shall  pay  to  her  one-half 
(%)  of  the  remainder  of  said  one-third  of  said 
(40%)  of  the  [4]  Trusteed  Property;  and  when  my 
said  daughter  shall  attain  the  age  of  fifty  (50) 
years,  the  Trustees  shall  pay  to  her  the  entire  bal- 
ance of  said  one-third  of  said  40%  of  the  Trusteed 
Property.  The  remaining  two-thirds  (%)  of  said 
Trusteed  Property  shall  be  held  in  trust  and  the 
income  therefrom  shall  be  distributed  as  hereinabove 
pro^dded,  to  my  said  daughter  so  long  as  she  shall 
live.  If  my  said  daughter  shall  not  survive  me,  or 
upon  the  death  of  my  said  daughter,  in  either  such 
event,  the  provisions  herein  for  her  benefit  shall 
terminate  and  the  Trustees  shall  distribute  the  re- 
mainder of  said  40%  of  the  Trusteed  Property, 
together  with  accumulations,  if  any,  to  her  lawful 
issue,  and  if  she  be  not  survived  by  lawful  issue, 
to  my  brother  Fred  H.  Huesman,  and  my  sister 
Mathilda  Josephine  Huesman  Doll,  share  and 
share  alike,  and  in  the  event  my  said  brother  shall 
die  before  distribution  to  him  of  the  entire  share 
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to  which  he  is  entitled,  such  share  or  undistributed 
remainder  shall  go  and  be  distributed  to  his  children 
as  follows:  three-fourths  (%)  thereof  to  Fred  B. 
Huesman  and  one-fourth  (1/4)  thereof  to  Mary 
Gerard  Huesman,  except  that  if  either  of  said 
children  shall  die  before  distribution,  the  share  that 
would  otherwise  have  gone  to  said  child  shall  be 
distributed  to  the  lawful  descendants  of  said  child, 
and  in  the  event  my  said  sister  shall  die  before 
distribution  to  her  of  the  entire  share  to  which  she 
is  entitled,  such  share  or  undistributed  remainder 
shall  go  and  be  distributed  to  her  living  and  lawful 
descendants  per  stirpes,  provided,  however,  that  if 
there  be  no  person  qualified  to  take  as  herein  pro- 
vided, such  share  shall  be  distributed  to  my  heirs 
at  law  in  accordance  with  the  laws  of  succession 
of  the  State  of  California. 

2.  The  Trustees  shall  distribute  forty  per  cent 
(40%)  of  the  Trusteed  Property  to  my  brother 
Fred  H.  Huesman  and  [5]  my  sister  Mathilda 
Josephine  Huesman  Doll,  share  and  share  alike, 
which  said  property  shall  be  converted  into  money 
and  then  paid  to  my  said  brother  and  sister  at  any 
time  within  five  (5)  years  after  distribution  of  the 
Trusteed  Property  to  the  Trustees,  provided,  how- 
ever, that  not  less  than  one-fifth  (1/5)  of  said 
Trusteed  Property  shall  be  converted  into  money 
and  distributed  by  said  Trustees  each  year  until 
fully  distributed.  In  the  event  my  said  brother 
shall  die  before  distribution  to  him  of  the  entire 
share  to  which  he  is  entitled,  such  share  or  undis- 
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tributed  remainder  shall  go  and  be  distributed  to 
his  children  as  follows:  three-fourths  (%)  thereof 
to  Fred  B.  Huesman  and  one-fourth  (14)  thereof 
to  Mary  Gerard  Huesman,  except  that  if  either 
of  said  children  shall  die  before  distribution,  the 
share  that  would  otherwise  have  gone  to  said  child 
shall  be  distributed  to  the  lawful  descendants  of 
said  child,  and  in  the  event  my  said  sister  shall  die 
before  distribution  to  her  of  the  entire  share  to 
which  she  is  entitled,  such  share  or  undistributed 
remainder  shall  go  and  be  distributed  to  her  living 
and  lawful  descendants  per  stirpes,  provided,  how- 
ever, that  if  there  be  no  person  qualified  to  take 
as  herein  provided,  such  share  shall  be  distributed 
to  my  heirs  at  law  in  accordance  with  the  laws 
of  succession  of  the  State  of  California. 

3.  The  Trustees  shall  convert  twenty  per  cent 
(20%)  of  the  Trusteed  Property  into  money  and 
distribute  the  same  to  the  following  named  organi- 
zations in  the  proportions  that  follow:  To  Loyola 
University  of  Los  Angeles,  Regents'  Fund,  five- 
tenths  (5/10) ;  to  Catholic  Foreign  Missions  Society 
of  America,  Inc.,  one-tenth  (1/10) ;  to  Little  Sisters 
of  the  Poor,  at  present  located  at  2700  East  First 
Street,  Los  [6]  Angeles,  California,  one-tenth  (1/10)  ; 
and  three-tenths  (3/10)  to  the  Employees'  Retire- 
ment Plan  of  Desmond's,  a  California  corporation, 
with  its  principal  place  of  business  at  616  South 
Broadway,  Los  Angeles,  California,  for  the  benefit 
of  its  employees,  provided,  however,  that  at  the  time 
of  my  death  I  am  the  owner  of  a  majority  of  the 
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capital  stock  of  Desmond's,  and  provided  further, 
that  such  Employees'  Retirement  Plan  of  Desmond's 
at  such  time  is  in  existence,  and  said  three-tenths 
shall  be  added  to  the  share  in  said  Employees'  Re- 
tirement Plan  of  Desmond's  for  the  benefit  of  those 
persons  in  the  employ  of  Desmond's  prior  to  the 
effective  date  of  said  Employees'  Retirement  Plan 
of  Desmond's  and  entitled  to  share  thereunder. 
Such  conversion  of  Trusteed  Property  into  money 
and  payments  and  distributions  made  to  said  or- 
ganizations shall  be  made  by  the  Trustees  within 
five  (5)  years  after  the  death  of  my  said  wife,  and 
shall  be  made  at  such  times  and  in  such  amounts 
as  may  be  convenient  for  the  Trustees  in  considera- 
tion of  the  condition  of  the  Trusteed  estate  and 
market  conditions,  and  the  Trustees  may  exercise 
their  sole  discretion  as  to  when  and  in  w^hat  amounts 
such  conversions  and  payments  and  distribution 
shall  be  made  within  said  jjeriod  of  five  (5)  years. 
In  the  event  that  any  of  the  organizations  herem- 
above  named  are  not  in  existence  or  are  not  entitled 
to  take  by  reason  of  any  conditions  or  exceptions 
hereinabove  stated,  then  such  share  shall  be  dis- 
tributed to  my  heirs  at  law  in  accordance  with  the 
laws  of  succession  of  the  State  of  California. 

C.  If  my  wife,  NuiTua  W.  Huesman,  shall  pre- 
decease me,  or  we  shall  die  in  a  common  accident, 
or  in  the  event  she  survives  me,  and  shall  die  prior 
to  making  her  election  as  to  whether  or  not  she  shall 
take  under  the  terms  of  this  Will,  [7]  then  in  such 
event  and  providing  the  net  value  of  said  estate 
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is  Two  Hundred  and  Fifty  Thousand  Dollars 
($250,000.00),  or  more,  then  the  provisions  with 
reference  to  the  Trusteed  Property  shall  be  as 
follows : 

1.  The  Trustees  shall  pay  to  my  brother,  Frank 
F.  Huesman,  a  sum  of  money  equal  to  two  per 
cent  (2%)  of  the  Trusteed  Property,  which  said 
money  shall  be  paid  to  my  said  brother  in  five  (5) 
equal  installments.  Should  my  said  brother  die 
before  receiving  distribution  of  the  entire  share 
herein  jjrovided  to  be  paid  to  him,  then  the  undis- 
tributed remainder  thereof  shall  be  distributed  to 
my  nephew,  Fred  B.  Huesman,  and  in  the  event 
my  said  nephew  shall  die  before  distribution,  then 
the  undistributed  remainder  thereof  shall  be  dis- 
tributed to  my  heirs  at  law  in  accordance  with  the 
laws  of  succession  of  the  State  of  California. 

2.  The  Trustees  shall  set  aside  forty  per  cent 
(40 7o)  of  the  Trusteed  Property  as  a  separate 
trust  for  my  daughter  Carol  Anne  Huesman  Mar- 
cato.  The  Trustees  shall  pay  to  my  said  daughter, 
the  entire  net  income  from  her  trust  as  long  as  she 
shall  live.  I  desire  that  my  said  daughter  shall  re- 
ceive at  least  Six  Thousand  Dollars  ($6,000.00)  a 
year  as  income  from  this  trust  so  long  as  my  wife 
Nurma  W.  Huesman  shall  live,  and  thereafter  that 
she  shall  receive  at  least  Twelve  Thousand  Dollars 
($12,000.00)  a  year  as  income  from  this  trust,  and 
if  the  net  income  from  such  trust  shall  be  less  than 
said  amount,  such  deficiency  shall  be  made  up  out 
of  the  principal  of  such  trust.    The  said  minimum 
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provisions  hereinabove  contained  shall  be  net  to  my 
said  daughter  after  the  payment  of  taxes  and  all 
charges.  The  Trustees  shall  set  aside  one-third  (%) 
of  said  40%  of  the  Trusteed  Property  to  be  distrib- 
uted to  my  said  daughter  as  follows :  when  my  said 
daughter  shall  [8]  attain  the  age  of  thirty  (30)  years, 
the  Trustees  shall  pay  to  her  one-fourth  (i/4)  of  said 
one-third  of  said  40%  of  the  Trusteed  Property ;  when 
my  said  daughter  shall  attain  the  age  of  thirty-five 
(35)  years,  the  Trustees  shall  pay  to  her  one-third 
(I/3)  of  the  remainder  of  said  one-third  of  said  40% 
of  the  Trusteed  Property;  when  my  said  daughter 
shall  attain  the  age  of  forty  (40)  years,  the  Trustees 
shall  pay  to  her  one-half  (%)  of  the  remainder  of 
said  one-third  of  said  40%  of  the  Trusteed  Prop- 
erty; and  when  my  said  daughter  shall  attain  the 
age  of  fifty  (50)  years,  the  Trustees  shall  pay  to 
her  the  entire  balance  of  said  one-third  of  said  40% 
of  the  Trusteed  Property.  The  remaining  two- 
thirds  (%)  of  said  Trusteed  Property  shall  be  held 
in  trust  and  the  income  therefrom  shall  ])e  distrib- 
uted as  hereinabove  provided,  to  my  said  daughter  so 
long  as  she  shall  live.  If  my  said  daughter  shall 
not  survive  me,  or  upon  the  death  of  my  said 
daughter,  in  either  such  event,  the  provisions  herein 
for  her  benefit  shall  terminate  and  the  Trustees 
shall  distribute  the  remainder  of  said  40%  of  the 
Trusteed  Property,  together  with  accumulations,  if 
any,  to  her  lawful  issue,  and  if  she  be  not  survived 
by  lawful  issue,  to  my  brother  Fred  H.  Huesman, 
and  my  sister  Mathilda  Josephine  Huesman  Doll, 
share  and  share  alike,  and  in  the  event  my  said 
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brother  shall  die  before  distribution  to  him  of  the 
entire  share  to  which  he  is  entitled,  such  share  or 
undistributed  remainder  shall  go  and  be  distributed 
to  his  children  as  follows :  three-fourths  (%)  thereof 
to  Fred  B.  Huesman  and  one-fourth  (14)  thereof 
to  Mar}^  Gerard  Huesman,  except  that  if  either  of 
said  children  shall  die  before  distribution,  the  share 
that  would  otherwise  have  gone  to  said  child,  shall 
be  distributed  to  the  lawful  descendants  of  said 
child,  and  in  the  event  my  said  sister  shall  die 
before  [9]  distribution  to  her  of  the  entire  share 
to  which  she  is  entitled,  such  share  or  undistributed 
remainder  shall  go  and  be  distributed  to  her  living 
and  lawful  descendants  per  stirpes,  provided,  how- 
ever, that  if  there  be  no  person  qualified  to  take 
as  herein  provided,  such  share  shall  be  distributed 
to  my  heirs  at  law  in  accordance  with  the  laws  of 
succession  of  the  State  of  California. 

3.  The  Trustees  shall  pay  to  my  brother,  Fred 
H.  Huesman,  a  sum  of  money  equal  to  twenty-four 
per  cent  (24%)  of  the  Trusteed  Property,  which 
said  money  shall  be  paid  to  my  said  brother  any 
time  within  five  (5)  years  after  distribution  to  the 
Trustees,  provided,  however,  that  not  less  than  one- 
fifth  (1/5)  of  said  sum  shall  be  distributed  by  the 
Trustees  during  each  calendar  year  mitil  the  full 
sum  is  distributed.  In  the  event  my  said  brother 
shall  die  before  distribution  to  him  of  the  said  entire 
sum,  such  share  or  its  undistributed  remainder  shall 
go  and  be  distributed  to  his  children  as  follows :  three- 
fourths  (%)  thereof  to  Fred  B.  Huesman  and  one- 
fourth  (1^)  thereof  to  Mary  Gerard  Huesman,  ex- 
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cept  that  if  either  of  said  children  shall  die  before 
distribution,  the  share  that  would  otherwise  have 
gone  to  said  child  shall  be  distributed  to  the  lawful 
descendants  of  said  child,  and  if  there  be  no  person 
qualified  to  take  as  herein  provided,  such  share  shall 
be  distributed  to  my  heirs  at  law  in  accordance  wdth 
the  laws  of  succession  of  the  State  of  California. 

4.  The  Trustees  shall  pay  to  my  sister  Mathilda 
Josephine  Huesman  Doll,  a  sum  of  money  equal 
to  twenty-four  per  cent  (24%)  of  the  Trusteed 
Property,  which  said  money  shall  be  paid  to  my 
said  sister  any  time  within  five  (5)  years  after  dis- 
tribution to  the  Trustees,  provided,  however,  that 
not  less  than  one-fifth  (1/5)  of  said  sum  shall  be 
distributed  by  [10]  the  Trustees  during  each  cal- 
endar year  until  the  full  sum  is  distributed.  In  the 
event  my  said  sister  shall  die  before  distribution  to 
her  of  the  said  entire  sum,  such  share,  or  its  undis- 
tributed remainder,  shall  go  and  be  distributed  to 
her  living,  lawful  descendants  per  stirpes,  and  if 
she  be  not  survived  by  any  such  descendants,  then 
such  share,  or  its  undistributed  remainder  shall  be 
distributed  to  my  heirs  at  law  in  accordance  with 
the  laws  of  succession  of  the  State  of  California. 

5.  The  Trustees  shall  pay  and  distribute  a  sum 
of  money  equal  to  ten  per  cent  (10%)  of  the  Trus- 
teed Property  as  follows :  To  my  friend  Dr.  Henry 
M.  Rooney,  and  if  he  be  deceased  to  his  wife,  Mrs. 
May  Rooney,  the  sum  of  Two  Thousand  Dollars 
($2,000.00) ;  to  my  loyal  secretary  and  employee 
Leonora  Zinner,  the  sum  of  Two  Thousand  Dollars 
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($2,000.00)  ;  and  to  Mrs.  Gregory  Haran,  my  former 
secretary  who  rendered  very  loyal  service  to  me, 
the  sum  of  Two  Thousand  Dollars  ($2,000.00); 
which  said  respective  sums  shall  be  distributed  as 
soon  as  reasonably  possible,  and  the  balance  of  said 
sum  of  money  shall  be  paid  and  distributed  by  the 
Trustees  to  the  following  named  organizations  and  in 
the  proportions  as  follows :  To  Loyola  University  of 
Los  Angeles,  Regents'  Fund,  four-tenths  (4/10); 
to  Catholic  Foreign  Missions  Society  of  America, 
Inc.,  one-tenth  (1/10) ;  to  Little  Sisters  of  the  Poor, 
at  present  located  at  2700  East  First  Street,  Los 
Angeles,  California,  one-tenth  (1/10)  ;  to  St.  Vin- 
cent's Hospital,  at  present  located  at  Third  and 
Aharado  Streets,  Los  Angeles,  California,  one- 
twentieth  (1/20) ;  to  the  Children's  Hospital  of 
Los  Angeles,  one-twentieth  (1/20) ;  and  three- 
tenths  (3/10)  to  the  Employees'  Retirement  Plan 
of  Desmond's,  a  California  corporation  with  its 
principal  place  of  business  at  616  South  Broadway, 
Los  Angeles,  California,  for  the  benefit  of  its  em- 
ployees, provided,  however,  that  at  the  [11]  time 
of  my  death  I  am  the  owner  of  a  majority  of  the 
capital  stock  of  Desmond's,  and  provided  further, 
that  such  Employees'  Retirement  plan  of  Desmond's 
at  such  time  is  in  existence,  and  said  three-tenths 
shall  be  added  to  the  share  in  said  Employees'  Re- 
tirement Plan  of  Desmond's  for  the  benefit  of  those 
persons  in  the  employ  of  Desmond's  prior  to  the 
effective  date  of  said  Employees'  Retirement  Plan 
of  Desmond's  and  entitled  to  share  thereunder.  Such 
conversion  of  Trusteed  Property  into  money  and 
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payments  and  distributions  made  to  said  organiza- 
tions shall  be  made  by  the  Trustees  within  five  (5) 
years  after  the  death  of  my  said  wife,  and  shall  be 
made  at  such  times  and  in  such  amounts  as  may 
be  convenient  for  the  Trustees  in  consideration  of 
the  condition  of  the  Trusteed  estate  and  market 
conditions,  and  the  Trustees  may  exercise  their 
sole  discretion  as  to  when  and  in  what  amounts 
such  conversions  and  payments  and  distribution 
shall  be  made  within  said  period  of  five  (5)  years. 
In  the  event  that  any  of  the  organizations  herein- 
above named  are  not  in  existence  or  are  not  entitled 
to  take  by  reason  of  any  conditions  or  exceptions 
hereinabove  stated,  then  such  share  shall  be  dis- 
tributed to  my  heirs  at  law  in  accordance  with  the 
laws  of  succession  of  the  State  of  California. 

D.  If  my  wife  shall  elect  to  take  under  the  terms 
of  this  Will,  and  in  the  event  that  the  net  value  of 
said  estate  is  less  than  Two  Hundred  and  Fifty 
Thousand  Dollars  ($250,000.00),  then  the  provisions 
with  reference  to  the  Trusteed  Property  shall  be  as 
follows : 

1.  The  Trustees  shall  forthwith  set  aside  all  the 
Trusteed  Property  as  a  trust  for  the  benefit  of  my 
wife  Nurma  W.  Huesman,  and  shall  pay  to  her 
the  entire  net  income  therefrom  as  long  as  she  shall 
live.  I  desire  that  my  wife  shall  [12]  receive  at 
least  Eighteen  Thousand  Dollars  ($18,000.00)  a 
year  as  income  from  this  trust  and  if  the  net  in- 
come from  this  trust  shall  be  less  than  said  amount, 
such  deficiency  shall  be  made  up  out  of  the  principal 
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of  such  trust.  The  said  minimum  provision  herein- 
above contained  shall  be  net  to  my  said  wife  after 
the  payment  of  taxes  and  all  charges.  Upon  the 
death  of  my  wife,  the  income  from  this  trust  shall 
l)e  paid  to  my  said  daughter  Carol  Anne  Huesman 
Marcato  as  long  as  she  shall  live.  I  desire  that  my 
said  daughter  shall  receive  at  least  Twelve  Thousand 
Dollars  ($12,000.00)  a  year  as  income  from  this 
trust,  and  if  the  net  income  from  such  trust  shall 
be  less  than  said  amount,  such  deficiency  shall  be 
made  up  out  of  the  principal  of  such  trust.  The 
said  minimum  provision  hereinabove  contained  shall 
be  net  to  my  said  daughter  after  the  payment  of 
taxes  and  all  charges.  Upon  the  death  of  my  wife, 
the  Trustees  shall  set  aside  one-third  of  this  trust 
to  be  distributed  to  my  said  daughter  as  follows: 
when  my  said  daughter  shall  attain  the  age  of 
thirty  (30)  years,  the  Trustees  shall  pay  to  her 
one-fourth  (14)  of  said  one- third;  when  my  said 
daughter  shall  attain  the  age  of  thirty-five  (35) 
years,  the  Trustees  shall  pay  to  her  one-third  (%) 
of  the  remainder  of  said  one-third;  when  my  said 
daughter  shall  attain  the  age  of  forty  (40)  years, 
the  Trustees  shall  pay  to  her  one-half  (%)  of  the 
remainder  of  said  one-third;  and  when  my  said 
daughter  shall  attain  the  age  of  fifty  (50)  years, 
the  Trustees  shall  pay  to  her  the  entire  balance  of 
said  one-third  of  this  trust.  The  remaining  two- 
thirds  (%)  of  said  trust  shall  ])e  held  in  trust  and  the 
income  therefrom  shall  be  distributed  as  hereinabove 
provided,  to  my  said  daughter,  so  long  as  she  shall 
live.    In  the  event  my  said  daughter  shall  not  sur- 
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vive  my  wife,  or  upon  the  death  [13]  of  my  said 
daughter,  in  either  such  event,  the  provisions  herein 
for  her  benefit  shall  terminate  and  the  Trustees 
shall  distribute  the  remainder  of  this  said  trust 
to  the  lawful  issue  of  her  body. 

E.  If  my  wife  shall  elect  to  take  under  the  terms 
of  this  Will,  and  in  the  event  that  the  net  value  of 
my  estate  if  Two  Hundred  and  Fifty  Thousand 
Dollars  ($250,000.00)  or  m.ore,  then  the  provisions 
with  reference  to  the  Trusteed  Property  shall  be  as 
follows : 

1.  The  Trustees  shall  pay  to  my  brother  Frank 
F.  Huesman,  a  sum  of  money  equal  to  two  per  cent 
(2%)  of  the  Trusteed  Property,  which  said  money 
shall  be  paid  to  my  said  brother  in  five  (5)  equal 
yearly  installments.  Should  my  said  brother  die 
before  receiving  distribution  of  the  entire  share 
therein  jorovided  to  be  paid  to  him,  then  such  share 
or  its  undistributed  remainder  shall  be  distributed 
to  my  nephew  Fred  B.  Huesman,  and  in  the  event 
my  said  nephew  shall  die  before  distribution,  then 
the  undistributed  remainder  thereof  shall  be  dis- 
tributed to  my  heirs  at  law  in  accordance  with  the 
laws  of  succession  of  the  State  of  California. 

2.  The  Tiiistees  shall  forthwith  set  aside  as  a 
separate  trust  for  the  benefit  of  my  wife  Nurma 
W.  Huesman,  sixty  per  cent  (60%)  of  the  principal 
of  the  Trusteed  Property  and  shall  pay  to  her  the 
entire  net  income  therefrom  as  long  as  she  shall  live. 
I  desire  that  my  wife  shall  receive  at  least  Eighteen 
Thousand  Dollars    ($18,000.00)   a  year  as  income 
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from  this  trust  and  if  the  net  income  from  this 
trust  shall  be  less  than  said  amount,  such  deficiency 
shall  be  made  up  out  of  the  principal  of  such  trust. 
The  said  minimum  provision  hereinabove  contained 
shall  be  net  to  my  said  wife  after  the  payment  of 
taxes  and  all  charges.  Upon  the  death  of  my  wife, 
the  income  from  this  trust  shall  be  paid  to  my  said 
daughter  Carol  Anne  Huesman  [14]  Marcato  as 
long  as  she  shall  live.  I  desire  that  my  said  daughter 
shall  receive  at  least  Twelve  Thousand  Dollars 
($12,000.00)  a  year  as  income  from  this  trust,  and 
if  the  net  income  from  such  trust  shall  be  less  than 
said  amount,  such  deficiency  shall  be  made  up  out 
of  the  principal  of  such  trust.  The  said  minimum 
provision  hereinabove  contained  shall  be  net  to  my 
said  daughter  after  the  payment  of  taxes  and  all 
charges.  Upon  the  death  of  my  wife,  the  Trustees 
shall  set  aside  one-third  of  this  trust  to  be  dis- 
tributed to  my  said  daughter  as  follows:  when  my 
said  daughter  shall  attain  the  age  of  thirty  (30) 
years,  the  Trustees  shall  pay  to  her  one-fourth  (14) 
of  said  one-third;  when  my  said  daughter  shall  at- 
tain the  age  of  thirty-five  (35)  years,  the  Trustees 
shall  pay  to  her  one-third  (%)  of  the  remainder 
of  said  one-third;  when  my  said  daughter  shall 
attain  the  age  of  forty  (40)  years,  the  Trustees 
shall  pay  to  her  one-half  (%)  of  the  remainder 
of  said  one-third ;  and  when  my  said  daughter  shall 
attain  the  age  of  fifty  (50)  years,  the  Trustees 
shall  pay  to  her  the  entire  balance  of  said  one-third 
of  this  trust.  The  remaining  two-thirds  (%)  of 
said  trust  shall  be  held  in  trust  and  the  income 
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therefrom  shall  be  distributed  as  hereinabove  pro- 
vided, to  my  said  daughter,  so  long  as  she  shall  live. 
In  the  event  my  said  daughter  shall  not  sui-vive  my 
wife,  or  upon  the  death  of  my  said  daughter,  in 
either  such  event,  the  provisions  herein  for  her  bene- 
fit shall  terminate  and  the  Trustees  shall  distribute 
the  remainder  of  this  said  trust  to  the  lawful  issuo 
of  her  body. 

3.  The  Trustees  shall  pay  to  my  brother  Fred 
H.  Huesman,  a  sum  of  money  equal  to  fourteen 
per  cent  (14%)  of  the  Trusteed  Property,  which 
said  money  shall  be  paid  to  my  said  brother  any 
time  within  five  (5)  years  after  distribution  to  the 
Trustees,  provided,  however,  that  not  less  than  one- 
fifth  [15]  (1/5)  of  said  sum  shall  be  distributed 
by  the  Trustees  during  each  calendar  year  until 
the  full  sum  is  distribiited.  In  the  event  my  said 
brother  shall  die  before  distribution  to  him  of  the 
said  entire  sum,  such  share,  or  its  undistributed  re- 
mainder, shall  go  and  be  distributed  to  his  children 
as  follows:  three-fourths  (%)  thereof  to  Fred  B. 
Huesman  and  one-fourth  (I/4)  thereof  to  Mary 
Gerard  Huesman,  except  that  if  either  of  said  chil- 
dren shall  die  before  distribution,  the  share  that 
would  otherwise  have  gone  to  said  child  shall  be 
distributed  to  the  lawful  descendants  of  said  child, 
and  if  there  be  no  person  qualified  to  take  as  herein 
provided,  such  share  shall  be  distributed  to  my  heirs 
at  law  in  accordance  with  the  laws  of  succession  of 
the  State  of  California. 

4.  The  Trustees  shall  pay  to  my  sister  Mathilda 
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Jos{^I)hine  Huesman  Doll,  a  sum  of  money  equal 
to  fourteen  per  cent  (14%)  of  the  Trusteed  Prop- 
erty, which  said  money  shall  be  paid  to  my  said 
sister  any  time  within  five  (5)  years  after  distribu- 
tion to  the  Trustees,  provided,  however,  that  not  less 
than  one-fifth  (1/5)  of  said  sum  shall  be  distributed 
by  the  Trustees  during  each  calendar  year  until  the 
full  sum  is  distributed.  In  the  event  my  said  sister 
shall  die  before  distribution  to  her  of  the  said  entire 
sum,  such  share,  or  its  undistributed  remainder, 
shall  go  and  be  distributed  to  her  living,  lawful 
descendants  per  stirpes,  and  if  she  be  not  survived 
by  any  such  descendants,  then  such  share,  or  its  un- 
distributed remainder  shall  be  added  by  the  Trus- 
tees to  the  principal  of  the  trust  herein  provided 
for  my  wife,  Nurma  W.  Huesman,  subject  to  all 
the  terms  of  said  trust. 

5.  The  Trustees  shall  pay  and  distribute  a  sum 
of  money  equal  to  ten  per  cent  (10%)  of  the  Trus- 
teed Property  as  follows :  To  my  friend  Dr.  Henry 
M.  Rooney,  and  if  he  be  [16]  deceased  to  his  wife, 
Mrs.  May  Rooney,  the  sum  of  Two  Thousand  Dollars 
($2,000.00) ;  to  my  loyal  secretary  and  employee 
Leonora  Zinner,  the  sum  of  Two  Thousand  Dollars 
($2,000.00)  ;  and  to  Mrs.  Gregory  Haran,  my  former 
secretary  who  rendered  very  loyal  service  to  me, 
the  sum  of  Two  Thousand  Dollars  ($2,000.00); 
which  said  respective  sums  shall  be  distributed  as 
soon  as  reasonably  possible,  and  the  balance  of  said 
sum  of  money  shall  be  paid  and  distributed  by  the 
Trustees  to  the  following  named  organizations  and 
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in  the  proportions  as  follows ;  To  Loyola  University 
of  Los  Angeles,  Regents'  Fund,  five-tenths  (5/10) ; 
to  Catholic  Foreign  Missions  Society  of  America, 
Inc.,  one-tenth  (1/10) ;  to  Little  Sisters  of  the 
Poor,  at  present  located  at  2700  East  First  Street, 
Los  Angeles,  California,  one-tenth  (1/10) ;  and 
three-tenths  (3/10)  to  the  Employees'  Retirement 
Plan  of  Desmond's,  a  California  Corporation  with 
its  principal  place  of  business  at  616  South  Broad- 
way, Los  Angeles,  California,  for  the  benefit  of  its 
employees,  provided,  however,  that  at  the  time  of 
my  death  I  am  the  owTier  of  a  majority  of  the 
capital  stock  of  Desmond's,  and  provided  further, 
that  such  Employees'  Retinuent  Plan  of  Desmond's 
at  such  time  is  in  existence,  and  said  three-tenths 
shall  be  added  to  the  share  in  said  Employees'  Re- 
tirement Plan  of  Desmond's  for  the  benefit  of  those 
persons  in  the  employ  of  Desmond's  prior  to  the 
effective  date  of  said  Employees'  Retirement  Plan 
of  Desmond's  and  entitled  to  share  thereunder.  Such 
conversion  of  Trusteed  Property  into  money  and 
payments  and  distributions  made  to  said  organiza- 
tions shall  be  made  by  the  Trustees  within  five  (5) 
years  after  distribution  to  the  Trustees  and  shall 
be  made  at  such  times  and  in  such  amounts  as 
may  be  convenient  for  the  Tnistees  in  consideration 
of  the  condition  of  the  Trust  Estate,  and  the  Trus- 
tees may  exercise  in  their  sole  discretion  as  to  when 
and  in  [17]  what  amounts  such  payments  and 
distributions  shall  be  made  within  said  period  of 
five  (5)  years.  In  the  event  that  for  any  reason 
any  of  the  provisions  in  this  paragraph  shall  be- 
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come  inoperative,  then  the  portion  and  the  percent- 
age of  such  sum  as  to  which  it  shall  be  inoperative 
shall  be  added,  by  the  Trustees  to  the  principal  of 
the  Trust  herein  provided  for  my  wife  Nurma  W. 
Huesman,  or  if  she  nor  my  daughter  Carol  Anne 
Huesman  Marcato  be  then  living,  such  portion  shall 
go  and  be  distributed  equally  to  my  brother  Fred 
H.  Huesman  and  my  sister  Mathilda  Josephine 
Huesman  Doll,  and  in  the  event  my  said  brother 
shall  die  l^efore  distribution  to  him  of  any  such  por- 
tion to  which  he  is  entitled,  such  portion  shall  go 
and  be  distributed  to  his  children  as  follows :  three- 
fourths  (%)  to  Fred  B.  Huesman  and  one-fourth 
(1/4)  to  Mary  Gerard  Huesman,  except  that  if  either 
of  said  children  shall  die  before  distribution,  the 
share  that  would  otherwise  have  gone  to  said  child 
shall  be  distributed  to  the  lawful  descendants  of 
said  child;  and  in  the  event  my  said  sister  shall 
die  before  distribution  to  her  of  any  such  portion 
to  which  she  is  entitled,  such  portion  shall  go  and 
be  distributed  to  her  living  and  lawful  descendants 
per  stirpes,  provided,  however,  that  if  there  be  no 
person  qualified  to  take  as  herein  provided,  such 
share  shall  be  distributed  to  my  heirs  at  law  in 
accordance  with  the  laws  of  succession  of  the  State 
of  California, 

F.  If  my  wife  shall  elect  not  to  take  under  the 
terms  of  this  Will,  and  in  the  event  that  the  net 
value  of  my  estate  distributed  by  the  Trustees  is 
less  than  One  Hmidred  and  Twenty-five  Thousand 
Dollars    ($125,000.00),    then    the    provisions    with 
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reference   to   the   Trusteed   Property   shall   be    as 
follows : 

1.  The  Trustees  shall  forthwith  set  aside  as  a 
separate  trust  for  the  benefit  of  my  daughter  Carol 
Anne  Huesman  [18]  Marcato,  forty  per  cent  (40%) 
of  the  principal  of  the  Trusteed  Property  and  shall 
pay  to  her  the  entire  net  income  therefrom  as 
long  as  she  shall  live.  I  desire  that  my  said  daughter 
shall  receive  at  least  Six  Thousand  Dollars  ($6,- 
000.00)  a  year  as  income  from  this  trust  so  long 
as  my  wife  Nurma  W.  Huesman  vshall  live,  and 
thereafter  that  she  shall  receive  at  least  Twelve 
Thousand  Dollars  ($12,000.00)  a  year  as  income 
from  this  trust,  and  if  the  net  income  from  this 
trust  shall  be  less  than  said  amount,  such  deficiency 
shall  be  made  up  out  of  the  principal  of  such  trust. 
The  said  minimum  provisions  hereinabove  con- 
tained shall  be  net  to  my  said  daughter  after  the 
payment  of  taxes  and  all  charges.  The  Trustees 
shall  set  aside  one-third  (%)  of  said  trust  to  be 
distributed  to  my  said  daughter  as  follows:  when 
my  said  daughter  shall  attain  the  age  of  thirty 
(30)  years,  the  Trustees  shall  pay  to  her  one-fourth 
(1/4)  of  said  one-third  of  said  trust;  when  my  said 
daughter  shall  attain  the  age  of  thirty-five  (35) 
years,  the  Trustees  shall  pay  to  her  one-third  of 
the  remainder  of  said  one-third  of  said  trust;  when 
my  said  daughter  shall  attain  the  age  of  forty  (40) 
years,  the  Trustees  shall  pay  to  her  one-half  (%) 
of  the  remainder  of  said  one-third  of  said  trust; 
and  when  my  said  daughter  shall  attain  the  age 
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of  fifty  (50)  years;  tlie  Trustees  shall  pay  to  ber 
the  entire  balance  of  said  one-third  of  said  trust. 
The  remaining  two-thirds  (%)  of  said  trust  shall 
be  held  in  trust  and  the  income  therefrom  shall  be 
distributed  as  hereinabove  provided,  to  my  said 
daughter,  so  long  as  she  shall  live.  Upon  the  death 
of  my  said  daughter,  the  provisions  herein  for  her 
benefit  shall  terminate  and  the  Trustees  shall  dis- 
tribute the  remainder  of  this  said  trust  to  the  lawful 
issue  of  her  body.  [19] 

2.  The  Trustees  shall  pay  to  my  In^other  Fred 
H.  Huesman,  a  sum  of  money  equal  to  twenty  per 
cent  (207o)  of  the  Trusteed  Property,  which  said 
money  shall  be  paid  to  my  said  brother  at  any  time 
within  five  (5)  years  after  distribution  to  the  Trus- 
tees, provided,  however,  that  no  less  than  one-fifth 
(1/5)  of  said  sum  shall  be  distributed  by  the  Trus- 
tees during  each  calendar  year  until  the  full  sum 
is  distributed.  In  the  event  my  said  brother  shall 
not  sui*vive  me  or  shall  die  before  distribution  to 
him  of  said  entire  sum,  such  share  or  undistributed 
remainder  shall  go  and  be  distributed  to  his  chil- 
dren as  follows:  three-fourths  (%)  to  Fred  B. 
Huesman  and  one-fourth  (1/4)  to  Mary  Gerard 
Huesman,  except  that  if  either  of  said  children  shall 
die  before  distribution,  the  share  that  would  other- 
wise have  gone  to  said  child  shall  be  distributed  to 
the  lawful  descendants  of  said  child,  and  if  he  be 
not  survived  by  any  such  descendants,  then  such 
share  or  its  undistributed  remainder  shall  be  dis- 
tributed to  my  heirs  at  law  in  accordance  with  the 
laws  of  succession  of  the  State  of  California. 
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3.  The  Trustees  shall  pay  to  my  sister  Mathilda 
Josephine  Huesman  Doll,  a  sum  of  money  equal  to 
twenty  per  cent  of  the  Triisteed  Property,  which 
said  money  shall  be  paid  to  my  said  sister  at  any 
time  within  five  (5)  years  after  distribution  to  the 
Trustees,  provided,  however,  that  no  less  than  one- 
fifth  (1/5)  of  said  sum  shall  be  distributed  by  the 
Trustees  during  each  calendar  year  until  the  full 
sum  is  distributed.  In  the  event  my  said  sister 
shall  not  survive  me  or  shall  die  before  distribution 
to  her  of  said  entire  sum,  such  share  or  its  undis- 
tributed remainder  shall  go  and  be  distributed  to 
her  living,  law^ful  descendants,  i)er  stirpes,  and  if 
she  be  not  survived  by  any  such  descendants,  then 
such  share  or  its  undistributed  remainder  shall  be 
distributed  to  my  heirs  at  law  in  [20]  accordance 
with  the  laws  of  succession  of  the  State  of  Cali- 
foi-nia. 

4.  The  Trustees  shall  convert  twenty  per  cent 
(20%)  of  the  Trusteed  Property  into  money  and 
distribute  the  same  to  the  following  named  organ- 
izations in  the  proportions  as  follows:  To  Loyola 
University  of  Los  Angeles,  Regents'  Fund,  five- 
tenths  (5/lOths)  ;  to  Catholic  Foreign  Missions  So- 
ciety of  America,  Inc.,  one-tenth  (1/lOth) ;  to  Little 
Sisters  of  the  Poor  at  present  located  at  2700  East 
First  Street,  Los  Angeles,  California,  one-tenth 
(1/lOth);  and  throe-tenths  (3/lOths)  to  the  Em- 
ployees' Retirement  Plan  of  Desmond's,  a  Califor- 
nia corporation  with  its  principal  place  of  business 
at  616  South  Broadw^ay,  Los  Angeles,   California, 


Commissioner  of  Internal  Revenue  63 

for  the  benefit  of  its  employees,  provided,  however, 
that  at  the  time  of  my  death  I  am  the  owner  of  a 
majority  of  the  capital  stock  of  Desmond's,  and  pro- 
vided further,  that  such  Employees'  Retirement 
Plan  of  Desmond's  at  such  time  is  in  existence,  and 
said  three-tenths  shall  be  added  to  the  share  in  said 
Employees'  Retirement  Plan  of  Desmond's  for  the 
benefit  of  those  persons  in  the  employ  of  Desmond's 
prior  to  the  effective  date  of  said  Employees'  Re- 
tirement Plan  of  Desmond's  and  entitled  to  share 
thereunder.  Such  conversion  of  Trusteed  Property 
into  money  and  payments  and  distributions  made  to 
said  organizations  shall  be  made  by  the  Trustees 
within  five  (5)  years  after  distribution  to  the 
Trustees  and  shall  be  made  at  such  times  and  in 
such  amounts  as  may  be  convenient  for  the  Trustees 
in  consideration  of  the  condition  of  the  Trust  Estate, 
and  the  Trustees  may  exercise  in  their  sole  discre- 
tion as  to  when  and  in  what  amounts  such  conver- 
sions and  payments  and  distribution  shall  be  made 
within  said  period  of  five  (5)  years.  If  distribution 
cannot  be  made  to  any  of  the  foregoing  organizations 
by  reason  of  any  condition  or  proviso  herein  con- 
tained, [21]  or  by  reason  of  the  non-existence  of  an 
organization  qualified  to  take  distribution,  then  the 
share  that  would  otherwise  have  been  distributed  to 
such  organization  shall  be  distributed  to  my  heirs 
at  law  in  accordance  with  the  laws  of  succession  of 
the  State  of  California. 

G.     If  my  wife  shall  elect  not  to  take  under  the 
terms  of  this  Will,  and  in  the  event  the  net  value  of 
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my  estate  is  One  Hundred  and  Twenty-five  Thousand 
Dollars  ($125,000.00),  or  more,  then  the  provisions 
with  reference  to  the  Trusteed  Property  shall  be  as 
follows : 

1.  The  Trustees  shall  forthwith  set  aside  as  a 
separate  trust  for  the  benefit  of  my  daughter  Carol 
Anne  Huesman  Marcato  forty  (40%)  per  cent  of  the 
principal  of  the  Trusteed  Property  and  shall  pay 
to  her  the  entire  net  income  therefrom  as  long  as 
she  shall  live.  I  desire  that  my  said  daughter  shall 
receive  at  least  Six  Thousand  Dollars  ($6,000.00)  a 
year  as  income  from  this  trust  so  long  as  my  wife 
Nurma  W.  Huesman  shall  live,  and  thereafter  that 
she  shall  receive  at  least  Twelve  Thousand  Dollars 
($12,000.00)  a  year  as  income  from  this  trust,  and  if 
the  net  income  from  this  trust  shall  be  less  than  said 
amount,  such  deficiency  shall  be  made  up  out  of  the 
principal  of  such  trust.  The  said  minimum  pro- 
visions hereinabove  contained  shall  be  net  to  my  said 
daughter  after  the  payment  of  taxes  and  all  charges. 
The  Trustees  shall  set  aside  one-third  (l/3rd)  of 
said  trust  to  be  distributed  to  my  said  daughter  as 
follows :  when  my  said  daughter  shall  attain  the  age 
of  thirty  (30)  years,  the  Trustees  shall  pay  to  her 
one-fourth  i}/^)  of  said  one-third  of  said  trust; 
w^hen  my  said  daughter  shall  attain  the  age  of  thirty- 
five  (35)  years,  the  Trustees  shall  pay  to  her  one- 
third  of  the  remainder  of  said  one-third  of  said 
trust ;  when  my  said  daughter  shall  attain  the  age  of 
forty  (40)  [22]  years,  the  Trustees  shall  pay  to  her 
one-half  {Yi)  of  the  remainder  of  said  one-third  of 
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said  trust;  and  when  my  said  daughter  shall  attain 
the  age  of  fifty  (50)  years,  the  Trustees  shall  pay 
to  her  the  entire  balance  of  said  one-third  of  said 
trust.  The  remaining  two-thirds  (%)  of  said  trust 
shall  be  held  in  trust  and  the  income  therefrom 
sha]]  be  distributed  as  hereinabove  provided,  to 
my  said  daughter,  so  long  as  she  shall  live.  Upon 
the  death  of  my  said  daughter,  the  provisions  herein 
for  her  benefit  shall  terminate  and  the  Trustees  shall 
distribute  the  remainder  of  this  said  trust  to  the 
lawful  issue  of  her  body. 

2.  The  Trustees  shall  pay  to  my  brother  Frank 
F.  Huesman,  a  sum  of  money  equal  to  four  per  cent 
(4%)  of  the  Trusteed  Property,  which  said  money 
shall  be  paid  to  my  said  brother  in  five  (5)  equal 
yearly  installments.  Should  my  said  brother  die  be- 
fore receiving  distribution  of  the  entire  share  herein 
provided  to  be  paid  to  him,  then  such  share  or  its 
undistributed  remainder  shall  be  paid  to  my  nephew 
Fred  B.  Huesman,  and  if  he  be  not  then  living,  to 
my  heirs  at  law  in  accordance  with  the  laws  of  suc- 
cession of  the  State  of  California. 

3.  The  Trustees  shall  set  aside  twenty  per  cent 
(20%)  of  all  the  property  distributed  to  them  under 
the  decree  of  distribution  as  a  trust  for  the  benefit 
of  my  brother  Fred  H.  Huesman,  and  shall  pay  to 
him  the  entire  net  income  from  his  trust  as  long  as 
he  shall  live  and  upon  his  death  this  trust  shall 
terminate  and  the  principal  and  accumulations,  if 
any,  shall  go  and  be  distributed  to  his  children  as 
follows:    three-fourths   (%)   to  Fred  B.  Huesman 
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and  one-fourth  (Vi)  to  Mary  Gerard  Hiiesman, 
except  that  if  either  of  said  children  shall  die  before 
distribution,  the  share  that  would  otherwise  liave 
gone  to  said  child  shall  be  distributed  to  the  lawful 
descendants  of  said  child,  and  in  the  event  there  be 
no  lawful  descendants  [23]  then  to  my  heirs  at  law 
in  accordance  with  the  laws  of  succession  of  the 
State  of  California. 

4.  The  Trustees  shall  set  aside  twenty  per  cent 
(20%)  of  all  the  property  distributed  to  them  under 
the  decree  of  distribution  as  a  trust  for  the  benefit  of 
my  sister  Mathilda  Josephine  Huesman  Doll,  and 
shall  pay  to  her  the  entire  net  income  from  her  trust 
as  long  as  she  shall  live,  and  upon  her  death  this 
trust  shall  terminate  and  the  principal  and  accumu- 
lations, if  any,  shall  be  distributed  to  her  living, 
lawful  descendants,  per  stirpes,  and  if  she  be  not 
sur^ived  by  any  living  lawful  descendants,  to  my 
heirs  at  law  in  accordance  with  the  laws  of  succession 
of  the  State  of  California.  If  upon  my  death  my 
said  sister  Mathilda  Josephine  Huesman  Doll  shall 
not  survive  me,  but  living,  lawful  descendants  of  my 
said  sister  shall  survive  me,  then  upon  my  death 
twenty  per  cent  (20%)  of  the  Trusteed  Property 
shall  be  distributed  to  the  living,  lawful  descendants 
of  my  said  sister  per  stirpes,  and  if  there  be  no 
living,  lawful  descendants  of  my  said  sister,  then  to 
my  heirs  at  law  in  accordance  with  the  laws  of 
succession  of  the  State  of  California.  Jj 

5.  The  Trustees  shall  pay  and  distribute  a  sumii 
of  money  equal  to  sixteen  per  cent  (16%)   of  the 
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Trusteed  Property  as  follows:  To  my  friend  Dr. 
Henry  M.  Rooney,  and  if  he  be  deceased  to  his  wife, 
.\[rs.  ilav  Roonev,  the  sum  of  Two  Thousand  Dol- 
hirs  ($2,000.00)  ;  to  my  loyal  secretary  and  employee 
Leonora  Zinner,  the  sum  of  Two  Thousand  Dollars 
($2,000.00) ;  and  to  Mrs.  Gregory  Haran,  my  former 
secretary  who  rendered  very  loyal  service  to  me, 
the  sum  of  Two  Thousand  Dollars  ($2,000.00); 
which  said  respective  sums  shall  be  distributed  as 
soon  as  reasonably  possible,  and  the  balance  of  said 
sum  of  money  shall  be  paid  and  distributed  by  [24] 
the  Trustees  to  the  following  named  organizations 
and  in  the  proportions  as  follows:  To  Loyola  Uni- 
xcrsity  of  Los  Angeles,  Regents'  Fund,  four-tenths 
(4/lOths) ;  to  Catholic  Foreign  Missions  Society  of 
Amerca,  Inc.,  one-tenth  (1/lOth) ;  to  Little  Sisters 
of  the  Poor,  at  present  located  at  2700  East  First 
Street,  Los  Angeles,  California,  one-tenth  (1/lOth) ; 
to  St.  Vincent's  Hospital,  at  present  located  at  Third 
and  Alvarado  Streets,  Los  Angeles,  California,  one- 
twentieth  (l/20th)  ;  to  the  Children's  Hospital  of 
Los  Angeles,  one-twentieth  (l/20th) ;  and  three- 
tenths  (3/lOths)  to  the  Employees'  Retirement  Plan 
of  Desmond's,  a  California  corporation  with  its 
principal  place  of  business  at  616  South  Broadway, 
Los  Angeles,  California,  for  the  benefit  of  its  em- 
ployees, provided,  however,  that  at  the  time  of  my 
death  I  am  the  owner  of  a  majority  of  the  capital 
stock  of  Desmond's,  and  provided  further,  that  such 
p]mployees'  Retirement  Plan  of  Desmond's  at  such 
time  is  in  existence,  and  said  three-tenths  shall  be 
added  to  the  share  in  said  Employees'  Retirenient 
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Plan  of  Desmond's  for  the  benefit  of  those  persons 
in  the  employ  of  Desmond's  prior  to  the  effective 
date  of  said  Employees'  Retirement  Plan  of  Des- 
mond's and  entitled  to  share  thereunder.  Such  con- 
version of  Trusteed  Property  into  money  and  pay- 
ments and  distributions  made  to  said  organizations 
shall  be  made  by  the  Trustees  within  five  (5)  years 
after  distribution  to  the  Trustees  and  shall  be  made 
at  such  tunes  and  in  such  amounts  as  may  be  con- 
venient for  the  Trustees  in  consideration  of  the 
condition  of  the  Trust  Estate,  and  the  Trustees  may 
exercise  in  their  sole  discretion  as  to  when  and  in 
what  amounts  such  conversions  and  payments  and 
distribution  shall  be  made  within  said  period  of  five 
(5)  years.  If  distribution  cannot  be  made  to  any 
of  the  [25]  organizations  hereinabove  named  or  for 
any  reason  any  of  the  provisions  in  this  paragraph 
shall  become  inoperative,  then  as  to  the  portion  and 
the  percentage  of  such  sum  as  to  which  it  shall  be 
inoperative,  it  shall  be  distributed  by  the  Trustees 
to  my  nephew  Fred  B.  Huesman,  and  if  he  be  not 
then  living  but  is  survived  by  issue,  to  his  issue,  and 
if  he  be  not  survived  by  issue,  then  to  my  heirs  at 
law  in  accordance  with  the  laws  of  succession  of  the 
State  of  California.  [26] 

H.  If  at  any  time  after  my  death  there  shall  be 
no  qalified  recipients  for  any  portion  of  the  Trusteed 
Property  to  whom  distribution  can  be  made  under 
the  terms  of  this  Will,  then  the  portion  of  the  Trus- 
teed Property  with  respect  to  which  there  is  such 
total  failure  of  qualified  recipients,   shall  be   dis- 
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tributed  to  my  heirs  at  law  in  accordance  with  the 
laws  of  succession  of  the  State  of  California. 

I.  I  have  purposely  neglected  to  make  provision 
for  the  three  sons  of  my  brother  Fred  H.  Huesman 
who  have  gone  into  the  priesthood  for  the  reason 
that  in  joining  the  priesthood  they  have  taken  vows 
of  poverty. 

J.  It  is  not  my  intention  necessarily  to  conserve 
the  Trusteed  Property  for  the  use  and  benefit  of  the 
beneficiaries,  or  any  of  them,  who  ultimately  may  be 
entitled  thereto  by  virtue  of  the  foregoing  provisions 
of  this  Will.  On  the  contrary,  m}^  primary  purpose 
is  to  provide  for  and  protect  my  wife  if  she  elects 
to  take  under  the  provisions  of  this  Will,  and  my 
daughter  in  any  event,  and  if  my  wife  elects  to  take 
under  this  Will,  and  in  any  event  with  respect  to  my 
daughter,  I  direct  that  the  Trustees  in  their  uncon- 
trolled discretion  may  at  any  time,  and  from  time  to 
time,  pay  to  or  expend  and  apply  for  the  benefit  of 
my  wife  for  her  support,  care  or  comfort,  and  from 
time  to  time  pay  to  or  expend  and  apply  for  the 
benefit  of  my  daughter  for  her  support,  care  or 
comfort,  such  sums  out  of  the  principal  of  the  Trus- 
teed Property  as  the  Trustees  in  their  absolute  dis- 
cretion may  deem  advisable,  and  in  the  event  of  any 
such  payment  the  amount  thereof  shall  be  charged 
against  that  part  of  the  Trusteed  Property  from 
which  such  beneficiary  is  or  may  become  entitled  to 
receive  the  income,  or  against  the  trust  of  such  bene- 
ficiary in  the  principal  of  the  Trusteed  [27] 
Property. 
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K.  During  the  minority  or  other  legal  disability 
of  any  beneficiary  to  whom  such  payments  of  income, 
or  payments  of  principal  in  the  discretion  of  the 
Trustees,  are  herein  directed  to  be  made,  the  Trus- 
tees may  make  such  payments  in  any  one  or  more 
of  the  following  ways:  (1)  directly  to  said  bene- 
ficiary; or  (2)  to  the  legal  guardian  or  conservator 
of  said  beneficiary.  The  Trustees  shall  not  be  re- 
quired to  see  to  the  application  of  any  such  payment 
so  made  to  any  of  said  persons,  but  his  or  their  re- 
ceipts therefor  shall  be  a  full  discharge  for  the 
Trustees. 

L.  Each  beneficiary  hereunder  is  hereby  pro- 
hibited from  anticipating,  encumbering,  assigning 
or  in  any  other  way  alienating  his  or  her  interest  in 
either  principal  or  income,  and  is  without  power  so 
to  do,  nor  shall  such  interest  be  subject  to  his  or  her 
liabilities  or  obligations,  nor  to  attachment,  execu- 
tion or  other  legal  process,  bankruptcy  proceedings 
or  claims  of  creditors  or  others.  The  Trustees  may, 
however,  deposit  in  any  bank  designated  by  a.  bene- 
ficiary, to  his  or  her  credit,  income  and/or  principal 
payable  to  such  beneficiary. 

M.  Upon  the  death  of  any  beneficiary,  any  ac- 
crued and  undistributed  net  income  which  would 
have  been  payable  to  such  beneficiary  had  such 
beneficiary  continued  to  live,  shall  be  paid  to  the 
beneficiary  who  shall  next  be  entitled  upon  the 
death  of  such  deceased  beneficiary  to  receive  such 
income  or  the  principal  from  which  such  income  was 
derived. 
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N.  The  Trustees  shall  have  full  power  and  au- 
thority to  hold,  manage,  insure,  improve,  repair 
and  deal  with  all  property,  real  or  personal,  at  any 
time  forming  part  of  the  Trusteed  Property,  to 
sell,  contract  to  sell,  convey,  transfer,  exchange,  par- 
tition, lease  for  any  term  within  or  extending  [28] 
beyond  the  duration  of  this  trust,  and  to  grant  for 
like  terms,  the  right  to  mine  or  drill  for  and  remove 
therefrom  gas,  oil  or  other  minerals;  to  create  re- 
strictions, easements  or  other  ser^i.tudes  thereon;  to 
mortgage,  pledge  and  otherwise  dispose  of  the  same 
or  any  interest  therein,  all  in  such  manner,  for  such 
consideration  and  upon  such  terms  and  conditions 
as  the  Trustees  in  their  discretion  shall  determine; 
to  effect  insurance,  including  public  liability  insur- 
ance, at  the  expense  of  the  Trust  Estate,  of  such 
nature  and  in  such  form  and  amount  as  the  Trustees 
deem  advisable;  to  employ  such  agents  and  counsel, 
including  legal  and  investment  counsel,  as  may  be 
reasonably  necessary  or  desirable  in  managing,  pro- 
tecting and  investing  the  Trusteed  Property,  and  to 
pay  them  reasonable  compensation;  to  settle,  com- 
promise or  abandon  all  claims  and  demands  in  favor 
of  or  against  the  Trusteed  Property;  to  accept,  add 
to,  hold  and  retain  as  a  part  of  the  Trusteed  Prop- 
erty, or  any  particular  trust  or  portion  thereof,  any 
property  of  any  kind  or  nature  which  may  at  any 
time  be  transferred,  conveyed  or  delivered  to  the 
Trustees  for  such  purposes  by  any  persons;  to  bor- 
row money,  with  or  without  security,  for  any  pur- 
pose, either  from  any  of  the  Trustees  individually 
or  from  others;  to  assume  the  payments  of  and  to 


72  Estate  of  Ralph  R.  Huesman  etc.,  vs. 

extend  and  renew  any  indebtedness  incurred  by  me 
or  b}'  my  Executors  or  Trustees,  or  secured  by  any 
property  which  may  at  any  time  form  a  part  of  the 
Trusteed  Property ;  to  invest  and  reinvest  the  Trus- 
teed Property  in  any  stocks,  bonds,  mortgages,  notes 
or  other  securities  or  property  of  any  kind  or  nature, 
real  or  personal,  notwithstanding  such  investments 
maj^  not  be  prescribed  by  law  or  rule  of  court  for 
the  investment  of  trust  funds,  and  to  change  such 
investments;  to  bu}-,  sell,  hold  and  otherwise  deal 
in  any  and  all  commodities  of  every  kind  and  de- 
scription whatsoever;  to  vote  any  corporate  stock 
either  in  person  or  by  proxy  [29]  for  any  purpose ; 
to  exercise  any  conversion  privilege  or  subscription 
right  given  to  the  Trustees  as  the  owners  of  any 
securities  forming  a  part  of  the  Trusteed  Property ; 
to  consent  to,  take  any  action  in  connection  with  and 
receive  and  retain  any  securities  resulting  from  any 
reorganization,  consolidation,  merger,  liquidation,  re- 
adjustment of  the  financial  structure  or  sale  of  the 
assets  of  any  corporation  or  other  organization  the 
securities  of  which  may  constitute  a  portion  of  the 
Trusteed  Property,  to  cause  any  securities  or  other 
property  which  may  at  an}^  time  form  a  part  of  the 
Trusteed  Property  to  be  issued,  held  or  registered 
in  the  individual  names  of  any  or  all  of  the  Trustees, 
or  in  the  name  of  their  nominee,  or  in  such  form 
that  title  will  pass  by  delivery;  provided  that  if  at 
the  time  of  my  death  I  am  the  owner,  either  directly 
or  indirectly  or  through  other  corporations  or  other- 
wise, of  stock  in  the  business  now  known  as  ^'Des- 
mond's" I  recommend  that  the  Trustees  sell  and 
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dispose  of  the  same  and  invest  the  proceeds  of  such 
sale  or  disposition  in  listed  marketable  securities;  I 
recommend  further  that  the  Trustees  tirst  offer  to 
sell  such  stock  to  the  heads  of  the  departments  of  the 
said  business,  or  to  such  of  them  as  are  able  to  pur- 
chase the  same,  otherwise  to  dispose  of  it  in  such 
manner  as  the  Trustees  shall  deem  most  advisable. 
The  Trustees  shall  have  full  power  and  authority 
to  determine  what  is  principal  of  the  Trusteed  Prop- 
try,  gross  income  or  net  distributable  income  there- 
from; except  that  all  bonuses,  royalties  and  re- 
coveries from  mines,  gas  or  oil  leases  or  wells,  all 
stock  dividends  and  proceeds  of  sale  of  stock  rights, 
and  all  gain  or  loss  which  may  result  from  payment, 
retirement  of  sale  of  stocks,  notes,  bonds  or  other 
securities  or  on  foreclosure  or  other  realization  upon 
mortgages  and  trust  deeds,  shall  inure  to  or  fall 
upon  principal,  [30]  and  all  cash  dividends  (other 
tlian  liquidating  dividends  stated  in  writing  to  be 
such  by  the  corporation  paying  the  same  or  proved 
to  the  satisfaction  of  the  Trustees  to  be  such  prior 
to  their  disbursement  thereof)  shall  go  to  income 
of  the  Trusteed  Property.  The  net  income  from 
real  propert}^  acquired  by  the  Trustees  on,  or  by 
acceptance  of  conveyance  in  lieu  of,  foreclosure  shall 
go  to  income  of  the  Trusteed  Property,  brokers'  or 
other  commissions  and  expenses  on  purchase  or  sale 
of  Trusteed  Property  shall  be  charged  against  prin- 
cipal. The  Trustees  may  pay  all  premiums  and 
assessments  of  any  policy  of  insurance  forming  part 
of  the  Trusteed  Property  and  exercise  any  option, 
privilege  or  j^enefit  in  connection  with  any  such  pol- 
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icy,  including  the  right  to  surrender  any  such  policy 
for  a  paid-up  policy  or  for  its  cash  surrender  value, 
use  any  such  policy  as  security  for  any  purpose  what- 
ever, assign  any  such  policy,  change  the  manner  in 
which  and  the  persons  to  whom  any  such  policy 
shall  be  payable  at  the  maturity  thereof,  apply  auto- 
matic loan  provisions  for  the  payment  of  premiums, 
and  direct  the  payment  of  dividends  thereon  to  be 
made  in  cash  or  to  be  applied  toward  the  reduction 
of  premiums. 

O.  All  discretions  in  this  Will  conferred  upon 
the  Trustees  shall,  unless  specifically  limited,  be 
absolute  and  their  exercise  conclusive  on  all  bene- 
ficiaries hereunder.  The  eniuneration  of  certain 
powers  and  discretions  of  the  Trustees  are  not  to  be 
construed  as  limiting  their  general  powers  and  dis- 
cretions, the  Trustees  being  hereby  vested  with  and 
having  as  to  the  Trusteed  Property  all  the  powers 
and  discretions  that  an  absolute  owner  of  property 
has  or  may  have. 

P.  If  my  wife  shall  elect  to  take  under  the  pro- 
visions of  this  Will,  then  and  in  that  event  only,  I 
expressly  direct  [31]  that  prior  to  any  investment 
the  Trustees  must  first  consult  my  wife,  Nurma  W. 
Huesman,  so  long  as  she  shall  live,  and  in  the  event 
she  objects  to  any  certain  investments  the  Trustees 
must  seek  a  new  and  different  investment  until  they 
shall  find  an  investment  that  is  approved  by  my  said 
wife;  in  all  other  matters  relating  to  the  Trusteed 
Property,  if  at  any  time  the  Trustees  shall  disagree 
in  any  matter  relating  to  the  Trusteed  Property,  the 
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decision  of  the  corporate  trustee  and  one  individual 
trustee  shall  be  required  in  any  matter  or  transac- 
tion, and  shall  be  valid  and  binding  as  if  all  the 
Trustees  had  joined  therein. 

Q.  No  person  dealing  with  the  Trustees  in  any 
manner  shall  be  under  any  obligation  to  see  to  the 
application  of  any  money  paid  to  the  Trustees,  or 
to  inquire  into  the  validity,  expediency  or  propriety 
of  any  act  of  the  Trustee,  or  into  any  of  the  pro- 
visions of  this  Will. 

R.  The  Trustees  shall  be  reimbursed  out  of  said 
Trusteed  Property  for  all  reasonable  expenses  in- 
curred in  the  management  and  protection  thereof 
and  the  Trustees  shall  be  paid  a  fair  and  just  com- 
pensation out  of  the  Trusteed  Property  for  their 
services  hereunder. 

Article  VI. 

In  making  division  of  the  Trusteed  Property  into 
separate  trusts  pursuant  to  the  provisions  of  para- 
graphs B,  C,  D,  E,  F  and  G  of  Article  V  of  this 
Will,  as  the  case  may  be,  the  Trustees  may  assign 
to  the  several  trusts  any  property  of  the  Trusteed 
Property  in  kind  or  any  undivided  interest  therein. 
A  separate  account  shall  be  kept  by  the  Trustees  of 
each  of  said  trusts  and  the  investments  in  each  of 
said  separate  trusts  shall  at  all  times  be  kept  the 
same  as  near  as  may  be,  and  to  [32]  that  end  joint 
investments  may  be  made  by  the  Trustees  on  behalf 
of  said  separate  trusts.  In  making  any  distribution 
pursuant  to  this  Will,  the  Trustees  may  distribute 
in  kind  any  property  of  the  Trusteed  Property  or 
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any  undivided  interest  therein.  The  judgment  of  the 
Trustees  respecting  the  vahie  of  any  property  as- 
signed to  the  several  trusts  or  distributed  in  kind 
shall  be  binding  and  conclusive  on  all  beneficiaries 
hereunder. 

Article  VII. 

(a)  I  nominate  and  appoint  my  nephew  Fred  B. 
Huesman  and  Marcellus  Doll,  and  the  Farmers  & 
Merchants  National  Bank  of  Los  Angeles,  Califor- 
nia, as  Trustees  under  this  Will,  except  that  if  my 
wife,  Nurma  W.  Huesman,  shall  elect  to  take  under 
the  provisions  of  this  Will,  then  the  Trustees  shall 
be  my  said  wife,  m}^  nephew  Fred  B.  Huesman  and 
Farmers  &  Merchants  National  Bank  of  Los  An- 
geles, California.  In  the  event  of  the  death,  resig- 
nation, refusal  or  incapacity  to  act  of  both  of  said 
individual  Trustees  and  all  sucessor  individual  Trus- 
tees appointed  under  the  provisions  of  this  Will, 
before  the  termination  of  all  the  trusts  hereby 
created,  then  the  corporate  Trustee  shall  thereafter 
be  the  sole  Trustee  hereunder  with  all  the  powers, , 
authorities  and  discretions  herein  given  to  the  origi- 
nal Trustees  jointly,  until  such  time  as  one  or  more 
successor  individual  Trustees  are  appointed. 

(b)  In  the  event  that  the  corporate  Trustee  at 
any  time  acting  hereunder  shall  be  merged  with  or 
consolidated  with  or  shall  sell  or  transfer  substan- 
tially all  of  its  assets  and  business  to  another  cor- 
poration, state  or  federal,  or  shall  be  in  any  manner 
reorganized,  or  reincorporated,  then  the  corporation 
resulting  from  such  merger,  consolidation,  reorgan- 
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ization  [33]  or  reincorporation,  or  the  corporation 
to  which  such  sale  or  transfer  shall  be  made,  shall 
thereupon  become  and  be  a  Trustee  hereunder  with- 
out the  execution  of  any  instrument  and  without 
any  further  action  on  the  part  of  any  of  the  Trustees 
or  beneficiaries  hereunder. 

(c)  The  corporate  Trustee  at  any  time  acting 
hereunder  may  resign  at  any  time  by  giving  at  least 
two  months  prior  written  notice  of  such  resignation 
to  all  the  individual  Trustees  then  acting  hereunder ; 
but  any  such  resignation  may  take  effect  before  the 
expiration  of  such  two  months  period  by  agreement 
of  all  the  Trustees  then  acting  hereunder.  The  in- 
dividual Trustees  or  one  individual  Trustee  if  there 
be  only  one,  at  any  time  acting  hereunder  shall  have 
the  power  at  any  time  and  from  time  to  time,  by  a 
written  instrument  signed  by  such  Trustees  or  Trus- 
tee, to  remove  the  corporate  Trustee  then  acting 
hereunder.  In  the  event  of  the  resignation,  removal, 
refusal  or  inability  to  act  of  the  corporate  Trustee  at 
any  time,  the  individual  Trustees  or  Trustee  then 
acting  hereunder  must,  by  a  written  instrument 
signed  by  them,  appoint  as  sucessor  corporate  Trus- 
tee hereunder  a  bank  or  trust  company.  Upon  such 
appointment  of  such  successor  corporate  Trustee,  the 
retiring  corporate  Trustee  shall  convey,  assign  and 
deliver  to  such  successor  corporate  Trustee,  all 
property  then  held  in  trust  hereunder,  and  the  re- 
ceipt of  such  successor  corporate  Trustee  shall  be  a 
full  and  complete  acquittance  and  discharge  to  such 
retiring  Trustee. 

(d)  Any  individual  Trustee  hereunder  shall  have 
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the  power  at  any  time,  by  a  written  instrument 
signed  by  him  or  her,  to  resign  as  a  Trustee  here- 
under and  to  appoint  as  successor  individual  Trustee 
any  person  whom  he  or  she  may  select.  In  [34] 
the  event  that  any  individual  Trustee  hereunder 
shall  at  any  time  die,  resign  or  become  incapable 
of  acting  hereunder,  without  having  appointed  a 
successor  Trustee,  then  the  other  individual  Trustee 
then  acting  hereunder  may,  by  an  instrument  in 
^^^:"iting  signed  by  him  or  her,  appoint  a  successor 
individual  Trustee  to  fill  such  vacancy. 

(e)  It  is  my  intention  that  as  far  as  practicable 
there  shall  at  all  times  be  two  individual  Trustees 
and  one  corporate  Trustee  acting  hereunder,  but 
during  the  vacancy  in  the  office  of  any  Trustee  here- 
under, irrespective  of  how  long  such  vacancy  shall 
continue,  the  remaining  Trustees  or  Trustee  here- 
under shall  have  and  exercise  all  the  powers,  authori- 
ties and  discretions  given  herein  to  all  the  Trustees. 

(f)  The  corporate  trustee  shall  at  all  times  be 
entitled  to  and  have  custody  and  possession  of  all 
the  property  and  assets  of  the  trusts  created  herein 
and  shall  keep  records  and  books  of  account  wherein 
all  the  assets  of  the  trust  and  all  transactions  with 
respect  thereto  shall  be  reflected.  Such  records  and 
books  of  account  shall  be  delivered  to  each  succeed- 
ing corporate  trustee.  The  individual  trustee  shaU  at 
all  reasona])le  tunes  have  access  to  such  records  and 
books  of  account  and  may  make  copies  of  the  whole 
or  such  portions  thereof  as  they  may  from  time  to 
time  require.  The  legal  title  to  all  property  held  in 
trust  hereunder  shall  be  and  remain  vested  in  the 
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Trustees  and  successor  Trustees,  individual  and  cor- 
porate, from  time  to  time  acting  hereunder,  without 
any  act  of  conveyance  or  transfer  to,  by  or  from  any 
succeeding  or  retiring  Trustee,  and  the  Trustees  or 
Trustee,  and  successor  Trustees  or  Trustee  from 
time  to  time  acting  hereunder,  shall  have  all  the 
rights,  powers  and  authorities,  discretionary  or 
otherwise,  [35]  herein  granted  to  the  original  Trus- 
tees jointly.  No  successor  Trustee  shall  be  obliged 
to  inquire  into  or  be  in  any  way  accountable  for 
the  previous  administration  of  the  Trusteed  Prop- 
erty. 

(g)  I  expressly  direct  that  no  Trustee  hereunder 
shall  be  required  to  give  any  bond  or  security  for 
the  proper  discharge  of  his,  her  or  its  duties  here- 
under, nor  shall  any  Trustee  hereunder  ever  be 
liable  for  any  act  or  default  of  any  co-trustee  or 
predecessor  Trustee,  nor  for  any  loss  sustained  by 
any  trust  created  hereunder  or  by  any  beneficiaries 
or  beneficiary  thereof  through  any  error  of  judg- 
ment, but  only  for  his,  her  or  its  own  willful  de- 
fault. 

Article  VIII. 

In  the  event  that  any  provision  or  provisions  of 
this  Will  are,  or  are  adjudged  to  be,  for  any  reason, 
unenforceable,  I  direct  that,  disregarding  such,  the 
remaining  provisions  hereof  shall  subsist  and  be 
carried  into  effect. 

Article  IX. 

(a)  I  nominate  and  appoint  as  Executors  of  this 
Will  my  nephew  Fred  B.   Huesman,   my  nephew 
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Marcellus  Doll  and  the  Farmers  &  Merchants  Na- 
tional Bank  of  Los  Angeles,  California,  or  such  of 
them  as  shall  qualify,  and  in  the  event  of  the  death, 
resignation,  refusal  or  inability  to  act  of  any  of 
them,  the  others  or  other  of  them  shall  act  alone, 
except  that  if  my  wife  shall  elect  to  take  under  this 
Will  then  I  nominate  her  as  an  executrix  in  the 
place  of  my  said  nephew  Marcellus  Doll.  My  Exe- 
cutors are  authorized  to  lease,  encumber  and  sell 
property  from  my  estate  subject  to  such  confirma- 
tion as  may  be  required  by  law  and  the  Executors 
may  continue  to  hold,  manage  and  operate  any  prop- 
erty and  subject  to  court  approval  any  business  [36] 
belonging  to  my  estate.  The  bank  shall  have  physical 
possession  and  custody  of  the  property  of  my  estate, 
subject  to  the  right  of  the  co-Executors  to  have 
access  to  it  at  all  reasonable  times,  and  may  make 
all  disbursements. 

(b)  I  expressly  direct  that  no  Executor  here- 
under shall  be  required  to  give  any  bond  or  security 
for  the  proper  discharge  of  his,  her  or  its  duties 
hereunder. 

In  Witness  Whereof,  I  have  hereunto  set  my  hand 
and  seal  to  this  my  Last  Will  and  Testament,  con- 
sisting of  thirty-seven  (37)  typewritten  pages,  in- 
cluding the  page  signed  by  the  witnesses,  on  the  left 
hand  margin  of  each  of  which  I  have  placed  my 
signature  for  greater  security  and  better  identifica- 
tion this  4th  day  of  April,  A.D.  1944. 

[Seal]  RALPH  R.  HUESMAN, 

(Christened  as  Raphael  R. 
Huesman.) 
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The  foregoing  instrument,  consisting  of  thirty- 
seven  (37)  typewritten  pages,  this  included,  each 
page  thereof  bearing  on  its  left  hand  margin  the 
signature  of  the  Testator,  was  on  this  4th  day  of 
April,  1944,  signed,  sealed,  published  and  declared 
by  the  said  Testator  as  and  for  his  Last  Will  and 
Testament,  in  the  presence  of  us,  who,  at  his  re- 
quest and  in  his  presence  and  in  the  presence  of 
each  other,  have  hereunto  subscribed  our  names  as 
witnesses  thereto,  we  and  each  of  us  believing  that 
the  Testator  was  at  the  time  of  the  execution  of 
this,  his  Last  Will  and  Testament,  of  sound  and  dis- 
posing mind  and  memory  and  was  not  influenced 
by  any  person  whomsoever  and  was  at  the  time 
hereof,  cognizant  of  any  and  all  persons  who  had 
any  right  or  claim  upon  him. 

/s/  LEONORE  M.  ZINNER, 

Residing  at :  1604  Fremont  So.  Pasadena  Calif. 

/s/  ARTHUR  ROOT, 

Residing  at :  6143  Santa  Fe  Ave  Huntington  Park 
Calif. 

/s/  JOHN  R.  SCANILIN, 
Residing  at:  122  N  Anita  Ave.  L.  A.  Calif.  [37] 
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EXHIBIT    B 

No.  233,009 

ESTATE  OP  RALPH  R.  HUESMAN, 

Deceased. 

In  the  Matter  of 
The  Estate  of  RALPH  R.  HUESMAN, 

Deceased. 

PETITION  FOR  INSTRUCTIONS  TO 
TESTAMENTARY  TRUSTEES 

To  the  Above-Entitled  Superior  Court: 

The  petition  of  Nurma  W.  Huesman,  Fred  B. 
Huesman  and  Farmers  and  Merchants  National 
Bank  of  Los  Angeles,  respectfully  shows  that: 

I. 

Petitioners  are  the  duly  appointed,  qualified  and 
acting  Executors  under  the  Will  of  Ralph  R.  Hues- 
man,  deceased. 

Petitioners  are  the  Trustees  named  in  said  Will 
of  Ralph  R.  Huesman,  deceased;  and  petitioners 
have  accepted,  and  hereby  do  accept  the  Trust 
created  and  declared  therein. 

11. 

The  estate  has  been  appraised  by  an  Inheritance 
Tax  Appraiser  in  the  sum  of  $3,749,196.98,  as 
shown  by  the  inventory  and  appraisement  on  file 
herein. 

III. 

The  first  Notice  to  Creditors  was  published  on 
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June  21,  1944,  and  the  time  for  filing  claims  has 
expired.  Claims  and  indebtedness  against  the  estate 
for  ordinary  executors  and  attorneys  fees  and  com- 
missions will  amount  to  approximately  $150,000.00. 

IV. 

The  net  value  of  the  estate  available  for  the  pay- 
ment of  taxes  and  legacies  and  other  charges  is 
approximately  $3,599,000.00. 

V. 

Among  the  assets  of  the  Estate  of  Ralph  R. 
Huesman,  deceased,  and  constituting  a  part  of  the 
corpus  thereof,  is  an  item  of  compensation  due  the 
decedent  in  the  form  of  a  bonus  from  Desmond's, 
a  corporation,  in  the  sum  of  $80,517.00. 

VI. 

Among  the  claims  filed  and  allowed  is  that  of 
Desmond's,  a  corporation,  which  has  been  allowed 
in  the  sum  of  $30,562.06,  representing  the  balance 
of  mutual  accounts  between  Desmond's  and  the 
decedent,  as  follows: 

Promissory  note  due  Desmond's $  80,283.30 

Interest  on  note  to  date  of  death 3,231.20 

Advances  on  open  account 27,094.51 

Total  due  Desmond's  at  date  of  death.  110,690.01 
Plus  Additional  interest  on  note  to  date 

of  claim    470.05 


Total  due  Desmond's  at  date  of  claim.   111,079.06 
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Less  Compensation  due  decedent  in  form 

of  bonus  at  date  of  death $  80,517.00 


Net  amount  due  Desmond's  and  al- 
lowed as  a  claim $  30,562.06 


YII. 

Under  a  Petition  for  Order  to  Borrow  Money  on 
Unsecured  Note,  filed  herewith,  the  executors  pro- 
pose to  pay  to  Desmond's  the  full  amount  of  de- 
cedent's aforesaid  indebtedness  plus  interest,  in 
the  total  sum  of  $111,079.06;  and  to  receive  from 
Desmond's  the  sum  of  $80,517.00  specifically  as 
compensation  due  to  the  decedent  in  the  form  of 
a  bonus  at  the  time  of  his  death.  As  a  result  of 
said  mutual  payments,  Desmond's  claim  against  the 
estate  will  thereby  be  fully  paid;  and  the  amount 
of  $80,517.00  received  specifically  as  compensation 
due  to  the  decedent  in  the  form  of  a  bonus  at  the 
time  of  his  death  shall  become  available  to  the  Ex- 
ecutors for  distribution. 

VIII. 

By  the  terms  of  the  Will  the  net  estate,  beiug 
in  excess  of  $250,000.00,  is  to  be  distributed  to  your 
petitioning  Trustees.  Of  the  total  net  estate  ap- 
proximately 60%  is  to  be  held  in  trust  for  the  lives 
of  Nurma  W.  Huesman  and  Carol  Ann  Huesman 
Marcato;  and  the  balance  is  to  be  distributed  to 
certain  named  beneficiaries  within  a  period  of  five 
years  after  distribution  to  Trustees.  One  of  said 
beneficiaries  is  Loyola  Laiiversity  of  Los  Angeles, 
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Regents'  Fund,  which  is  entitled  to  a  sum  of  money 
equal  to  approximately  5%  of  the  Trusteed  prop- 
erty, amounting  to  approximately  $98,000.00. 

rx. 

Loyola  University  is  an  educational  institution 
located  in  Los  Angeles,  California.  Said  institu- 
tion is  in  need  of  cash  funds  and  desires  a  partial 
distribution  of  the  bequest  in  its  favor  under  de- 
cedent's will  in  the  amount  of  said  bonus,  to  wit, 
the  sum  of  $80,517.00. 

X. 

No  Inheritance  Taxes  due  to  the  State  of  Cali- 
fornia have  been  determined  or  paid;  but  the  be- 
quest made  for  the  benefit  of  Loyola  University 
is  not  subject  to  said  California  Inheritance  Tax 
by  reason  of  the  fact  that  said  Loyola  University 
is  an  educational  institution  which  is  exempt  from 
said  California  Inheritance  Tax.  Written  consent 
of  the  State  Controller  to  the  proposed  distribution 
is  filed  herewith. 

XL 

Under  a  petition  for  partial  distribution,  filed 
herewith,  the  Executors  have  requested  that  the 
Court  make  an  order  requiring  and  directing  that 
the  Executors  receiving  said  sum  of  $80,517.00  from 
Desmond's  specifically  as  compensation  due  to 
decedent  in  the  form  of  a  bonus  at  the  time  of  his 
death.,  shall  deliver  said  specific  sum  to  Murma  W. 
Huesman,  Fred  B.  Huesman  and  Farmers  and 
Merchants  National  Bank  of  Los  Angeles,  as  Trus- 
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tees  under  the  Will  of  Ralph  R.  Huesman,  deceased, 
for  the  purpose  of  making  immediate  distribution 
of  said  specific  sum  to  Loyola  University  of  Los 
Angeles,  Regents'  Fund,  in  partial  satisfaction  of 
its  bequest  under  the  Will  of  said  Ralph  R.  Hues- 
man,  deceased. 

XII. 
Upon  the  granting  of  said  Order  by  the  Court, 
and  distribution  of  said  sum  in  accordance  there- 
with by  the  Executors,  said  sum  of  $80,517.00 
received  from  Desmond's  specifically  as  compensa- 
tion due  to  the  decedent  in  the  form  of  a  bonus 
at  the  time  of  his  death,  shall  become  the  sole 
estate  of  said  Testamentary  Trust.  There  will  be 
no  liabilities  to  any  creditors  under  said  Trust. 
The  said  legacy  or  share  of  the  estate  set  forth 
above  may  be  distributed  to  Loyola  University, 
Regents'  Fund,  as  the  institution  entitled  thereto, 
without  loss  to  the  creditors  or  injury  to  the  Trust 
Estate,  or  any  person  interested  therein.  The  State 
Controller  has,  in  writing,  consented  to  said  dis- 
triVmtion.  The  Trustees  deem  it  unnecessary  that  the 
legatee  give  a  bond  and  request  that  such  bond  be 
dispensed  with. 

XIII. 

The  heirs  at  law  of  said  deceased  are: 
Name:   Nurma  W.  Huesman. 
Age:  Adult. 

Residence  (Street  and  City) :    10811  Ambazac 
Way,  Bel  Air,  Los  Angeles  24,   California. 
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Name:   Carrol  Ann  Huesman  Marcato. 
Age:  Adult. 

Residence  (Street  and  City) :    24  East  82nd 
St.,  New  York  City,  N.  Y. 

The  legatees  and  devisees  are: 

Name,  Nurma  W.  Huesman ;  age,  adult ;  residence 
(street  and  city),  10811  Ambazac  Way,  Bel  Air, 
Los  Angeles  24,  California. 

Name,  Carrol  Ann  Huesman  Marcato ;  age,  adult  ; 
residence  (street  and  city),  24  East  82nd  St.,  New 
York  City,  N.  Y. 

Name,  Fred  H.  Huesman;  age,  adult;  residence 
(street  and  city),  728  E.  Windsor  Rd.,  Glendale, 
Calif. 

Name,  Mathilda  Josephine  Huesman  Doll;  age, 
adult;  residence  (street  and  city),  1219  Viscano 
Dr.,  Glendale,  Calif. 

Name,  Frank  F.  Huesman;  age,  adult;  residence 
(street  and  city),  915  E.  Lomita  Ave.,  Glendale, 
Calif. 

Name,  Fred  B.  Huesman;  age,  adult;  residence 
(street  and  city),  616  So.  Broadway,  Los  Angeles, 
Calif. 

Name,  Marcellus  Doll;  age,  adult;  residence 
(street  and  city),  714  N.  Linden  Dr.,  Beverly  Hills, 
Calif. 

Name,  Mary  Gerard  Huesman;  age,  adult;  resi- 
dence (street  and  city),  728  E.  Windsor  Rd.  Glen- 
dale, Calif. 
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Name,  Dr.  Henry  M.  Rooney;  age,  adult;  resi- 
dence (street  and  city),  832  S.  Windsor  Rd.,  Los 
Angeles,  Calif. 

Name,  Mrs.  May  Rooney;  age,  adult;  residence 
(street  and  city),  832  S.  Windsor  Rd.,  Los  Angeles, 
Calif. 

Name,  Leonora  Zinner;  age,  adult;  residence 
(street  and  city),  1604  Fremont  Ave.,  South  Pasa- 
dena, Calif. 

Name,  Mrs.  Gregory  Haran;  age  adult;  residence 
(street  and  city),  456  Redwood  Road,  Box  #456, 
Corte  Madera,  California. 

Name,  Loyola  University  of  Los  Angeles;  resi- 
dence (street  and  city),  7101  W.  80th  St.,  Los 
Angeles,  Calif. 

Name,  Employees'  Retirement  Plan  of  Des- 
mond's; residence  (street  and  city),  616  So.  Broad- 
way, Los  Angeles,  Calif. 

XIV. 

Wherefore,  Petitioners  pray  that  the  Clerk  shall 
set  this  petition  for  hearing  by  the  Court;  that 
notice  of  the  time  and  place  fixed  for  such  hearing 
shall  be  given  in  the  manner  required  by  law;  that 
the  Court  make  an  order  instructing,  requiring  and 
directing  that  said  sum  of  $80,517.00,  received  by 
the  Executors  from  Desmond's  specifically  as  com- 
pensation due  to  the  decedent  in  the  form  of  a  bonus 
at  the  time  of  his  death,  and  delivered,  under  Order 
of  the  Court,  as  a  specific  sum  to  Nurma  W.  Hues- 
man,  Fred  B.  Huesman  and  Farmers  and  Mer- 
chants National  Bank  of  Los  Angeles,  as  Trustees 
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under  the  Will  of  Ralph  R.  Huesman,  deceased, 
for  the  purpose  of  making  immediate  distribution 
of  said  specific  sum  to  Loyola  University  of  Los 
Angeles,  Regents'  Fund  in  partial  satisfaction  of 
its  bequest  under  the  Will  of  said  Ralph  R.  Hues- 
man,  deceased;  shall  be  delivered  as  a  specific  sum 
to  Loyola  LTniversity  of  Los  Angeles,  Regents' 
Fund,  in  partial  satisfaction  of  its  bequest  under 
the  Will  of  said  Ralph  R.  Huesman,  deceased;  that 
the  Court  order  that  no  bond  shall  be  required  by 
reason  of  any  decree  of  partial  distribution  granted 
hereunder;  and  that  the  Court  make  any  and  all 
other  necessary  and  proper  orders  that  may  be  re- 
quired in  the  premises. 

Dated:  April  6,  1945. 


Nurma  W.  Huesman, 


FARMERS  AND  MERCHANTS  NATIONAL 
BANK  OF  LOS  ANGELES, 

By  R.  G.  LEMMON, 

Assistant  Trust  Officer. 


Neil  S.  McCarthy, 

Attorney  for  Petitioners. 

State  of  California, 
County  of  Los  Angeles — ss. 

Nurma  W.  Huesman,  being  sworn,  says :  That  she 
is  one  of  the  petitioners  in  the  above-entitled  action ; 
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that  she  has  read  the  foregoing  petition  and  knows 
the  contents  thereof;  that  the  same  is  true  of  her 
own  knowledge,  except  as  to  the  matters  which  are 
therein  stated  on  her  information  or  belief  and  as 
to  those  matters  that  she  believes  it  to  be  true. 

NURMA  W.  HUESMAN. 

Subscribed  and  sworn  to  before  me  on  April  6, 
1945. 

MELBA  S.  DEEMING, 

Notary  Public  in  and  for 
Said  County  and  State. 
State  of  California, 
County  of  Los  Angeles — ss. 

R.  G.  Lemmon,  being  sworn,  says:  That  he  is 
the  Assistant  Trust  Officer  of  the  Farmers  and 
Merchants  National  Bank  of  Los  Angeles,  a  na- 
tional banking  association,  one  of  the  petitioners 
in  the  above-entitled  action,  and  that  he  is  author- 
ized to  make  this  verification  for  and  on  behalf  of 
said  corporation;  that  he  has  read  the  foregoing 
petition  and  knows  the  contents  thereof;  that  the 
same  is  true  of  his  own  knowledge,  except  as  to 
those  matters  which  are  therein  stated  on  his  in- 
formation or  belief,  and  as  to  those  matters  he 
believes  it  to  be  true. 

R.  G.  LEMMON. 

Subscribed  and  sworn  to  before  me  on  April  6, 
1945. 

G.  F.  BIETSCH, 

Notary  Public  in  and  for 
Said  County  and  State. 
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EXHIBIT    C 

No.  233,009 

Estate  of  EALPH  R.  HUESMAN, 

Deceased. 

In  the  Matter  of 
The  Estate  of  RALPH  R.  HUESMAN, 

Deceased. 

PETITION  FOR  PARTIAL 
DISTRIBUTION 

To  the  Alcove-Entitled  Sui^erior  Court: 

The  petition  of  Niirma  W.  Hnesman,  Fred  B. 
Huesman  and  Farmers  and  Merchants  National 
Bank  of  Los  Angeles,  respectfully  shows  that : 

I. 

Petitioners  are  the  duly  appointed,  qualified  and 
acting  executors  under  the  AYill  of  Ralph  R.  Hues- 
man,  deceased,  and  are  the  trustees  named  in  said 
Will  to  whom  the  property  will  be  distributed  in 
this  proceeding  as  trustees,  and  join  in  this  petition 
as  such  executors  and  trustees. 

11. 

The  estate  has  been  appraised  by  an  Inheritance 
Tax  Appraiser  in  the  sum  of  $3,749,196.98,  as  shown 
by  the  inventory  and  appraisement  on  file  herein. 

III. 

The  first  Notice  to  Creditors  was  published  on 
June  21,  1944,  and  the  time  for  filing  claims  has 
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expired.  Claims  and  indebtedness  against  the  estate 
for  ordinary  executors  and  attorneys  fees  and  com- 
missions will  amount  to  approximately  $150,000.00. 

IV. 

The  net  value  of  the  estate  available  for  the  pay- 
ment of  taxes  and  legacies  and  other  charges  is 
approximately  $3,599,000.00. 

V. 

Among  the  assets  of  the  Estate  of  Ralph  R. 
Huesman,  deceased,  and  constituting  a  part  of  the 
corpus  thereof,  is  an  item  of  compensation  due  the 
decedent  in  the  form  of  a  ])onus  from  Desmond's, 
a  corporation,  in  the  sum  of  $80,517.00. 

VI. 

Among  the  claims  filed  and  allowed  is  that  of 
Desmond's,  a  corporation,  which  has  been  allowed 
in  the  sum  of  $30,562.06,  representing  the  balance 
of  mutual  accounts  between  Desmond's  and  the 
decedent,  as  follows: 

Promissory  note  due  Desmond's $  80,283.30 

Interest  on  note  to  date  of  death 3,231.20 

Advances  on  open  account 27,094.51 

Total  due  Desmond's  at  date  of  death.  110,609.01 
Plus  additional  interest  on  note  to  date 

of  claim    470.05 


Total  due  Desmond's  at  date  of  claim.   111,079.06 
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Less  compensation  due  decedent  in  form 

of  bonus  at  date  of  death 80,517.00 


Net  amount  due  Desmond's  and  al- 
lowed as  a  claim $  30,562.06 

VII. 

Under  a  Petition  for  Order  to  Borrow  on  Un- 
secured Note,  filed  herewith,  the  executors  propose 
to  pay  to  Desmond's  the  full  amount  of  decedent's 
aforesaid  indebtedness  plus  interest,  in  the  total 
sum  of  $111,079.06;  and  to  receive  from  Desmond's 
the  sum  of  $80,517.00  specifically  as  compensation 
due  to  the  decedent  in  the  form  of  a  bonus  at  the 
time  of  his  death.  As  a  result  of  said  mutual  pay- 
ments, Desmond's  claim  against  the  estate  will 
thereby  be  fully  paid;  and  the  amount  of  $80,517.00 
received  specifically  as  compensation  due  to  the  de- 
cedent in  the  form  of  a  bonus  at  the  time  of  his 
death  shall  become  available  for  distribution. 

VIII. 

By  the  terms  of  the  Will  the  net  estate,  being 
in  excess  of  $250,000.00,  is  to  be  distributed  to  Trus- 
tees, who  are  the  same  persons  as  your  petitioning 
executors.  Of  the  total  net  estate  approximately 
60%  is  to  be  held  in  trust  for  the  lives  of  Nurma 
W.  Huesman  and  Carol  Ann  Huesman  Marcato; 
and  the  balance  is  to  be  distributed  to  certain  named 
beneficdaries  within  a  period  of  five  years  after 
distribution  to  trustees.  One  of  said  beneficiaries 
is    Loyola    University    of    Los    Angeles,    Regents' 
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Fund,  which  is  entitled  to  a  sum  of  money  equal 
to  approximately  5%  of  the  Trusteed  Property, 
amounting  to  approximately  $98,000.00. 

IX. 

Loyola  University  is  an  educational  institution 
located  in  Los  Angeles,  California.  Said  institution 
is  in  need  of  cash  funds  and  desires  a  partial  dis- 
tribution of  the  bequest  in  its  favor  under  dece- 
dent's will  in  the  amount  of  said  bonus,  to  wit,  the 
sum  of  $80,517.00. 

X. 

No  Inheritance  Taxes  due  to  the  State  of  Cali- 
fornia have  been  determined  or  paid;  but  the  be- 
quest made  for  the  benefit  of  Loyola  L^niversity  is 
not  subject  to  said  California  Inheritance  Tax  by 
reason  of  the  fact  that  said  Loyola  University  is  an 
educational  institution  which  is  exempt  from  said 
California  Inheritance  Tax.  Written  consent  of 
the  State  Controller  to  the  proposed  distribution 
is  filed  herewith. 

XI. 

The  Estate  is  but  little  indebted.  The  State  Con- 
toller  has  in  writing  consented  to  said  distribution. 
The  legacy  or  share  of  the  Estate  set  forth  above 
may  be  distributed  to  Loyola  University,  Regents' 
Fund,  as  the  institution  entitled  thereto  without 
loss  to  the  creditors  or  injury  to  the  Estate  or  any 
person  interested  therein.  Sufficient  assets  will 
remain  in  the  hands  of  the  executors  to  pay  all 
debts  of  administration.   The  executors  deem  it  un- 
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necessary  that  the  legatee  give  a  bond  and  request 
that  such  bond  be  dispensed  with. 

XII. 

The  heirs  at  law  of  said  deceased  are: 

Name :   Nurma  W.  Huesman. 

Age:   Adult. 

Residence  (Street  and  City)  :    10811  Ambazac 
Way,  Bel  Air,  Los  Angeles  24,  California. 
Name:  Carol  Ann  Huesman  Marcato. 

Age:   Adult. 

Residence    (Street  and   City) :    24  East  82nd 
St.,  New  York  City,  N.  Y. 

The  legatees  and  devisees  are: 

Name,  Nurma  W.  Huesman ;  age,  adult ;  residence 
(street  and  city),  10811  Am])azac  Way,  Bel  Air,  Los 
Angeles  24,  California. 

Name,  Carol  Ann  Huesman  Marcato;  age,  adult; 
residence  (street  and  city),  24  East  82nd  St.,  New 
York  City,  N.  Y. 

Name,  Fred  H.  Huesman;  age,  adult;  residence 
(street  and  city),  728  E.  Windsor  Rd.,  Glendale, 
Calif. 

Name,  Mathilda  Josephine  Huesman  Doll;  age, 
adult;  residence  (street  and  city),  1219  Viscano  Dr., 
Glendale,  Calif. 

Name,  Frank  F.  Huesman;  age,  adult;  residence 
(street  and  city),  915  E.  Lomita  Ave.,  Glendale, 
Calif. 
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Name,  Fred  B.  Huesman;  age,  adult;  residence 
(street  and  city),  616  So.  Broadway,  Los  Angeles, 
Calif. 

Name,  Marcellus  Doll;  age,  adult;  residence 
(street  and  city),  714  N.  Linden  Dr.,  Beverly  Hills, 
Calif. 

Name,  Mary  Gerard  Huesman;  age,  adult;  resi- 
dence (street  and  city),  728  E.  Windsor  Rd.,  Glen- 
dale,  Calif. 

Name,  Dr.  Henry  M.  Rooney;  age,  adult;  resi- 
dence (street  and  city),  832  So.  Windsor  Rd.,  Los 
Angeles,  Calif. 

Name,  Mrs.  May  Rooney;  age,  adult;  residence 
(street  and  city),  832  S.  Windsor  Rd.,  Los  Angeles, 
Calif. 

Name,  Leonora  Zinner;  age,  adult;  residence 
(street  and  city),  1604  Fremont  Ave.,  South  Pasa- 
dena, Calif. 

Name,  Mrs.  Gregory  Haran ;  age,  adult ;  residence 
(street  and  city),  456  Redwood  Road,  Box  #456, 
Corte  Madera,  California. 

Name,  Loyola  University  of  Los  Angeles;  resi- 
dence (street  and  city),  7101  W.  80th  St.,  Los 
Angeles,   Calif. 

Name,  Employees'  Betirement  Plan  of  Des- 
mond's; residence  (street  and  city),  616  So.  Broad- 
way, Los  Angeles,  Calif. 

XIII. 

Wherefore,  Petitioners  pray  that  the  clerk  shall 
set  this  petition  for  hearing  by  the   Court;   that 
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notice  of  the  time  and  place  fixed  for  such  hearing 
shall  1)6  given  in  the  manner  required  by  law;  that 
the  Court  make  an  order  requiring  and  directing 
that  the  executors  receiving  said  sum  of  $80,517.00 
from  Desmond's  specifically  as  compensation  due  to 
the  decedent  in  the  form  of  a  bonus  at  the  time  of 
his  death,  shall  deliver  said  specific  sum  to  Nurma 
W.  Huesman,  Fred  B.  Huesman  and  Farmers  and 
Merchants  National  Bank  of  Los  Angeles,  as  Trus- 
tees under  the  Will  of  Ralph  R.  Huesman,  deceased, 
for  the  purpose  of  making  immediate  distribution 
of  said  specific  sum  to  Loyola  University  of  Los 
Angeles,  Regents'  Fund,  in  partial  satisfaction  of 
its  bequest  under  the  Will  of  said  Ralph  R.  Hues- 
man,  deceased;  that  the  Court  order  that  no  bond 
shall  be  required  by  reason  of  any  decree  of  partial 
distribution  granted  hereunder;  and  that  the  Court 
make  any  and  all  other  necessary  and  proper  orders 
that  may  be  required  in  the  premises. 

Dated:  April  6,  1945. 

/s/  NURMA  W.  HUESMAN. 

FARMERS    AND    MERCHANTS    NATIONAL 
BANK  OF  LOS  ANGELES, 

By        R.  G.  LEMMON, 

Assistant  Trust  Officer. 

/s/  NEIL  s.  McCarthy, 

Attorney  for  Petitioners. 
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State  of  California, 
County  of  Los  Angeles — ss. 

Nurma  W.  Hiiesman,  being  sworn,  says:  That 
she  is  one  of  the  petitioners  in  the  above-entitled 
action ;  that  she  has  read  the  foregoing  petition  and 
knows  the  contents  thereof;  that  the  same  is  true  of 
her  ow^n  knowledge,  except  as  to  the  matters  which 
are  therein  stated  on  her  information  or  belief,  and 
as  to  those  matters  that  she  believes  it  to  be  true. 

NURMA  W.  HUESMAN. 

Subscribed  and  sworn  to  before  me  on  April  6, 
1945. 

MELBA  S.  DEEMING, 

Notary  Public  in  and  for 
Said  Countv  and  State. 

State  of  California, 
County  of  Los  Angeles — ss. 

R.  G.  Lemmon,  being  sworn,  says :  That  he  is  the 
Assistant  Trust  Officer  of  the  Farmers  and  Mer- 
chants National  Bank  of  Los  Angeles,  a  national 
banking  association,  one  of  the  petitioners  in  the 
above-entitled  action,  and  that  he  is  authorized  to 
make  this  verification  for  and  on  behalf  of  said 
corporation;  that  he  has  read  the  foregoing  peti- 
tion and  knows  the  contents  thei'cof ;  that  th(»  sam 
is  true  of  his  own  knowledge,  except  as  to  those 
matters  which  are  therein  stated  on  his  information 
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or  belief,  and  as  to  those  matters  he  believes  it  to 
be  true. 

R.  (J.  LEMMON. 

Subscribed  and  sworn  to  before  me  on  April  6, 
1945. 

G.  F.  BIETSCH, 

Notary  Public  in  and  for 
Said  County  and  State. 

EXHIBIT    D 

In  the  Superior  Court  in  the  State  of  California 
in  and  for  the  County  of  Los  Angeles 

No.  233,009 

In  the  Matter  of 

The  Estate  of  RALPH  R.  HUESMAN, 

Deceased. 

ORDER      INSTRUCTING      TESTAMENTARY 
TRUSTEES    TO    MAKE    PARTIAL    DIS- 
I        TRIBUTION 

Nurma  W.  Huesman,  Fred  B.  Huosman  and 
Fanners  and  Merchants  National  Bank  of  Los 
Antr(*les,  bein^]^  the  Executors  under  the  Will  of 
Ralph  R.  Huesman,  Deceased,  and  also  being  the 
persons  named  as  Trustees  in  said  Will  of  Ralph  R. 
Huesman,  Deceased,  having  filed  herein  on  the  10th 
day  of  April  1945,  their  petition  praying-  for  an 
order  instructing,  requiring  and  directing  that  a 
certain    sum    of   Eighty   Thousand    Five    Hundred 
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Seventeen  Dollars  ($80,517.00)  should  be  distributed 
to  Loyola  University  of  Los  Angeles,  Regents' 
Fund,  in  partial  satisfaction  of  its  bequest  under 
Will  of  Ralph  R.  Huesman,  Deceased,  and  said 
petition  this  day  coming  on  regularly  to  be  heard; 
proof  having  been  made  to  the  satisfaction  of  the 
Court,  the  Court  finds  that  notice  of  hearing  on 
said  petition  has  been  regularly  given  for  the  period 
and  in  the  manner  required  by  it  under  Sections 
1120  and  1200  of  the  Probate  Code;  and  no  person 
appearing  to  contest  the  same; 

The  Court  after  hearing  the  evidence,  finds  that 
all  the  allegations  of  said  petition  are  true;  that 
Nurma  W.  Huesman,  Fred  B.  Huesman  and  Farm- 
ers and  Merchants  National  Bank  of  Los  Angeles, 
are  the  Trustees  appointed  by  the  Will  of  Ralph 
R.  Huesman,  Deceased;  that  said  persons  have  ac- 
cepted the  trusts  created  and  declared  in  said  Will ; 
that  amoung  the  assets  of  said  Estate  and  consti- 
tuting a  part  of  the  corpus  thereof,  is  an  item  of 
compensation  due  the  decedent  in  the  form  of  a 
bonus  from  Desmond's,  a  corporation,  in  the  sum 
of  Eighty  Thousand  Five  Hundred  Seventeen  Dol- 
lars ($80,517.00)  ;  that  among  the  claims  filed  and 
allowed  is  that  of  Desmond's,  a  corporation, 
amounting  in  gross  to  One  Hundred  Eleven  Thou- 
sand Seventy-nine  6/100  Dollars  ($111,079.06)  ;  that 
under  an  order  authorizing  said  Executors  to  bor- 
row money  on  an  unsecured  note,  granted  by  this 
Court  on  this  day,  the  Executors  will  borrow  One 
Hundred  Ten  Thousand  Dollars  ($110,000.00)  and 
pay  to  Desmond's,  a  corporation,  the  full  amount 
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of  decedent's  aforesaid  indebtedness  plus  interest  in 
the  total  amount  of  One  Hundred  Eleven  Thou- 
sand Seventy-nine  6/100  Dollars  ($111,079.06)  and 
will  receive  from  Desmond's,  the  sum  of  Eighty 
Thousand  Five  Hundred  Seventeen  Dollars  ($80,- 
517.00),  specifically  as  compensation  due  to  the  de- 
cedent in  the  form  of  a  bonus  at  the  time  of  his 
death;  that  as  a  result  of  said  mutual  pajmients, 
Desmond's  claim  against  the  Estate  will  thereby  be 
fully  paid;  and  the  amount  of  Eighty  Thousand 
Five  Hundred  Seventeen  Dollars  ($80,517.00)  re- 
ceived specifically  as  compensation  due  to  the  de- 
cedent in  the  form  of  a  bonus  at  the  time  of  his 
death,  shall  become  available  for  distribution; 

That  by  the  terms  of  the  Will,  the  net  estate,  being* 
in  excess  of  Two  Hundred  Fifty  Thousand  Dollars 
($250,000.00),  is  to  be  distributed  to  Nurma  W. 
Huesman,  Fred  B.  Huesman  and  Farmers  and 
Merchants  National  Bank  of  Los  Angeles,  as  Trus- 
tees under  the  Will  of  Ralph  R.  Huesman,  De- 
ceased; that  one  of  the  beneficiaries  of  said 
testamentary  trust  is  Loyola  University  of  Los 
Angeles,  Regents'  Fund,  which  is  entitled  to  a  sum 
of  money  equal  to  approximately  Five  Per  cent 
(5%)  of  the  trusteed  property,  amounting  to  ap- 
proximately Ninety  Eight  Thousand  Dollars  ($98,- 
000,00) ;  that  said  Loyola  University  is  an  educa- 
tional institution  located  in  Los  Angeles,  California ; 
that  said  institution  is  in  need  of  cash  funds  and 
desires  a  partial  distribution  of  the  'nequest  in  its 
favor  under  decedent's  Will  in  the  amount  of  said 
bonus,  to  wit,  the  sum  of  Eighty  Thousand  Five 
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Hundred  Seventeen  Dollars  ($80,517.00)  ;  that  the 
State  Comptroller  through  the  Assistant  Inherit- 
ance Tax  Attorneys,  has  consented  to  the  granting 
of  the  petition  for  partial  distribution,  without 
first  having  the  California  Inheritance  Taxes  de- 
termined and  paid; 

That  under  an  order  and  decree  of  partial  dis- 
tribution granted  by  this  Court  on  this  day,  the 
Executors,  upon  receiving  said  sum  of  Eighty  Thou- 
sand Five  Hundred  Seventeen  Dollars  ($80,517.00) 
from  Desmond's,  a  corporation,  specifically  as  com- 
pensation due  the  decedent  in  the  form  of  a  bonus 
at  the  time  of  his  death,  shall  deliver  said  specific 
sum  of  Eighty  Thousand  Five  Hundred  Seventeen 
Dollars  ($80,517.00)  to  Nurma  ^Y.  Huesman,  Fred 
B.  Huesman  and  Farmers  and  Merchants  National 
Bank  of  Los  Angeles,  as  Trustees  under  the  Will  of 
Ralph  R.  Huesman,  Deceased;  that  said  sum  con- 
stitutes the  sole  estate  of  said  testamentary  trust; 
that  there  are  no  liabilities  to  any  creditors  under 
said  trust ;  that  the  said  legacy  or  share  of  the  trust 
estate  set  forth  above  may  be  distributed  to  Loyola 
l"7iiversity,  Re,e,-ents'  Fund,  as  the  institution  en- 
titled thereto,  without  loss  to  the  creditors  or  injury 
to  the  trust  estate,  or  any  person  interested  therein ; 
and  that  it  is  unnecessary  that  the  legatee  give  bond. 

It  Is  Therefore  Ordered  and  Decreed  that  the 
said  sum  of  Eighty  Thousand  Five  Hundred  Seven- 
teen Dollars  ($80,517.00)  received  by  Nurma  W. 
Huesman,  Fred  B.  Huesman  and  Farmers  and 
Merchants  National  Bank  of  Los  Angeles,  as  Ex- 
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ecutors  of  the  Estate  of  Ralph  R.  Huesman,  De- 
ceased, from  Desmond's,  a  corporation,  specifically 
as  compensation  due  to  the  decedent  in  the  form  of 
a  bonus  at  the  time  of  his  death,  and  delivered 
under  order  of  this  Court,  as  a  specific  sum  to  Nurma 
W.  Huesman,  Fred  B.  Huesman  and  Farmers  and 
Merchants  National  Bank  of  Los  Angeles,  as  Trus- 
tees under  the  Will  of  Ralph  R.  Huesman,  Deceased, 
shall  be  delivered  as  a  specific  sum  to  Loyola  Uni- 
versity of  Los  Angeles,  Regents'  Fund,  in  partial 
satisfaction  of  its  bequest  under  the  Will  of  Ralph 
R.  Huesman,  Deceased;  and  that  no  bond  shall  be 
required  by  reason  of  any  distribution  granted  here- 
under. 

Done  in  open  Court  this  30th  day  of  April,  1945. 

NEWCOMB  CONDEE, 

Judge  of  the  Superior  Court. 

EXHIBIT  E 

In  the  Superior  Court  of  the  State  of  California 
In  and  for  the  County  of  Los  Angeles 

No.  233,009 

In  the  Matter  of 
The  Estate  of  RALPH  R.  HUESMAN, 

Deceased. 

ORDER  AND  DECREE  OF  PARTIAL 
DISTRIBUTION 

Nurma   W.    Huesman,    Fred   B.    Huesman   and 
Farmers  and  Merchants  National  Bank  of  Los  An- 
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geles,  Executors  under  the  Will  of  Ralph  R.  Hues- 
man,  Deceased,  having  filed  herein  on  the  10th  day 
of  April,  1945,  their  petition  and  Supplement  to 
Petition  praying  for  an  order  allowing  and  dis- 
tributing to  themselves  as  Trustees  under  the  Will 
of  Ralph  R.  Huesman,  Deceased,  a  certain  portion 
of  said  Estate  to  which  the  Trustees  are  entitled 
under  the  terms  of  the  Will,  and  directing  said 
executors  to  deliver  said  property  to  themselves  as 
said  Trustees,  and  further  directing  said  Trustees 
to  deliver  said  property  to  Loyola  University,  Re- 
gents' Fund,  as  the  ultimate  beneficiary  of  said  prop- 
ert}^  under  said  trust;  and  said  petition  this  day 
coming  on  regularly  to  be  heard ;  proof  having  been 
made  to  the  satisfaction  of  the  Court,  the  Court  finds 
that  notice  of  the  hearing  of  said  petition  has  been 
regularly  given  for  the  period  and  in  the  manner 
required  by  Section  1200  of  the  Probate  Code;  and 
no  person  appearing  to  contest  the  same ; 

The  Court,  after  hearing  the  evidence,  finds  that 
all  the  allegations  of  said  petition  and  Supplement 
to  Petition  are  true;  that  among  the  assets  of  said 
Estate  and  constituting  a  part  of  the  corpus  thereof, 
is  an  item  of  compensation  due  the  decedent  in  the 
form  of  a  bonus  from  Desmond's,  a  corporation,  in 
the  sum  of  Eighty  Thousand  Five  Hundred  Seven- 
teen Dollars  ($80,e517.00) ;  that  among  the  claims 
filed  and  allow^ed  is  that  of  Desmond 's,  a  corporation, 
amounting  in  gross  to  One  Hundred  Eleven  Thou- 
sand Seventy-nine  6/100  Dollars  ($111,079.06)  ;  that 
under  an  order  authorizing  said  Executors  to  borrow 
money  on  an  unsecured  note,  granted  by  this  Court 
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on  this  day,  the  Executors  will  pay  to  Desmond's, 
a  corporation,  the  full  amount  of  decedent's  afore- 
said indebtedness  plus  interest  in  the  total  amount 
of  One  Hundred  Eleven  Thousand  Seventy-nine 
6/100  Dollars  ($111,079.06)  and  will  receive  from 
Desmond's,  the  sum  of  Eighty  Thousand  Five  Hun- 
dred Seventeen  Dollars  ($80,517.00),  specifically  as 
compensation  due  to  the  decedent  in  the  form  of  a 
bonus  at  the  time  of  his  death;  that  as  a  result  of 
said  mutual  payments,  Desmond's  claim  against  the 
Estate  will  thereby  be  fully  paid ;  and  the  amount  of 
Eighty  Thousand  Five  Hundred  Seventeen  Dollars 
($80,517.00)  received  specifically  as  compensation 
due  to  the  decedent  in  the  form  of  a  bonus  at  the 
time  of  his  death,  shall  become  available  for  distri- 
bution ; 

That  by  the  terms  of  the  Will,  the  net  estate,  be- 
ing in  excess  of  Two  Hundred  Fifty  Thousand  Dol- 
lars ($250,000.00),  is  to  be  distributed  to  Nurma  W. 
Huesman,  Fred  B.  Huesman  and  Farmers  and  Mer- 
chants National  Banlv  of  Los  Angeles,  as  trustees 
under  said  Will  of  Ralph  Ei  Huesman,  Deceased; 
that  one  of  the  beneficiaries  of  said  testamentary 
trust  in  Loyola  University  of  Los  Angeles,  Regents' 
Fund,  which  is  entitled  to  a  sum  of  money  equal  to 
approximately  Five  Percent  (5%)  of  the  trusteed 
i:)roperty,  amounting  to  approximately  Ninety  Eight 
Thousand  Dollars  ($98,000.00);  that  said  Loyola 
University  is  an  educational  institution  located  in 
Los  Angeles,  California;  that  said  institution  is  in 
need  of  cash  funds  and  desires  a  partial  distribution 
of  the  bequest  in  its  favor  under  decedent's  Will  in 
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the  amount  of  said  bonus,  to  wit,  the  sum  of  Eighty 
Thousand  Five  Hundred  Seventeen  Dollars  ($80,- 
517.00) ;  that  the  State  Comptroller  through  the 
assistant  Inheritance  Tax  Attorneys,  has  consented 
to  the  granting  of  the  petition  for  partial  distribu- 
tion, without  first  having  the  California.  Inheritance 
Taxes  determined  and  paid;  that  the  Estate  is  but 
little  indebted ;  that  the  legacy  or  share  of  the  Estate 
set  forth  above  may  be  distributed  to  said  Trustees 
and  then  to  Loyola  University,  Eegents'  Fund,  as 
the  institution  ultimately  entitled  thereto,  without 
loss  to  the  creditors  or  injury  to  the  Estate  or  any 
person  interested  therein;  that  sufficient  assets  will 
remain  in  the  hands  of  the  Executors  to  pay  any 
debts  of  administration ;  that  it  is  unnecessary  that 
the  legatee  give  a  bond ; 

It  is  Therefore  Ordered  and  Decreed  that  Nurma 
W.  Huesman,  Fred  B.  Huesman  and  Farmers  and 
Merchants  National  Bank  of  Los  Angeles,  as  Exec- 
utors of  the  Estate  of  Ralph  R.  Huesman,  Deceased, 
upon  receiving  said  certain  sum  of  Eighty  Thousand 
Five  Hundred  Seventeen  Dollars  ($80,517.00)  from 
Desmond's,  a  corporation,  specifically  as  compensa- 
tion due  to  the  decedent  in  the  form  of  a  bonus  at 
the  time  of  his  death,  shall  deliver  said  specific  sum 
of  Eighty  Thousand  Five  Hundred  Seventeen  Dol- 
lars ($80,517.00)  to  Nurma  W.  Huesman,  Fred  B. 
Huesman  and  Farmers  and  Merchants  Naitonal 
Bank  of  Los  Angeles,  as  Trustees  under  the  Will 
of  Ralph  R.  Huesman,  Deceased;  and  said  Nurma 
W.  Huesman,  Fred  B.  Huesman  and  Farmers  and 
Merchants  National  Bank  of  Los  Angeles,  as  said 
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Trustees  under  the  Will  of  Ealph  E.  Huesman,  De- 
ceased, shall  distribute  said  specific  sum  of  Eighty 
Thousand  Five  Hundred  Seventeen  Dollars  ($80,- 
517.00)  to  Loyola  University  of  Los  Angeles,  Re- 
gents' Fund,  in  partial  satisfaction  of  its  bequest 
under  the  Will  of  said  Ralph  R.  Huesman,  De- 
ceased ;  and  that  no  bond  shall  be  required  by  reason 
of  any  distribution  order  herein  made. 

Done  in  open  Court  this  30th  day  of  April,  1945. 

NEWCOMB  CONDEE, 

Judge  of  the  Superior  Court. 

EXHIBIT  F 

Form  1041  1944 

Treasury  Department 
Internal  Revenue  Service 

United  States 

Fiduciary  Income  Tax  Return 

(For  Estates  and  Trusts) 

For  Calendar  Year  1944 
or  fiscal  year  beginning  May  1,  1944,  and  ending  April  30,  1945. 

(File  this  return  with  Collector  of  Internal  Revenue  not  later 
than  the  15th  day  of  the  third  month  following  the  close  of 
the  taxable  year.) 

(Print  Names  and  Address  Plainly  Below) 
Name  of  Estate  or  Trust :  Estate  of  Ralph  R.  Huesman,  Deceased. 
Estate  X. 

Nurma  W.  Huesman, 

10811  Ambazac  Way,  W.  Los  Angeles,  California. 
Name  and  Address  of  Fiduciary : 
Fred  B.  Huesman, 

616  S.  Broadway,  Los  Angeles,  California. 
Farmers  &  Merchants  Nat'l  Bank, 

401  S.  Main,  Los  Angeles  54,  California. 
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Item  and  Income 

Instruction  No. 

1.  Dividends  $  50,465.00 

2.  Interest    on    bank    deposits,    notes,    corporation 
bonds,   etc.    (except  interest  to  be   reported   in 

item  3)  16.35 

4.  Interest  on  Government  obligations,  etc.: 

(b)   Subject  to  normal  tax  and  surtax  (from 

Schedule  B,  line  (i)) 141.78 

9.  Other  income.  (State  nature  of  income) 80,517.00 

10.  Total  income  in  items  1  to  9 $131,140.13 


Deductions 

11.  Interest.   (Explain  in  Schedule  H) $     3,701.25 

12.  Taxes.   (Explain  in  Schedule  H) 2,250.77 

13.  Other  deductions  authorized  by  law.    (Explain 

in  Schedule  H)  I.R.C.  126  (Schedule) 37,359.89 

14.  Total  deductions  in  items  11  to  13 $  43,311.91 

15.  Balance   (item  10  less  item  14) $  87,828.22 

16.  Less:  Amount  distributable  to  beneficiaries  (total 
of  column  2,  Schedule  A,  plus  line  (f),  column 

2a,  Schedule  B) 80,517.00 

17.  Net  income  (taxable  to  fiduciary)    (item  15  less 

item  16)  7,311.22 

Computation  of  Tax 

18.  Net  income  (item  17,  above) $     7,311.22 

19.  Less:  Exemption   ($500  for  an  estate;  $100  for 

a  trust)    500.00 

20.  Balance    (surtax    net    income)     (item    18    less 

item  19)  6,811.22 

22.  Balance    subject   to   normal   tax    (item   20   less 

item  21)  6,811.22 

23.  Surtax  on  item  20.  (Use  Surtax  Table  in  Instruc- 
tion 23)   1,603.37 

24.  Normal  tax  (3%  of  item  22) 204.34 

25.  Total  Income  Tax  (item  23  plus  item  24)  (or  line 

14,  Schedule  E) 1,807.71 

28.  Balance  of  Income  Tax 1,807.71 
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Schedule  A. — Beneficiaries'  Shares  of  Income  and  Credits 

(Include  as  beneficiaries  persons  to  whom  amounts  were  paid 
or  set  aside  for  religious,  charitable,  etc.,  purposes.)  (See 
Instructions  4  and  16.) 

2.    Taxable    income 
exclusive  of  (a)  In- 
terest   on     Govern- 
1.  Name  and  address  of  each  beneficiary  ment    obligations 

(Designate  nonresident  aliens,  if  any)  subject     to     surtax 

only  and  (b)  divi- 
dends to  be  report- 
ed  in  column   8. 

Nurina  W.  Huesman,  Fred  B.  Huesman  and 
Farmers  &  Merchants  Nat'l  Bank  as  Trus- 
tees under  the  Will  of  Ralph  R.  Huesman, 
Dec'd,    Los   Angeles,    California $80,517.00 


Totals  $80,517.00 

Schedule  B. — Interest  on  Government  Obligations,  Etc. 
(See  Instruction  4) 

Subject  to  Normal  Tax  and  Surtax  Interest  received  or  accrued 

during  the  year 

(g)  Treasury  Notes  issued  on  or  after  Dec. 
1,  1940,  and  obligations  issued  on  or 
after  March  1,  1941,  by  the  United 
States  or  any  agency  or  instrumentality 
thereof  $141.78 


(i)  Balance  of  Interest  (Enter  as  Item  4(b)  Page  1) $141.78 

Schedule  C. — Blank 
Schedule  D. — Blank 
Schedule  E. — Blank 
Schedule  F.— Blank 
Schedule  G. — Blank 
Schedule  H. — Blank 

Questions 

1.  Was  an  income  tax  return  filed  for  the  preceding  year?  Yes. 
If  so,  to  which  collector 's  office  was  it  sent  ?  Decedent 's  return 
6th  Calif. 

2.  Date  estate  or  trust  was  created :  May  3,  1944. 

3.  If  copy  of  will  or  trust  instrument  and  statement  required 
under  General  Instruction  I  have  been  previously  furnished, 
state  when  and  where  filed :  with  Fed.  Estate  Tax  return. 

4.  Check  whether  this  return  was  prepared  on  the  cash  X  or 
accrual  Q  basis. 
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5.  Did  the  estate  or  trust  at  any  time  during  the  taxable  year 
own  directly  or  indirectly  any  stock  of  a  foreign  corporation 
or  of  a  personal  holding  company  as  defined  in  section  501 
of  the  Internal  Revenue  Code?  (Answer  "Yes"  or  "No.") 
No.  If  answer  is  "Yes,"  attach  list  showing  name  and  ad- 
dress of  each  such  corporation  and  amount  of  stockholdings. 

6.  If  return  is  for  a  trust,  state  name  and  address  of 
grantor  

7.  If  return  is  for  an  estate,  has  a  United  States  Estate  Tax 
Return  been  filed?  (Answer  "Yes"  or  "No.")  No.  If  answer 
is  "No,"  will  such  a  return  be  filed?  "Yes"  X  "No"  D 
"Uncertain"  n  (Check  which.) 

Affidavit  (See  Instruction  F) 
I  swear  (or  affirm)  that  this  return   (including  any  accom- 
panying schedules  and  statements)  has  been  examined  by  me, 
and  to  the  best  of  my  knowledge  and  belief,  is  a  true,  correct, 
and  complete  return. 

W.  D.  BAKER, 

(Signature   of   fiduciary    or    officer   rep- 
resenting fiduciary. ) 

FRANCIS  J.  McENTEE, 

(Signature   of   person    (other  than    tax- 
payer or  agent)  preparing  return.) 

DEMPSEY,  THAYER,  DEIBERT  & 
KUMLER, 

(Name  of  firm  or  employer,  if  any.) 

Subscribed  and  sworn  to  before  me  this  11th  day  of  July, 
1945. 

MELBA  S.  DEEMING, 

(Signature  of  officer  administering  oath.) 

Filed  July  12,  1945. 
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Estate  of  Ralph  R.  Huesman,  Deceased 

To  the  Commissioner  of  Internal  Revenue : 

ELECTION  TO  CLAIM  CERTAIN  EXPENSES 
PAID  BY  EXECUTORS  AS  INCOME  TAX 
DEDUCTIONS  IN  LIEU  OF  DEDUCTIONS 
FOR  ESTATE  TAX  PURPOSES 

The  undersigned  Executors  are,  under  the  pro- 
visions of  Section  126  of  the  Internal  Revenue  Code, 
claiming  as  deductions  in  the  income  tax  return  filed 
herewith  for  the  Estate  of  Ralph  R.  Huesman,  De- 
ceased, the  interest  and  taxes  paid  by  the  executors 
in  respect  of  the  decedent  which  were  not  properly 
allowable  to  the  decedent  in  respect  of  the  taxable 
period  in  which  fell  the  date  of  his  death  or  a  prior 
period,  and  by  making  this  election  said  Executors 
hereby  waive  the  right  to  have  such  items  allowed 
at  any  time  as  deductions  from  the  gross  estate  for 
Federal  Estate  tax  purposes.  Such  waiver  is  in  con- 
formity with  the  provisions  of  Section  162  (e)  of 
said  Code. 

Dated:     July  10,  1945. 

THE  FARMERS  &  MERCHANTS  NATIONAL 
BANK  OF  L.  A. 

By  , 


Co-executor. 
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$250,000,  the  provisions  of  the  will  involved  in  the 
instant  case  are  as  follows: 

Article  V. 

I  give,  devise  and  bequeath  all  the  rest,  residue, 
and  remainder  of  my  estate,  real,  personal  and 
mixed,  of  every  kind  and  nature  and  wherever  situ- 
ated, which  I  may  own  at  the  time  of  my  death,  and 
all  other  property  over  which  I  may  have  any 
power  of  disposition  (all  of  said  property  being 
hereinafter  referred  to  as  the  "Trusteed  Prop- 
erty")? to  the  Trustees  hereinafter  named,  to  have 
and  to  hold  upon  the  following  trusts  and  condi- 
tions : 

"p  *  *  * 

5.  The  Trustees  shall  pay  and  distribute  a  sum 
of  money  equal  to  ten  per  cent  (10%)  of  the  Trus- 
teed Property  as  follow^s:  To  my  friend  Dr.  Henry 
M.  Rooney,  and  if  he  be  deceased  to  his  wife,  Mrs. 
May  Rooney,  the  sum  of  Two  Thousand  Dollars 
($2,000.00) ;  to  my  loyal  secretary  and  employee 
Leonora  Zinner,  the  sum  of  Two  Thousand  Dollars 
($2,000.00)  ;  and  to  Mrs.  Gregory  Haran,  my  former 
secretary  who  rendered  very  loyal  service  to  me,  the 
sum  of  Two  Thousand  Dollars  ($2,000.00)  ;  *  *  * 
and  the  balance  of  said  sum  of  money  shall  be  paid 
and  distrilnited  by  the  Trustees  to  the  following 
named  organizations  and  in  the  proportions  as  fol- 
lows: To  Lo.yola  University  of  Los  Angeles,  Re- 
gents' Fund,  five-tenths  (5/lOth) ;  *  *  *.  Such  con- 
version of  Trusteed  Property  into  money  and  pay- 
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ments  and  distributions  made  to  said  organizations 
shall  be  made  by  the  Trustees  within  five  (5)  years 
after  distribution  to  the  Trustees  and  shall  be  made 
at  such  time  and  in  such  amounts  as  may  be  con- 
venient for  the  Trustees  in  consideration  of  the  con- 
dition of  the  Trust  Estate,  and  the  Trustees  may 
exercise  in  their  sole  discretion  as  to  when  and  in 
what  amounts  such  payments  and  distributions  shall 
be  made  within  said  period  of  five  (5)  years.  *  *  * 

At  the  time  of  his  death,  decedent  was  president 
of  Desmond's,  a  retail  merchandising  corporation 
carrying  on  business  in  southern  California.  There 
was  due  and  owing  decedent  from  Desmond's  at  the 
time  of  his  death,  the  sum  of  $80,517  as  a  bonus  for 
services  rendered  by  him  prior  to  his  death.  This 
amount  was  included  in  the  Federal  estate  tax  re- 
turn as  part  of  the  gross  estate  under  section  811 
of  the  Internal  Revenue  Code,  as  the  value  of  de- 
cedent's claim  against  Desmond's. 

On  April  10,  1945,  the  executors  of  the  petitioner 
estate,  in  that  capacity  and  their  capacity  as  testa- 
mentary trustees,  petitioned  the  appropriate  court 
for  instructions,  and  at  the  same  time  filed  a  peti- 
tion requesting  an  order  for  partial  distri])ution. 

In  the  petition  for  instructions  the  following  alle- 
gations appeared: 

VI. 

Among  the  claims  filed  and  allowed  is  that  of  Des- 
mond's,  a  corporation,  which  has  been  allowed  in 
the  sum  of  $30,562.06,  representing  the  balance  of 
mutual  account  between  Desmond's  and  the  de- 
cedent, as  follows: 
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EXHIBIT  H 
Estate  of  Ralph  R,  Huesman,  Deceased 
No.  223,009 

In  the  Matter  of 
The  Estate  of  RALPH  R.  HUESMAN, 

Deceased. 

PETITION  FOR  ORDER  TO  BORROW  MONEY 
ON  UNSECURED  NOTE 

To  the  Above-Entitled  Superior  Court : 

The  petition  of  Nurma  W.  Huesman,  Fred  B. 
Huesman  and  Farmers  and  Merchants  National 
Bank  of  Los  Angeles  respectfully  shows  that : 

I. 

They  are  the  duly  appointed,  qualified  and  acting 
executors  of  the  Last  Will  and  Testament  of  Ralph 
R.  Huesman,  deceased;  and  they  are  the  trustees 
named  in  said  Last  Will  and  Testament; 

11. 

The  estate  of  Ralph  R.  Huesman,  deceased,  has 
been  appraised  by  the  California  State  Inheritance 
Tax  Appraiser  at  a  value  of  $3,749,196.98,  as  shown 
by  the  inventory  and  appraisement  on  file  herein. 

III. 

The  first  notice  to  creditors  was  published  on  June 
21,  1944,  and  the  time  for  filing  claims  has  expired. 

IV. 

Claims  and  indebtedness  against  the  estate  and 
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ordinary  executors  and  attorneys  fees  and  commis- 
sions mil  amount  to  approximately  $150,000. 

V. 

Among  the  claims  filed  and  allowed  is  that  of 
Desmond's,  a  California  corporation,  which  has  been 
allowed  in  the  sum  of  $30,562.06,  representing  the 
balance  of  mutual  accounts  between  Desmond's  and 
the  decedent,  as  follows : 

Promissory  note  due  Desmond's $  80,283.30 

Interest  on  note  to  date  of  death 3,231.20 

Advances  on  open  account 27,094.51 

Total  due  Desmond's  at  date  of  death 110,609.01 

Plus  Additional  interest  on  note  to  date  of 

claim 470.05 

Total  due  Desmond's  at  date  of  claim....  111,079.06 
Less  Compensation  due  decedent  in  form  of 

bonus  at  date  of  death 80,517.00 

Net  amount  due  Desmond 's  and  allowed 

as  a  claim $  30,562.06 

VI. 

By  the  terms  of  the  will  the  net  estate,  being  in 
excess  of  $250,000.00,  is  to  be  distributed  to  Trustees, 
who  are  the  same  persons  as  your  petitioning  exec- 
utors. Of  the  total  net  estate  approximately  60%  is 
to  be  held  in  trust  for  the  lives  of  Nurma  W.  Hues- 
man  and  Carol  Ann  Huesman  Marcato;  and  the 
balance  is  to  be  distributed  to  certain  named  bene- 
ficiaries within  a  period  of  five  years  after  distribu- 
tion to  Trustees.  One  of  said  beneficiaries  is  Loyola 
University  of  Los  Angeles,  Regents'  Fund,  which  is 
entitled  to  a  sum  of  money  equal  to  approximately 
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5%  of  the  Trusteed  property,  amounting  to  approxi- 
mately $98,000. 

VII. 
The  executors  propose  to  pay  to  Desmond's  the 
full  amount  of  decedent's  aforesaid  indebtedness 
plus  interest,  in  the  total  sum  of  $111,079.06 ;  and  to 
receive  from  Desmond's  the  sum  of  $80,517.00  spe- 
cifically as  compensation  due  to  the  decedent  in  the 
form  of  a  bonus  at  the  time  of  his  death.  As  a 
result  of  said  mutual  payments,  Desmond's  claim 
against  the  estate  will  thereby  be  fully  paid. 

VIII. 

The  executors  further  propose  to  pay  the  said  sum 
of  $80,517.00  to  themselves,  as  Trustees,  for  immedi- 
ate distribution  to  Loyola  University  in  partial  satis- 
faction of  its  legacy,  all  as  set  forth  in  a  petition  for 
partial  distribution  filed  herewith  by  your  said  peti- 
tioners as  trustees. 

IX. 

The  executors  have  consulted  with  Desmond's  and 
said  corporation  has  indicated  its  willingness  that  as 
soon  as  the  executors  pay  to  Desmond's  the  said  sum 
of  $111,079.06,  Desmond's  will  pay  immediately  to 
the  executors  said  sum  of  $80,517.00,  representing 
the  amount  of  compensation  due  in  the  form  of  a 
bonus  at  the  date  of  decedent's  death. 

X. 

The  executors  do  not  have  sufficient  cash  on  hand 
to  carry  out  the  plan  set  forth  in  the  preceding 
paragraphs.    The  principal  asset  of  the  estate  con- 


118  Estate  of  Ralph  R.  Huesman  etc.,  vs. 

sists  of  9,995  shares  of  the  capital  stock  of  Des- 
mond's, appraised  at  $3,686,955.60  hy  the  California 
State  Inheritance  Tax  Appraiser.  Said  stock  is 
unlisted  and  has  no  ready  sale  upon  the  market.  The 
executors  deem  it  inadvisable  to  sell  any  portion  of 
the  said  stock  at  the  present  time.  Upon  said  sale 
at  a  later  date,  however,  the  executors  will  have 
ample  cash  on  hand  to  pay  all  claims,  taxes  and 
charges  against  the  estate,  including  the  present 
proposed  loan  of  $110,000.00. 

XI. 

For  the  purpose  of  procuring  funds  with  which 
to  carry  out  the  aforesaid  plan,  the  executors  pro- 
pose to  borrow  the  sum  of  One  Hundred  Ten  Thou- 
sand Dollars  ($110,000.00)  from  the  Farmers  and 
Merchants  National  Bank  of  Los  Angeles  for  a 
period  of  three  months,  with  interest  at  the  rate  of 
2%  per  annum,  and  to  make  and  execute  an  un- 
secured promissory  note  therefor.  The  Farmers  and 
Merchants  National  Bank  of  Los  Angeles  has  sig- 
nified its  willingness  to  make  the  loan  upon  the 
terms  above  specified  and  to  extend  said  note  in  the 
event  an  extension  should  be  requested. 

XII. 

Under  the  terms  of  the  will,  the  trustees  are  given 
power  to  borrow  money,  with  or  without  security, 
for  any  purpose,  either  from  any  of  the  Trustees 
individually  or  from  others ;  to  assume  the  payments 
of  and  to  extend  and  renew  any  indebtedness  in- 
curred by  testator  or  by  his  executors  or  trustees, 
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or  secured  by  any  property  which  may  at  any  time 
form  a  part  of  the  Trusteed  Property. 

XIII. 

It  will  be  to  the  advantage  of  said  estate  to  raise 
the  required  money  to  carry  out  the  above  plan  by 
borrowing  said  money  for  the  reasons  set  forth  in 
detail  in  the  preceding  paragraphs. 

XIV. 

AVherefore,  petitioners  pray  that  an  order  be  made 
and  entered  herein  authorizing  them,  as  Executors 
of  the  Last  Will  and  Testament  of  Ralph  R.  Hues- 
man,  deceased,  to  borrow  the  sum  of  One  Hundred 
Ten  Thousand  Dollars  ($110,000.00)  from  the  Farm- 
ers and  Merchants  National  Bank  of  Los  Angeles, 
payable  in  three  months,  with  interest  at  the  rate  of 
2  Jo  per  annum,  payable  at  maturity,  and  to  make 
and  execute  a  promissory  note  therefor  in  the  usual 
form  and  containing  the  usual  and  customary  obliga- 
tions, and  authorizing  them  to  renew  said  note  from 
time  to  time  upon  like  terms  and  conditions. 

Dated:     April  6th,  1945. 

/s/  NURMA  W.  HUESMAN, 

FARMERS    AND    MERCHANTS     NATIONAL 
BANK  OF  LOS  ANGELES, 

By  R.  C.  LEMMON, 

Assistant  Trust  Officer. 

/s/  NEIL  s.  McCarthy, 

Attorney  for  Petitioners. 
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State  of  California, 
County  of  Los  Angeles — ss. 

Nurma  W.  Huesman,  being  sworn,  says :  That  she 
is  one  of  the  petitioners  in  the  above-entitled  action ; 
that  she  has  read  the  foregoing  petition  and  knows 
the  contents  thereof;  that  the  same  is  true  of  her 
own  knowledge,  except  as  to  the  matters  which  are 
therein  stated  on  her  information  or  belief  and  as  to 
those  matters  that  she  believes  it  to  be  true. 

NURMA  W.  HUESMAN. 

Subscribed  and  sworn  to  before  me  on  April  6, 
1945. 

MELBA  S.  DEEMING, 

Notary  Public  in  and  for 
Said  County  and  State. 

State  of  California, 
County  of  Los  Angeles — ss. 

R.  C.  Lemmon,  being  sworn,  says:  That  he  is  the 
Assistant  Trust  Officer  of  the  Farmers  and  Mer- 
chants National  Bank  of  Los  Angeles,  a  national 
banking  association,  one  of  the  petitioners  in  the 
above-entitled  action,  and  that  he  is  authorized  to 
make  this  verification  for  and  on  behalf  of  said 
corporation ;  that  he  has  read  the  foregoing  petition 
and  knows  the  contents  thereof;  that  the  same  is 
true  of  his  own  knowledge,  except  as  to  those  matters 
which  are  therein  stated  on  his  information  or  belief, 
and  as  to  those  matters  he  believes  it  to  be  true. 

R.  C.  LEMMON. 
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Subscribed  and  sworn  to  before  me  on  April  6th, 
1945. 

a.  F.  BIETSCH, 

Notary  Public  in  and  for 
Said  County  and  State. 

EXHIBIT  J 

Form  1041  1945 

Treasury  Department 
Internal  Revenue  Service 

United  States 

Fiduciary  Income  Tax  Return 

(For  Estates  and  Trusts) 

For  Calendar  Year  1945 
or  fiscal  year  beginning  April  30,  1945,  and  ending  March  31, 
1946. 

(File  this  return  with  Collector  of  Internal  Revenue  not  later 
than  the  15th  day  of  the  third  month  following  the  close 
of  the  taxable  year.) 

(Print  Names  and  Address  Plainly  Below) 

Name  of  Estate  or  Trust:  CX-2035  Farmers  &  Mer.  Nat'l  Bank 

of  L.  A. 
Check  V  Whether  Estate  Q.  or  Trust  X 
Name  and  Address  of  Fiduciary:  Nurma  W.  Huesman,  Fred 

B.  Huesman  and  Farmers  &  Mer.  Nat'l  Bank  of  L.  A.,  T/W 

of  Ralph  R.  Huesman,  Deceased. 

Item  and  Income 

Instruction  No. 

5.  Income  from  partnerships,  and  other  fiduciaries 

(from  Schedule  C) $  80,517.00 

10.  Total  income  in  items  1  to  9 $  80,517.00 

Deductions 

14.  Total  deductions  in  items  11  to  13 None 

15.  Balance  (item  10  less  item  14) $  80,517.00 

16.  Less :  Amount  distributable  to  beneficiaries  (total 
of  column  2,  Schedule  A,  plus  line  (f),  column 

2a,  Schedule  B) 80,517.00 

17.  Net  income  (taxable  to  fiduciary)    (item  15  less 

item  16)  None 
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Computation  of  Tax 

18.  Net  income  (item  17,  above) None 

20.  Balance    (surtax    net    income)     (item    18    less 

item  19)  None 

22.  Balance    subject   to   normal   tax    (item   20   less 

item  21)  None 

25.  Total  Income  Tax  (item  23  plus  item  24)  (or  line 

14,    Schedule    E) None 

28.  Balance  of  Income  Tax None 

Schedule  A. — Beneficiaries'  Shares  of  Income  and  Credits 
(Include  as  beneficiaries  persons  to  whom  amounts  were  paid 
or  set  aside  for  religious,  charitable,  etc.,  purposes.)    (See 
Instructions  4  and  16.) 

2.    Taxable    income 
exclusive  of  (a)  in- 
terest    on     Govem- 
1.  Name  and  address  of  each  beneficiary  ment    obligations 

(Designate  nonresident  aliens,  if  any)  subject     to     surtax 

only  and  (b)  divi- 
dends to  be  report- 
ed in  column  8. 

Loyola  University,  Los  Angeles,  California $80,517.00 

Totals    $80,517.00 

Continuation  of  Schedule  A. — Blank 

Schedule  B.— Blank 

Schedule  C. — Income  From  Partnerships,  and  Other  Fiduciaries 

(See  Instruction  5) 
Name  and  address  of  fiduciary:  Estate  of  Ralph  R. 

Huesman,  Deceased $  80,517.00 

Total  (Enter  as  item  5,  page  1) $  80,517.00 

Schedule  D.— Blank 
Schedule  E.— Blank 
Schedule  F.— Blank 
Schedule  G.— Blank 
Schedule  H.— Blank 

Questions 

1.  Was  an  income  tax  return  filed  for  the  preceding  year?  No. 
If  so,  to  which  collector's  office  was  it  sent? 

2.  Date  estate  or  trust  was  created :  April  30,  1945. 

3.  If  copy  of  will  or  trust  instrument  and  statement  required 
under  General  Instruction  I  have  been  previously  furnished, 
state  when  and  where  filed :  Copy  of  Will  filed  with  Fed.  Est. 
Tax  Return. 

*Decree  of  distribution  to  trust  dated  4/30/45. 


*Copies  of  all  instruments  in  files  of  Dempsey,  Thayer,  Deibert 
&  Kumler,  1104  Pacific  Mutual  Building,  Los  Angeles,  Cali- 
fornia. 
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4.  Check  whether  this  return  was  prepared  on  the  cash  X  or 
accrual  □  basis. 

5.  Did  the  estate  or  trust  at  any  time  during  the  taxable  year 
own  directly  or  indirectly  any  stock  of  a  foreign  corporation 
or  of  a  personal  holding  company  as  defined  in  section  501 
of  the  Internal  Revenue  Code"?  (Answer  "Yes"  or  "No") 
No.  If  answer  is  "Yes,"  attach  list  showing  name  and  ad- 
dress of  each  such  corporation  and  amount  of  stockholdings. 

6.  If  return  is  for  a  trust,  state  name  and  address  of  grantor: 
T/W  Ralph  R.  Huesman,  Deceased. 

Affidavit — Blank 
Filed  at  hearing  March  20,  1950. 


[Title  of  Tax  Court  and  Cause.] 

STIPULATION 

It  is  hereby  stipulated  and  agreed  by  and  between 
the  parties  hereto  through  their  respective  counsel 
as  follows: 

1.  A  stipulation  of  facts  was  heretofore  entered 
into  between  the  parties  and  filed  in  this  action  in 
which  reference  was  made  on  line  15  of  page  3 
thereof  to  a  copy  of  an  Order  authorizing  executors 
to  borrow  money  on  unsecured  note  attached  as  Ex- 
hibit I  to  said  stipulation. 

2.  That  the  document  referred  to  in  said  stipu- 
lation as  Exhibit  I  was  inadvertently  omitted,  and  a 
copy  of  the  document  referred  to  as  Exhibit  H  in 
said  stipulation  was  erroneously  attached  to  said 
stipulation  as  Exhibit  I. 

3.  There  is  attached  hereto  the  document  referred 
to  in  said  stipulation  as  Exhibit  I  and  is  submitted 
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in  lieu  of  the  document  attached  to  said  stipulation 
and  marked  Exhibit  I. 

DEMPSEY,  THAYER, 
DEIBERT  &  KUMLER, 

/s/  H.  B.  THOMPSON, 
Of  Counsel. 

/s/  CHARLES  OLIPHANT,       ECC. 

Chief  Counsel,  Bureau  of 
Internal  Revenue. 

EXHIBIT  I 

In  the  Superior  Court  of  the  State  of  California 
in  and  for  the  County  of  Los  Angeles 

No.  233,009 

In  the  Matter  of 
The  Estate  of  RALPH  R.  HUESMAN, 

Deceased. 

ORDER  AUTHORIZING  EXECUTORS  TO 
BORROW  MONEY  ON  UNSECURED  NOTE 

The  petition  of  Nurma  W.  Huesman,  Fred  B. 
Huesman  and  Farmers  and  Merchants  National 
Bank  of  Los  Angeles,  Executors  of  the  Estate  of 
Ralph  R.  Huesman,  Deceased,  for  an  order  to 
borrow  money  on  unsecured  note  came  on  regularly 
to  be  heard  this  30th  day  of  April,  1945.  Proof 
having  been  made  to  satisfaction  of  the  Court,  the 
Court  finds  that  due  notice  of  the  hearing  of  said 
petition  has  been  regularly  given   for  the  period 
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and  in  the  manner  required  by  Sections  1200  and 
1201  of  the  Probate  Code ;  and  no  person  appearing 
to  contest  said  petition,  the  Court,  after  a  full  hear- 
ing, is  satisfied  that  it  is  for  the  advantage  of  said 
Estate  to  make  an  unsecured  promissory  note  to  the 
Farmers  and  Merchants  National  Bank  of  Los  An- 
geles for  the  sum  of  One  Hundred  Ten  Thousand 
Dollars  ($110,000.00). 

It  Is  Hereby  Ordered  That  Nurma  W.  Huesman, 
Fred  B.  Huesman  and  Farmers  and  Merchants  Na- 
tional Bank  of  Los  Angeles,  as  the  Executors  of  the 
Estate  of  Ralph  R.  Huesman,  Deceased,  be  and  they 
are  hereby  authorized,  empowered  and  directed  to 
borrow  from  the  Farmers  and  Merchants  National 
Bank  of  Los  Angeles,  the  sum  of  One  Hundred  Ten 
Thousand  Dollars  ($110,000.00),  and  to  execute  their 
promissory  note,  as  such  Executors,  therefor,  with- 
out security,  said  note  to  be  payable  in  three  (3) 
months  from  date,  with  interest  at  the  rate  of  two 
per  cent  (2%)  per  annum,  payable  at  maturity, 
and  with  a  provision  that  said  note  may  be  renewed 
from  time  to  time  upon  like  terms  and  conditions. 

Done  in  open  Court  this  30th  day  of  April,  1945. 

NEWCOMB  CONDEE, 


Judge  of  the  Superior  Court. 
Received  and  filed  T.C.U.S.  January  17,  1951. 
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The  Tax  Court  of  the  United  States 
Docket  No.  20164 

ESTATE  OF  RALPH  R.  HUESMAN,  Deceased, 
NURMA  W.  HUESMAN,  FRED  B.  HUES- 
MAN,  and  THE  FARMERS  AND  MER- 
CHANTS NATIONAL  BANK  OF  LOS  AN- 
GELES, Executors, 

Petitioners, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

Promulgated  March  29,  1951. 

Petitioners,  during  the  taxable  year,  received 
cash  constituting  the  payment  of  a  bonus  owing 
decedent  at  the  time  of  his  death.  Under  court 
order  they  immediately  paid  this  cash  over  to  trus- 
tees who  in  turn  paid  it  to  a  beneficiary  under  the 
trust  as  a  partial  satisfaction  of  its  legacy.  The 
money  was  included  in  decedent's  estate  income  tax 
return  under  section  126  of  the  Internal  Revenue 
Code,  and  then  deducted  under  section  162  of  the 
code.  Held,  section  126  is  a  remedial  provision  en- 
acted for  the  benefit  of  a  decedent  in  connection 
with  his  final  income  tax  return,  and  relates  to  in- 
come earned  by  a  decedent  but  not  as  yet  received 
at  the  time  of  his  death;  while  section  162  refers 
to  income  earned  by  an  estate  during  its  administra- 
tion, and  does  not  apply  to  items  which  are  income 
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merely  because  of  section  126.    Therefore,  the  de- 
duction, under  section  162,  was  incorrect. 

H.  B.  THOMPSON,  ESQ., 
For  the  Petitioners. 

ROBERT  H.  KINBERMAN, 
ESQ., 

For  the  Petitioners. 


OPINION 

Rice,  Judge: 

The  Commissioner  determined  a  deficiency  in  in- 
come tax  for  the  fiscal  year  ended  April  30,  1945, 
in  the  amount  of  $57,923.50.  The  sole  issue  is 
whether  in  determining  taxable  net  income  of  the 
estate,  petitioners  were  correct  in  deducting  an 
amount  of  $80,517  under  section  162  of  the  Inter- 
nal Revenue  Code. 

All  of  the  facts  were  stipulated,  are  so  found  and 
are  incorporated  herein. 

The  return  was  filed  with  the  collector  of  internal 
revenue  for  the  sixth  district  of  California. 

Ralph  R.  Huesman,  a  resident  of  California,  died 
testate  on  May  3,  1944,  leaving  an  estate  of  about 
four  million  dollars.  Becedent's  will  was  admitted 
to  probate  by  order  of  the  Superior  Court  of  Los 
Angeles,  on  June  14,  1944.  The  decedent  provided 
for  alternative  distributions  of  his  property  based 
upon  the  size  of  his  estate.  Under  the  terms  of  the 
will  which  became  operative,  all  of  decedent's  prop- 
erty was  placed  in  trust.   Since  the  estate  exceeded 
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$250,000,  the  provisions  of  the  will  involved  in  the 
instant  case  are  as  follows: 

Article  V. 
I  give,  devise  and  bequeath  all  the  rest,  residue, 
and  remainder  of  my  estate,  real,  personal  and 
mixed,  of  every  kind  and  nature  and  wherever  situ- 
ated, which  I  may  ow^n  at  the  time  of  my  death,  and 
all  other  property  over  which  I  may  have  any 
power  of  disposition  (all  of  said  property  being 
hereinafter  referred  to  as  the  ''Trusteed  Prop- 
erty"), to  the  Trustees  hereinafter  named,  to  have 
and  to  hold  upon  the  following  trusts  and  condi- 
tions : 

T^      *      *      * 

5.  The  Trustees  shall  pay  and  distribute  a  sum 
of  money  equal  to  ten  per  cent  (10%)  of  the  Trus- 
teed Property  as  follows:  To  my  friend  Dr.  Henry 
M.  Rooney,  and  if  he  be  deceased  to  his  wife,  Mrs. 
May  Rooney,  the  sum  of  Two  Thousand  Dollars 
($2,000.00) ;  to  my  loyal  secretary  and  employee 
Leonora  Zinner,  the  sum  of  Two  Thousand  Dollars 
($2,000.00)  ;  and  to  Mrs.  Gregory  Haran,  my  former 
secretary  who  rendered  very  loyal  service  to  me,  the 
sum  of  Two  Thousand  Dollars  ($2,000.00)  ;  *  *  * 
and  the  balance  of  said  sum  of  money  shall  be  paid 
and  distributed  by  the  Trustees  to  the  following 
named  organizations  and  in  the  proportions  as  fol- 
lows: To  Lo3^ola  University  of  Los  Angeles,  Re- 
gents' Fund,  five-tenths  (5/lOth)  ;  *  *  *.  Such  con- 
version of  Trusteed  Property  into  money  and  pay- 
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ments  and  distributions  made  to  said  organizations 
shall  be  made  by  the  Trustees  within  five  (5)  years 
after  distribution  to  the  Trustees  and  shall  be  made 
at  such  time  and  in  such  amounts  as  may  be  con- 
venient for  the  Trustees  in  consideration  of  the  con- 
dition of  the  Trust  Estate,  and  the  Trustees  may 
exercise  in  their  sole  discretion  as  to  when  and  in 
what  amounts  such  payments  and  distributions  shall 
be  made  within  said  period  of  five  (5)  years.  *  *  * 

At  the  time  of  his  death,  decedent  was  president 
of  Desmond's,  a  retail  merchandising  corporation 
carrying  on  business  in  southern  California.  There 
was  due  and  owing  decedent  from  Desmond's  at  the 
time  of  his  death,  the  sum  of  $80,517  as  a  bonus  for 
services  rendered  by  him  prior  to  his  death.  This 
amount  was  included  in  the  Federal  estate  tax  re- 
turn as  part  of  the  gross  estate  under  section  811 
of  the  Internal  Revenue  Code,  as  the  value  of  de- 
cedent's claim  against  Desmond's. 

On  April  10,  1945,  the  executors  of  the  petitioner 
estate,  in  that  capacity  and  their  capacity  as  testa- 
mentary trustees,  petitioned  the  appropriate  court 
for  instructions,  and  at  the  same  time  filed  a  peti- 
tion requesting  an  order  for  partial  distrilmtion. 

In  the  petition  for  instructions  the  following  alle- 
gations appeared: 

VI. 

Among  the  claims  filed  and  allowed  is  that  of  Des- 
mond's, a  corporation,  which  has  been  allowed  in 
the  sum  of  $30,562.06,  representing  the  balance  of 
mutual  account  between  Desmond's  and  the  de- 
cedent, as  follows: 
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Promissory  note  due  Desmond's $  80,283.30 

Interest  on  note  to  date  of  death 3,231.20 

Advances  on  open  account 27,094.51 


Total    due    Desmond's    at    date    of 

death 110,609.01 

Plus  additional  interest  on  note  to  date 

of  claim  470.05 


Total    due    Desmond's    at    date    of 

claim 111,079.06 

Less  Compensation  due  decedent  in  form 

of  bonus  at  date  of  death 80,517.00 


Net  amount  due  Desmond's  and  allowed 

as  a  claim 30,562.06 

*     *     * 

VIII. 

*  *  *  One  of  said  beneficiaries  is  Loyola  L^nversity 
of  Los  Angeles,  Regents'  Fund,  which  is  entitled  to 
a  sum  of  money  equal  to  approximately  5%  of  the 
Trusteed  Property,  amounting  to  approximately 
$98,000.00. 

IX. 

Loyola  University  is  an  educational  institution 
located  in  Los  Angeles,  California.  Said  institution 
is  in  need  of  cash  funds  and  desires  a  partial  dis- 
tribution of  the  bequest  in  its  favor  under  de- 
cedent's will  in  the  amount  of  said  bonus,  to  wit,  the 
sum  of  $80,517.00. 

On  April  10,  1945,  concurrent  with  the  other  peti- 
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tions,  the  executors  requested  an  order  to  borrow 
$110,000  for  three  months  on  an  unsecured  note. 

On  April  30,  1945,  the  court  entered  its  order,  or- 
dering the  executors  to  borrow  the  $110,000,  to  pay 
the  same  to  Desmond's,  and  to  receive  from  Des- 
mond's the  $80,517.  Throughout  the  orders,  the 
court  referred  to  the  $80,517  specifically  as  compen- 
sation due  decedent  in  the  form  of  a  bonus  at  the 
time  of  his  death.  The  executors  were  ordered  to 
pay  this  specific  sum  to  the  testamentary  trustees 
who  in  turn  were  ordered  to  pay  the  same  specific 
sum  to  Loyola  University,  Regents'  Fund,  as  the 
ultimate  beneficiary  under  the  trust,  in  partial  satis- 
faction of  its  legacy,  which  was  approximately  $98,- 
000. 

On  the  same  day,  April  30,  1945,  Desmond's  paid 
the  $80,517  to  the  executors,  who  paid  it  to  the  testa- 
mentary trustees,  who  in  turn  paid  it  to  Loyola 
University,  Regents'  Fund.  At  the  time  the  testa- 
mentary trustees  received  and  distributed  the  $80,- 
517  it  constituted  the  only  cash  asset  of  the  trust 
estate.  The  petitioner  estate  also  borrowed  $110,000 
on  a  three-month  unsecured  note  from  The  Farmers 
and  Merchants  National  Bank  of  Los  Angeles  (an 
executor  and  trustee  of  the  estate)  on  April  30, 
1945.  This  sum  was  repaid  on  July  30,  1945.  The 
$110,000  so  borrowed  was  applied  to  pay  Desmond's 
claim  against  the  estate  of  $111,079.06. 

In  all  accounting  records  of  the  estate,  and  the 
trust,  the  $80,517  was  treated  as  principal,  i.  e.,  as 
a  receipt  of,  and  distribution  of,  principal. 

Under  both  section  811  (a)  of  the  Internal  Reve- 
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nue  Code  and  section  600  of  the  California  Probate 
Code,  the  bonus  is  considered  part  of  the  corpus  of 
the  decedent's  estate.  Estate  of  G.  Percy  McGhie, 
41  B.T.A.  1199  (1940). 

In  its  Federal  income  tax  return  for  the  year 
ended  April  30,  1945,  the  petitioner  estate  reported 
the  $80,517  item  as  income  of  the  estate  under  sec- 
tion 126  (a)  (1)  (A)  of  the  Internal  Revenue  Code. 
It  deducted  $37,359,891  on  its  1945  return  as  th(3 
amount  of  estate  tax  attributable  to  the  inclusion  of 
the  $80,517  item  in  the  Federal  estate  tax  return,  as 
authorized  by  section  126  (c)  of  the  Internal  Reve- 
nue Code  and  deducted  $80,517  as  an  allowable  de- 
duction under  section  162  of  the  Internal  Revenue 
Code,  or  deductions  totaling  $117,876.89.  The  ap- 
plicable provisions  are  set  forth  in  the  margin.^ 


iThe  change  of  this  amount  to  $36,514.30  by  the 
respondent  is  not  contested  by  the  petitioner. 


^Sec.  126.     Income  in  Respect  of  Decedents, 
(a)     Inclusion  in  Gross  Income. — 

(1)  General  Rule. — The  amount  of  all  items  of 
gross  income  in  respect  of  a  decedent  which  are  not 
properly  includible  in  respect  of  the  taxable  period 
in  which  falls  the  date  of  his  death  or  a  prior  period 
shall  be  included  in  the  gross  income,  for  the  taxable 
year  when  received,  of : 

(A)     the  estate  of  the  decedent,  if  the  right  to 
receive  the  amount  is  acquired  by  the  decedent 's 
estate  from  the  decedent ; 
*     *     * 

(3)  Character  of  Income  Determined  by  Refer- 
ence to  Decedent. — The  right,  described  in  para- 
graph (1),  to  receive  an  amount  shall  be  treated,  in 
the  hands  of  the  estate  of  the  decedent  or  any  person 
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The  basic  question  here  is  whether,  as  a  matter  of 
law,  the  petitioners  are  entitled  to  a  deduction  un- 
der one  of  the  subsections  of  section  162  of  the  Code. 
In  determining  petitioners'  right  to  a  deduction  we 
must  look  to  the  provisions  of  the  decedent's  will 
and  ascertain  his  intention  with  respect  to  the  dis- 
position of  his  property.  Article  V  of  the  will  pro- 
vides for  the  transfer  of  decedent's  residuary  estate 
to  trustees  under  certain  trusts  and  conditions.  One 
of  these  trusts  provided  that  the  trustees  should  pay 
and  distribute  a  sum  of  money  equal  to  five  per  cent 
of  the   Trusteed  Property   to   Loyola   University. 

who  acquired  such  right  by  reason  of  the  death  of 
the  decedent,  or  by  bequest,  devise,  or  inheritance 
from  the  decedent,  as  if  it  had  been  acquired  by  the 
estate  or  such  person  in  the  transaction  by  which 
the  decedent  acquired  such  right;  and  the  amount 
includible  in  gross  income  under  paragraph  (1)  or 
(2)  shall  be  considered  in  the  hands  of  the  estate 
or  such  person  to  have  the  character  which  it  would 
have  had  in  the  hands  of  the  decedent  if  the  decedent 
had  lived  and  received  such  amount. 

-X-  *  * 

(c)     Deduction  for  Estate  Tax. — 

(1)  Allowance  of  Deduction. — A  person  who  in- 
cludes an  amount  in  gross  income  under  subsection 
(a)  shall  be  allowed,  for  the  same  taxable  year,  as  a 
deduction  an  amount  which  bears  the  same  ratio  to 
the  estate  tax  attributable  to  the  net  value  for  estate 
tax  purposes  of  all  the  items  described  in  subsection 
(a)  (1)  as  the  value  for  estate  tax  purposes  of  the 
items  of  gross  income  or  portions  thereof  in  respect 
of  which  such  person  included  the  amount  in  gross 
income  (or  the  amount  included  in  gross  income, 
whichever  is  lower)  bears  to  the  value  for  estate  tax 
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The  trustees  were  authorized  to  turn  the  Trusteed 
Property  into  money  and  make  the  payments  to 
Loyola  University  and  other  named  organizations 
at  any  time  within  five  years  after  distribution  of 
the  Trusteed  Property  to  the  trustees.  Article  V  of 
decedent's  will  makes  no  provision  whatsoever  for 
the  distribution  of  any  sum  of  money  as  income  to 
Loyola  University  but  only  for  the  payment  and 
distribution  of  a  sum  of  money  equal  to  five  per 
cent  of  the  Trusteed  Property  (the  exact  language 
is  5/lOths  of  10%  of  the  Trusteed  Property).  Our 
analysis  of  this  portion  of  the  decedent's  will  con- 
purposes  of  all  the  items  described  in  subsection 
(a)  (1). 

(2)     Method  of  Computing  Deduction. — For  the 
purposes  of  paragraph  (1) : 

(A)  The  term  "estate  tax"  means  the  tax 
imposed  upon  the  estate  of  the  decedent  under 
section  810  or  860,  reduced  by  the  credits  against 
such  tax,  plus  the  tax  imposed  upon  the  estate 
of  the  decedent  under  section  935,  reduced  by 
the  credits  against  such  tax. 

(B)  The  net  value  for  estate  tax  purposes  of 
all  the  items  described  in  subsection  (a)  (1) 
shall  be  the  excess  of  the  value  for  estate  tax 
purposes  of  all  the  items  described  in  subsection 
(a)  (1)  over  the  deductions  from  the  gross 
estate  in  respect  of  claims  which  represent  the 
deductions  and  credit  described  in  subsection 

(b). 

(C)  The  estate  tax  attributable  to  such  net 
value  shall  be  an  amount  equal  to  the  excess  of 
the  estate  tax  over  the  estate  tax  computed  with- 
out including  in  the  gross  estate  such  net  value. 

Sec.  162.  Net  Income.  The  net  income  of  the 
estate  *  *  *  shall  be  computed  in  the  same  manner 
and  on  the  same  basis  as  in  the  case  of  an  individual, 
except  that — 

(a)     There  shall  be  allowed  as  a  deduction 
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vinces  us  that  decedent  intended  by  the  hereinabove- 
quoted  portions  of  Article  V  to  distribute  a  part  of 
the  trust  corpus  and  that  he  made  no  provision 
whatsoever  for  the  distribution  of  any  sum  as  in- 
come. 

Petitioners  herein  have  recognized  that  the  bonus 
item,  under  section  126,  is  taxable  income  to  the  de- 
cent's  estate  and  the  stipulated  facts  show  that  they 
have  so  reported  it.  It  should  also  be  noted  that 
petitioners  have  claimed  and  been  allowed  a  deduc- 
tion under  section  126  (c)  because  of  the  estate  tax 
attributable   to   the   inclusion   in   decedent's   gross 

(in  lieu  of  the  deduction  for  charitable,  etc., 
contributions  authorized  by  section  23  (o))  any 
part  of  the  gross  income,  without  limitation, 
which  pursuant  to  the  terms  of  the  will  or  deed 
creating  the  trust,  is  during  the  taxable  year 
paid  or  permanently  set  aside  for  the  purposes 
and  in  the  manner  specified  in  section  23  (o), 
or  is  to  be  used  exclusively  for  religious,  chari- 
table, scientific,  literary,  or  educational  pur- 
poses, or  for  the  prevention  of  cruelty  to 
children  or  animals,  or  for  the  establishment, 
acquisition,  maintenance  or  operation  of  a  public 
cemetery  not  operated  for  profit ; 

(b)  There  shall  be  allowed  as  an  additional 
deduction  in  computing  the  net  income  of  the 
estate  *  *  *  the  amount  of  the  income  of  the 
estate  *  *  *  for  its  taxable  year  which  is  to  be 
distributed  currently  by  the  fiduciary  to  the 
legatees,  heirs,  or  beneficiaries,  but  the  amount 
so  allowed  as  a  deduction  shall  be  included  in 
computing  the  net  income  of  the  legatees,  heirs, 
or  beneficiaries  whether  distributed  to  them  or 
not.  As  used  in  this  subsection,  "income  which 
is  to  be  distributed  currently"  includes  income 


136  Estate  of  Ralph  B.  Huesman  etc.,  vs. 

estate  of  the  value  of  the  claim  against  Desmond's 
of  $80,517. 

Up  to  this  point  the  parties  are  in  agreement 
about  the  application  of  the  Code  in  determining 
the  income  tax  liability  of  the  decedent's  estate. 
The  controversy  arises  because  the  petitioners  con- 
tend that  they  are  also  entitled  to  deduct  the  $80,- 
517  paid  over  to  the  trustees  upon  the  order  of  the 
court,  which  order  refers  to  the  $80,517  as  com- 
pensation due  decedent  in  the  form  of  a  bonus  at 
the  time  of  his  death.  It  is  petitioners'  contention 
that,  since  they  collected  the  $80,517  as  an  income 
item,  it  still  retained  its  income  character  when  dis- 
tributed by  the  executors. 

We  have  found  no  case  directly  in  point.  A  look 
at  the  legislative  history  of  section  126  is  helpful 
in  determining  what  effect  its  addition  to  the  Code 

for  the  taxable  year  of  the  estate  *  *  *  which, 
within  the  taxable  year,  becomes  payable  to  the 
legatee,  heir,  or  beneficiary.  Any  amount  al- 
lowed as  a  deduction  under  this  paragraph  shall 
not  be  allowed  as  a  deduction  under  subsection 
(c)  of  this  section  in  the  same  or  any  succeeding 
taxable  year ; 

(c)  In  the  case  of  income  received  by  estates 
of  deceased  persons  during  the  period  of  ad- 
ministration or  settlement  of  the  estates,  *  *  * 
there  shall  be  allowed  as  an  additional  deduction 
in  computing  the  net  income  of  the  estate  *  *  * 
the  amount  of  the  income  of  the  estate  *  *  * 
for  its  taxable  year,  which  is  properly  paid  or 
credited  during  such  year  to  any  legatee,  heir, 
or  beneficiary,  but  the  amount  so  allowed  as  a 
deduction  shall  be  included  in  computing  the 
net  income  of  the  legatee,  heir,  or  beneficiary ; 


J 
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had  on  section  162.  Section  42  of  the  Revenue  Act 
of  1934  required  all  income  accrued  up  to  the  date 
of  death,  not  otherwise  properly  includible  for  such 
period  or  a  prior  period,  be  included  in  the  income 
tax  return  of  a  decedent  for  the  period  in  which 
fell  the  date  of  his  death.  This  provision  was  en- 
acted because  the  courts  had  held  under  prior  law 
that  income  accrued  before  death  but  received  by 
the  estate  was  not  income  to  the  estate  but  a  part 
of  corpus.  Cf.  Nichols  v.  United  States,  64  Ct.  Cls. 
241  (1927),  certiorari  denied,  277  U.  S.  584  (1928)  ; 
Commissioner  v.  United  States  Trust  Company  of 
New  York,  143  Fed.  (2d)  243  (CA-2,  1944),  cer- 
tiorari denied,  323  U.  S.  727  (1944).  Therefore, 
since  neither  the  estate  nor  the  decedent  ever  paid 
income  tax  on  such  amounts,  until  this  provision  of 
the  Revenue  Act  of  1934  changed  the  treatment, 
such  amounts  escaped  income  tax  entirely.  H.  Rept. 
No.  704,  73rd  Cong.,  2nd  Sess.,  §§  42  and  43  (1934) 
p.  24;  Sen.  Rept.  No.  558,  73rd  Cong.,  2nd  Sess., 
§§  42  and  43  (1934)  p.  28. 

This  provision  of  the  Revenue  Act  of  1934  re- 
quired the  inclusion  of  the  value  for  services  ren- 
dered, whether  based  on  agreed  compensation  or  on 
quantum  meruit,  in  decedent's  final  return  as  ac- 
crued income.  Helvering  v.  Estate  of  Enright,  312 
U.  S.  636  (1941)  ;  Pfaff,  et  al..  Executors  v.  Com- 
missioner, 312  U.  S.  646  (1941).  In  some  instances, 
such  treatment  resulted  in  hardship  as,  quite  fre- 
quently, amounts  which  would  have  been  received 
over  a  number  of  years  were  returnable  in  the  year 
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of  death  thus  boosting  the  income  into  much  higher 
l^rackets. 

To  alleviate  such  hardshii^,  section  126  of  the 
Code  was  added  by  the  Revenue  Act  of  1942  to  pro- 
vide that  income  accruing  to  a  decedent  because  of 
his  death  was  not  includible  in  his  final  return  but 
was  to  be  treated  as  income  and  reported  as  in- 
come by  the  one  receiving  the  right  to  such  income 
(usually  the  estate).  Such  treatment  was  for  the 
express  purpose  of  alleviating  a  hardship  and  at  the 
same  time  preventing  certain  income  from  escaping 
income  taxation.  H.  Rept.  No.  2333,  77th  Cong.,  2nd 
Sess.,  §  125  (1942)  p.  83;  Sen.  Rept.  No.  1631,  77th 
Cong.,  2nd  Sess.,  §  135  (1942)  p.  100. 

The  Claim  which  decedent's  estate  had  against 
Desmond's  was  at  all  times  part  of  the  corpus  of 
decedent's  estate.  The  fact  that  the  Congress  saw 
fit  to  relieve  the  hardship  to  a  decedent,  from  an 
income  tax  standpoint,  by  requiring  that  the  amoimt 
collected  on  such  claim  be  reported  as  income  of 
the  decendent's  estate,  in  no  wise  affects  the  char- 
acter of  this  asset  which  was  fixed  and  determined 
at  the  date  of  the  decedent's  death.  The  subsequent 
liquidation  of  the  claim  merely  converted  the  form 
of  tiie  asset  from  a  chose  in  action  into  cash.  When 
the  executors  transferred  the  amount  of  the  liqui- 
dated claim  to  the  trustees  pursuant  to  the  order  of 
the  court,  they  transferred  a  part  of  the  decedent's 
residuar}^  estate  to  the  trustees  who  were  then  di- 
rected to  proceed  further  with  respect  to  the  distri- 
bution of  the  testamentary  trust  in  accordance  Avith 
the  intention  of  the  decedent's  will.  It  was  the  trus- 
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tee;-;  who  made  the  distribution  to  the  trust  bene- 
ficiary, Loyola  University.  The  beneficiary  received 
the  corpus  of  the  trust  and  not  income  of  the  trust. 
The  trust  at  that  time  had  no  income  for  our  find- 
ings show  that  the  $80,517  was  the  only  cash  asset 
in  the  hands  of  the  trustee. 

Our  ultimate  conclusion  is  further  strengthened 
by  those  cases  which  held  that  where  capital  gains 
are  distributed  hy  an  estate,  such  distributions  are 
not  deductible  as  payment  of  income  under  section 
162  where  either  the  will  or  the  law  of  the  state 
having  jurisdiction  provides  that  such  gains  con- 
stitute corpus.  Cf.  Charles  Simon,  et  al..  Executors 
V.  Hoey,  88  Fed.  Supp.  754  (1949),  affd.,  per 
curiam,  180  Fed.  (2d)  354,  (CA-2,  1950),  certiorari 
denied,  339  U.  S.  266  (1950) ;  Estate  of  Henry  H. 
Rogers,  1  T.  C.  629,  637,  638  (1943),  affd.,  143  Fed. 
(2d)  695,  (CA-2,  1944),  certiorari  denied,  323  U.  S. 
780  (1944)  ;  Weigel  v.  Commissioner,  34  B.T.A.  237, 
239  (1936),  afed.,  96  Fed.  (2d)  387  (CA-7,  1938); 
Anna  M.  Chambers,  et  al.,  Trustees,  33  B.T.A.  1125 
(1936). 

In  view  of  the  foregoing  we  hold  that  the  Com- 
missioner correctly  denied  any  deduction  under  sec- 
tion 162,  Internal  Revenue  Code. 

Reviewed  by  the  Court. 

Decision  will  be  entered  for  the  respondent. 

Served  March  29,  1951. 
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The  Tax  Court  of  the  United  States 
Washington 

Docket  No.  20164 

ESTATE  OF  RALPH  R.  HUESMAN,  Deceased, 
NURMA  W.  HUESMAN,  FRED  B.  HUES- 
MAN,  and  THE  FARMERS  AND  MER- 
CHANTS    NATIONAL     BANK     OF     LOS 

ANGELES,  Executors, 

Petitioner, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

DECISION 

Pursuant  to  the  determination  of  the  Court,  as 
set  forth  in  its  Opinion,  promulgated  March  29, 1951, 
it  is 

Ordered  and  Decided:  That  there  is  a  deficiency 
in  income  tax  of  $57,923.50  for  the  fiscal  year  ended 
April  30,  1945. 

Entered  March  30,  1951. 

[Seal]        /s/  STEPHEN  E.  RICE, 
Judge. 

Served  April  2,  1951. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  20164 

ESTATE  OF  RALPH  R.  HUESMAN,  Deceased, 
NURMA  W.  HUESMAN,  FRED  B.  HUES- 
MAN,  and  THE  FARMERS  &  MERCHANTS 
NATIONAL  BANK  OF  LOS  ANGELES, 
Executors, 

Petitioners, 
vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

PETITION  TO  REVIEW  DECISION  OF  THE 
UNITED  STATES  TAX  COURT 

Now  come  Nurma  W.  Huesman,  Fred  B.  Hues- 
man  and  The  Farmers  &  Merchants  National  Bank 
of  Los  Angeles,  Executors  of  the  Estate  of  Ralph 
R.  Huesman,  deceased,  b}^  H.  B.  Thompson  of 
Dempsey,  Thayer,  Deibert  &  Kumler,  their  attor- 
neys, and  petition  the  United  States  Court  of  Ap- 
peals for  the  Ninth  Circuit  for  a  review  of  the 
decision  of  the  United  States  Tax  Court  rendered 
and  entered  on  March  30,  1951,  in  cause  numbered 
20164  of  said  court,  wherein  they  were  petitioners, 
and  the  Commissioner  of  Internal  Revenue  was 
respondent,  and  in  support  of  their  petition  re- 
spectfully show  this  Honorable  Court  as  follows: 
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Venue 

The  petitioners  Nurma  W.  Huesman  and.  Fred  B. 
Huesman  are  now  and  at  all  times  herein  material 
were  individuals  residing  within  the  judicial  circuit 
of  this  court.  The  Farmers  and  Merchants  National 
Bank  of  Los  Angeles  is  now  and  at  all  times  herein 
material  has  been  doing  business  with  principal 
place  of  business  located  within  the  judicial  circuit 
of  this  court.  The  income  tax  return  of  the  Estate 
of  Kalph  R.  Huesman,  deceased,  for  the  fiscal  year 
ended  April  30,  1945,  being  the  yedv  here  in  issue, 
was  filed  by  the  executors  of  said  estate  in  the  office 
of  the  Collector  of  Internal  Revenue  for  the  6th 
Collection  District  of  California  in  Los  Angeles  and 
Avithin  the  judicial  circuit  of  this  court. 

The  respondent  is  the  duly  appointed,  qualified 
and  acting  Commissioner  of  Internal  Revenue  of  the 
United  States,  holding  his  office  by  virtue  of  the  laws 
of  the  United  States. 

Nature  of  the  Controversy 
On  May  4,  1944,  Ralph  R.  Huesman  died  testate. 
By  the  terms  of  his  will  he  transferred  his  residuary 
estate  to  trustees  to  pay  certain  bequests,  among 
them  a  bequest  to  the  Regents'  Fund  of  Loyola 
University.  At  the  time  of  his  death  there  was  owing 
but  as  yet  unpaid  to  him  as  salary  or  bonus  for 
services  rendered  to  Desmonds,  a  corporation  of 
which  he  was  president,  the  sum  of  $80,517.00.  This 
sum  was  paid  by  Desmonds  to  the  executors  of  Mr. 
Huesman 's  estate  on  April  30,  1945,  and  by  them  in 
turn,   distributed  pursuant  to  the  probate   court's 
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order  to  trustees  of  the  testamentary  trust  estab- 
lished by  testator 's  will.  On  the  fiduciary  income  tax 
return  filed  by  the  executors  for  the  fiscal  year  ended 
April  30,  1945,  said  sum  of  $80,517.00  was  reported 
as  gross  income  pursuant  to  section  126  of  the  In- 
ternal Revenue  Code  and  a  deduction  therefor  was 
taken  by  the  executors  in  the  same  amount  pursuant 
to  section  162  of  the  Internal  Revenue  Code  by 
reason  of  the  distribution  they  made  to  the  testamen- 
tary trust. 

The  Commissioner  of  Internal  Revenue  denied 
the  deduction  taken  by  the  executors  on  account  of 
said  distribution  and  by  reason  thereof  assessed 
a  deficiency  of  $57,923.50  to  the  executors.  The 
United  States  Tax  Court  in  its  decision  promulgated 
March  29,  1951,  and  entered  March  30,  1951,  sus- 
tained the  Commissioner's  action.  The  issue  pre- 
sented on  this  review  therefore  is  to  determine 
whether  the  petitioners  were  entitld  to  said  deduc- 
tion under  section  162  of  the  Internal  Revenue  Code 
on  account  of  the  distribution  of  said  sum  of  $80,- 
517.00  pursuant  to  court  order  to  the  testamentary 
trustees  under  the  will  of  Ralph  R.  Huesman,  de- 
ceased. 

Court  in  Which  Review  Is  Sought 

Review  of  the  United  States  Tax  Court's  decision 
is  sought  in  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 

DEMPSEY,  THAYER, 
DEIBERT  &  KUMLER, 

By  /s/  H.  B.  THOMPSON, 

Attorney  for  Petitioners. 
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State  of  California, 
County  of  Los  Angeles — ss. 

H.  B.  Thompson,  being  first  duly  sworn,  deposes 
and  says  that  he  is  counsel  of  record  in  the  above- 
entitled  cause ;  that  as  such  counsel  he  is  authorized 
to  verify  the  foregoing  petition  for  review;  that  he 
has  read  the  said  petition  and  is  familiar  with  the 
statements  contained  therein,  and  that  the  statements 
made  are  true  to  the  best  of  his  knowledge,  infor- 
mation and  belief. 

/s/  H.  B.  THOMPSON. 

Subscribed  and  sworn  to  before  me  this  24th  day 
of  May,  1951. 

[Seal]        /s/  DOROTHY  ERBEN, 

Notary  Public  in  and  for 
Said  County  and  State. 

Service  of  Copy  acknowledged. 
Filed  T.C.U.S.  June  4,  1951. 


[Title  of  Tax  Court  and  Cause.] 

NOTICE  OF  FILING  OF  PETITION  FOR 
REVIEW  OF  DECISION  OF  THE  UNITED 
STATES  TAX  COURT 

To:  General  Counsel  of  The  Bureau  of  Internal 
Revenue,  Washington,  D,  C. 

Notice  is  hereby  given  that  Nurma  W.  Huesman, 
Fred  B.  Huesman,  and  The  Farmers  &  Merchants 
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National  Bank  of  Los  Angeles,  Executors  of  the 
Estate  of  Ralph  R.  Huesman,  petitioners  in  the 
above-entitled  cause,  hereby  petition  the  Court  of 
Appeals  for  the  Ninth  Circuit  for  review  of  the 
decision  of  The  Tax  Court  of  the  United  States  in 
the  above-entitled  cause  entered  March  30,  1951. 
Copy  of  the  Petition  to  Review  Decision  of  said 
Court  in  the  above-entitled  cause  is  served  herewith. 

Dated:     June  7th,  1951. 

/s/  H.  B.  THOMPSON, 

Attorney  for  Petitioners. 

Service  of  Copy  acknowledged. 
Received  and  filed  T.C.U.S.  June  18,  1951. 


[Title  of  Tax  Court  and  Cause.] 

DESIGNATION  OF  RECORD 

To  the  Clerk  of  the  Above  Court: 

You  are  hereby  requested  to  make  a  transcript 
of  record  to  be  certified  and  filed  in  the  United 
States  Court  of  Appeals  for  the  Ninth  Circuit  pur- 
suant to  a  petition  for  review  filed  and  noticed  in 
the  above-entitled  cause,  and  to  include  in  such 
transcript  of  record  the  following : 

(1)  Petition,  filed  September  2,  1948. 

(2)  Answer  to  petition,  filed  September  28,  1948. 

(3)  Motion  to  amend  petition,  filed  June  7,  1950, 
and  order  of  same  date,  granting  motion. 
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(4)  Amended  petition,  filed  June  7,  1950. 

(5)  Written  stipulation  introduced  at  hearing 
held  March  30,  1950,  as  joint  exhibit  and  exhibits 
thereto  attached  except  Exhibit  I. 

(6)  Written  stipulation  and  Exhibit  I  thereto 
attached  mailed  to  the  clerk  of  the  above  court  by 
the  undersigned  from  Los  Angeles,  January  15,  1951. 

(7)  Opinion  and  decision  of  the  above-entitled 
court  promulgated  March  29,  1951,  and  entered 
March  30,  1951. 

Since  the  foregoing  constitutes  the  entire  record 
no  statement  of  Points  Relied  Upon  is  incorporated 
herein. 

Dated :     June  7, 1951. 

/s/  H.  B.  THOMPSON, 

Attorney  for  Petitioners. 

Service  of  Copy  acknowledged. 
Received  and  filed  T.C.U.S.  July  5,  1951. 


[Title  of  Tax  Court  and  Cause.] 

CERTIFICATE 

I,  Victor  S.  Mersch,  Clerk  of  The  Tax  Court  of 
the  United  States  do  hereby  certify  that  the  fore- 
going documents,  1  to  12,  inclusive,  constitute  and 
are  all  of  the  original  papers  and  proceedings  on 
file  in  m}'  office  as  called  for  b}^  the  "Designation  of 
Record  on  Review"  in  the  proceeding  before  The 
Tax  Court  of  the  United  States  entitled  "Estate  of 
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Ralph  R.  Huesman,  Deceased,  Nurma  W.  Huesman, 
Fred  B.  Huesman,  and  The  Farmers  &  Merchants 
National  Bank  of  Los  Angeles,  Executors,  Petition- 
ers, V.  Commissioner  of  Internal  Revenue,  Respond- 
ent," Docket  No.  20164  and  in  which  the  petitioners 
in  The  Tax  Court  proceeding  has  initiated  an  appeal 
as  above  numbered  and  entitled,  together  with  a 
true  copy  of  the  docket  entries  in  said  Tax  Court 
proceeding,  as  the  same  appear  in  the  official  docket 
book  in  my  office. 

In  testimony  whereof,  I  hereunto  set  my  hand  and 
affix  the  seal  of  The  Tax  Court  of  the  United  States, 
at  Washington,  in  the  District  of  Columbia,  this  5th 
day  of  July,  1951. 

/s/  VICTOR  S.  MERSCH, 

Clerk,  The  Tax  Court 
of  the  United  States. 


[Endorsed]:  No.  13006.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  Estate  of  Ralph 
R.  Huesman,  Deceased,  Nurma  W.  Huesman,  Fred 
B.  Huesman  and  The  Farmers  &  Merchants  Na- 
tional Bank  of  Los  Angeles,  Executors,  Petitioners, 
vs.  Commissioner  of  Internal  Revenue,  Respond- 
ent. Transcript  of  the  Record.  Petition  to  Review 
a  Decision  of  the  Tax  Court  of  the  United  States. 

Filed  July  9,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for 
the  Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  13006 

Estate  of  RALPH  R.  HUESMAN,  Deceased, 
NURMA  W.  HUESMAN,  FRED  B.  HUES- 
MAN,  and  THE  FARMERS  &  MERCHANTS 
NATIONAL    BANK    OF    LOS    ANGELES, 

Executors, 

Petitioners, 

vs. 

COMMISSIONER  OF  INTERNAL  REVENUE, 

Respondent. 

POINTS  RELIED  ON  AND  DESIGNATION 
OF  RECORD 

To :    The  Clerk  of  the  Above-Entitled  Court : 

A.    Points  Relied  Upon: 

The  following  constitute  the  points  upon  which 
appellants  rely  for  reversal  of  the  United  States 
Tax  Court's  decision  entered  in  the  al)ove-entitled 
matter : 

I. 

The  Court  erred  in  holding  as  a  matter  of  law 
that  appellants  were  not  entitled  in  the  computation 
of  taxable  net  income  for  the  taxable  year  1945,  to 
deduct  from  gross  income  under  Section  162  of  the 
Internal  Revenue  Code,  the  sum  of  $80,517.00  dis- 
tributed by  them  to  the  Testamentary  Trustees 
during  the  fiscal  year  ended  April  30,  1945. 
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II. 

The  Court  erred  as  a  matter  of  law  in  concluding 
that  the  sum  of  $80,517.00  owed  Kalph  R.  Hues- 
man  at  the  time  of  his  death  as  bonus  and  paid  by- 
Desmond's  to  the  executors  of  his  estate  was  within 
the  meaning  of  Section  126  of  the  Internal  Revenue 
Code  an  item  of  gross  income  but  was  not  an  item 
of  gross  income  within  the  meaning  of  Section 
162  (a). 

III. 

The  Court  erred  as  a  matter  of  law  in  concluding 
that  the  Will  of  Ralph  R.  Huesman,  deceased,  did 
not  authorize  the  executors  of  his  estate  to  dis- 
tribute the  sum  of  $80,517.00  as  income,  said  sum 
constituting  a  bonus  due  him  at  the  time  of  his 
death  for  services  rendered  to  Desmond's  paid  to 
the  executors  of  his  estate  and  distributed  by  them 
during  the  fiscal  year  ended  April  30,  1945. 

IV. 

The  Court  erred  in  holding  that  for  the  fiscal 
year  ended  April  30,  1945,  the  Estate  of  Ralph  R. 
Huesman,  deceased,  was  liable  for  Federal  income 
tax  in  the  amount  of  $57,923.50  on  account  of  the  in- 
clusion within  its  taxable  net  income  of  the  sum  of 
$80,517.00  bonus  received  and  distributed  by  the 
executors  during  said  year,  whereas  if  any  entity 
was  taxable  on  account  of  said  item,  it  was  the 
Testamentary  Trust  under  the  Will  of  the  said 
Ralph  R.  Huesman. 

V. 

The  Court  erred  in  failing  to  find  that  during 
the  fiscal  year  ended  April  30,  1945,  the  executors 
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of  the  Estate  of  Ralph  R.  Huesman,  deceased,  paid 
or  permanently  set  aside  the  sum  of  $80,517.00  of 
gross  income  of  the  estate  pursuant  to  the  terms 
of  decedent's  Will  to  be  used  exclusively  for  relig- 
ious, charitable,  scientific,  literary  and  educational 
purposes. 

VI. 

The  Court  erred  in  deciding  that  for  the  fiscal 
year  ended  April  30,  1945,  the  Estate  of  Ralph  R. 
Huesman,  deceased,  was  liable  for  a  deficiency  of 
Federal  income  tax  amounting  to  $57,923.50,  or 
any  other  sum. 

VII. 

The  Court  erred  in  failing  to  find  that  appellants 
made  an  overpayment  of  Federal  Income  Tax  for 
the  taxable  year  1950  in  the  amount  of  $71,459.35. 

B.     Designation  of  Record: 

The  following  portions  of  the  record  are  deemed 
by  the  appellants  material  to  the  consideration  of 
the  appeal  in  the  above-entitled  cause : 

Document  No. 

Docket    Entries 1 

Petition    2 

Answer 3 

Motion  to  Amend  Petition  Filed  June 

7,   1950— Granted 4 

Amended  Petition  Piled  June  7,  1950 . .  5 
Stipulation  of  Facts  With  Exhibits  A 

thru  H  and  J  Attached  Thereto 6 

Stipulation  re  Exhibit  I  and  Exhibit  I 

Attached  7 
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Document  No. 

Opinion    8 

Decision  9 

Petition  for  Review  With  Proof  of  Ser- 
vice Thereon 10 

Proof  of  Service  of  Petition  for  Review  11 
Designation    of   Record   With    Service 

Thereon    12 

Certificate  and  Seal 

Points  Relied  On  and  Designation  of 
Record 

Dated: ,  1951. 

/s/  T.  R.  DEMPSEY, 

/s/  BEN  THOMPSON, 

Attorneys  for  Petitioners. 

Service  of  Copy  acknowledged. 
[Endorsed] :     Filed  July  25,  1951. 
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No.   13006. 
IN  THE 


United  States  Couft  of  Appeals 


FOR  THE  NINTH  CIRCUIT 


Estate  of  Ralph  R.  Huesman,  Deceased,  Nurma  W. 
HuESMAN,  Fred  B.  Huesman  and  The  Farmers  & 
Merchants  National  Bank  of  Los  Angeles,  Execu- 
tors, 

Appellants, 
vs. 

Commissioner  of  Internal  Revenue, 

Appellee. 


APPELLANT'S  OPENING  BRIEF. 


Jurisdiction. 

By  registered  letter  mailed  pursuant  to  Section  272  of 
the  Internal  Revenue  Code  (26  U.  S.  C.  272)  on  August 
3,  1948,  the  Commissioner  of  Internal  Revenue  notified 
appellants  of  his  determination  of  a  deficiency  of  Federal 
Income  Taxes  for  the  fiscal  year  ended  April  30,  1945, 
of  $57,923.50.  [R.  31.]  Thereafter  on  September  2, 
1948,  appellants  filed  with  The  Tax  Court  of  the  United 
States  their  petition  appealing  from  the  Commissioner's 
determination  and  said  Court  properly  assumed  jurisdic- 
tion over  said  appeal  pursuant  to  Section  1101  of  the 
Internal  Revenue  Code  (26  U.  S.  C.  1101.)  [R.  5.] 
On  June  7,  1950,  upon  motion  duly  made  and  granted 
appellants  filed  their  amended  petition  with  said  Court  al- 
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leging  in  addition  to  those  things  alleged  in  the  original 
petition,  only  that  appellants  had  prior  to  the  filing  of 
said  amended  petition  paid  to  the  Collector  of  Internal 
Revenue  for  the  Sixth  Collection  District  of  California 
the  deficiency  determined  by  the  Commissioner  as  afore- 
said. [R.  12.]  On  or  about  September  23,  1948,  the 
Commissioner  filed  his  answer  to  appellants'  original  peti- 
tion. [R.  11.]  He  filed  no  answer  to  appellants'  amended 
petition.  Thereafter  on  March  20,  1950,  a  hearing  was 
had  before  The  Tax  Court  which  entered  its  decision  on 
March  30,  1951,  in  favor  of  the  Commissioner.    [R.  140.] 

On  June  4,  1951,  and  within  the  time  required  by  Sec- 
tion 1142  of  the  Internal  Revenue  Code  (26  U.  S.  C 
1142),  appellants  filed  with  the  clerk  of  The  Tax  Court 
their  petition  for  review  and  served  a  copy  and  notice 
thereof  on  the  Commissioner  pursuant  to  Rule  30  of  this 
Court.  [R.  141.]  Jurisdiction  of  this  Court  to  review 
the  decision  of  The  Tax  Court  in  this  case  therefore  ex- 
ists by  virtue  of  Section  1141  of  the  Internal  Revenue 
Code  (26  U.  S.  C.  1141). 

Statement  of  the  Case. 

On  May  3,  1944,  Ralph  R.  Huesman  died  testate,  a 
resident  of  the  State  of  California.  At  the  time  of  his 
death  he  was  President  of  Desmond's,  a  California  cor- 
poration, which  was  conducting  a  retail  merchandising 
business  in  Southern  California.  There  was  due  and 
owing  to  him  from  said  corporation  at  the  time  of  his 
death  the  sum  of  $80,517.00  as  compensation  for  services 
rendered  as  President  of  Desmond's  up  to  the  date  of  his 
death.     [R.  32.] 

By  order  of  the  Superior  Court  of  Los  Angeles  County 
entered  June  14,   1944,  decedent's  Last  Will  and  Testa- 
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ment  was  admitted  to  probate.  The  net  value  of  the  es- 
tate exceeded  $250,000.00,  a  fact  important  in  determin- 
ing the  appHcable  provisions  of  the  Will.  [R.  54.]  After 
making  certain  recitations  and  bequests,  the  will  provided 
in  applicable  part  as  follows: 

"I  give,  devise  and  bequeath  all  the  rest,  residue 
and  remainder  of  my  estate,  real,  personal  and  mixed, 
of  every  kind  and  nature  and  wherever  situated, 
which  I  may  own  at  the  time  of  my  death,  and  all 
other  property  over  which  I  may  have  any  power  of 
disposition  (all  of  said  property  being  hereinafter  re- 
ferred to  as  the  'Trusteed  Property'),  to  the  Trustees 
hereinafter  named,  to  have  and  to  hold  upon  the  fol- 
lowing trusts  and  conditions  [R.  41]  : 

'Tf  my  wife  shall  elect  to  take  under  the  terms 
of  this  Will,  and  in  the  event  that  the  net  value  of 
my  estate  is  Two  Hundred  and  Fifty  Thousand  Dol- 
lars ($250,000.00)  or  more,  then  the  provisions  with 
reference  to  the  Trusteed  Property  shall  be  as  fol- 
lows: 


"The  Trustees  shall  pay  and  distribute  a  sum  of 
money  equal  to  ten  per  cent  (10%)  of  the  Trusteed 
Property  as  follows :  To  my  friend  Dr.  Henry 
M.  Rooney,  and  if  he  be  deceased  to  his  wife, 
Mrs.  May  Rooney,  the  sum  of  Two  Thousand  Dol- 
lars ($2,000.00) ;  to  my  loyal  secretary  and  employee 
Leonora  Zinner,  the  sum  of  Two  Thousand  Dollars 
($2,000.00);  and  to  Mrs.  Gregory  Haran,  my  for- 
mer secretary  who  rendered  very  loyal  service  to  me, 
the  sum  of  Two  Thousand  Dollars  ($2,000.00); 
which  said  respective  sums  shall  be  distributed  as 
soon  as  reasonably  possible,  and  the  balance  of  said 
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sum  of  money  shall  be  paid  and  distributed  by  the 

Trustees  to  the  following  named  organizations   and 

in  the  proportions  as  follows :    To  Loyola  University 

of  Los  Angeles,  Regents'  Fund,  five-tenths  (5/lOths)  ; 
*     *     * '? 

At  all  times  herein  material  Loyola  University  was  in- 
cluded in  the  cumulative  list  of  organizations,  contribu- 
tions to  which  were  ruled  by  the  Commissioner  of  Inter- 
nal Revenue  deductible  under  Sections  23 (o)  and  23 (q) 
of  the  Internal  Revenue  Code.  The  Regents'  Fund  is  the 
building  fund  of  said  University  and  is  used  solely  for  the 
University  in  its  building  expansion  program.  Said  fund 
is  administered  by  the  President  of  the  University  and 
checks  drawn  thereon  are  signed  by  him  or  by  the  Treas- 
urer.    [R.   33.] 

On  or  about  April  10,  1945,  the  executors  of  the  Es- 
tate of  Ralph  R.  Huesman,  Deceased,  in  that  capacity 
and  in  their  capacity  as  testamentary  trustees,  petitioned 
the  Superior  Court  for  the  State  of  California  in  and  for 
the  County  of  Los  Angeles,  as  the  Court  exercising  pro- 
bate jurisdiction  of  said  Estate,  for  instructions.  [R.  82.] 
Concurrently  therewith  said  executors  filed  a  Petition  for 
an  Order  of  Partial  Distribution.      [R.  91.] 

On  April  30,  1945,  after  a  hearing  on  said  petitions, 
said  Court  entered  its  order  and  decree  of  partial  distribu- 
tion. [R.  103.]  Among  other  things  it  found  "that  among 
the  assets  of  said  estate  and  constituting  a  part  of  the 
corpus  thereof,  is  an  item  of  compensation  due  the  dece- 
dent in  the  form  of  a  bonus  from  Desmond's,  a  corpora- 


— 5— 

tion,  in  the  sum  of  $80,517.00,  and  the  Court  went  on  to 
direct  as  follows: 

"It  is  therefore  ordered  and  decreed  that  Nurma 
W.  Huesman,  Fred  B.  Huesman  and  Farmers  and 
Merchants  National  Bank  of  Los  Angeles,  as  Execu- 
tors of  the  Estate  of  Ralph  R.  Huesman,  deceased, 
upon  receiving  said  certain  sum  of  Eighty  Thousand 
Five  Hundred  Seventeen  Dollars  ($80,517.00)  from 
Desmond's,  a  corporation,  specifically  as  compensa- 
tion due  to  the  decedent  in  the  form  of  a  bonus  at 
the  time  of  his  death,  shall  deliver  said  specific  sum 
of  Eighty  Thousand  Five  Hundred  Seventeen  Dol- 
lars ($80,517.00)  to  Nurma  W.  Huesman,  Fred  B. 
Huesman  and  Farmers  and  Merchants  National  Bank 
of  Los  Angeles,  as  Trustees  under  the  Will  of  Ralph 
R.  Huesman,  Deceased;  and  said  Nurma  W.  Hues- 
man,  Fred  B.  Huesman  and  Farmers  and  Merchants 
National  Bank  of  Los  Angeles,  as  said  Trustees  un- 
der the  Will  of  Ralph  R.  Huesman,  Deceased,  shall 
distribute  said  specific  sum  of  Eighty  Thousand  Five 
Hundred  Seventeen  Dollars  ($80,517.00)  to  Loyola 
University  of  Los  Angeles,  Regents'  Fund,  in  par- 
tial satisfaction  of  its  bequest  under  the  Will  of  said 
Ralph  R.  Huesman,  Deceased;  and  that  no  bond  shall 
be  required  by  reason  of  any  distribution  order  here- 
in made." 

Concurrently  therewith  the  Superior  Court  entered  its 
Order  Instructing  Testamentary  Trustees  to  Make  Partial 
Distribution.  The  portion  thereof  material  to  the  issue 
here  involved  is  as  follows: 

"That  under  an  order  and  decree  of  partial  distri- 
bution granted  by  this  Court  on  this  day,  the  Execu- 
tors, upon  receiving  said  sum  of  Eighty  Thousand 
Five  Hundred  Seventeen  Dollars  ($80,517.00)   from 


Desmond's,  a  corporation,  specifically  as  compensation 
due  the  decedent  in  the  form  of  a  bonus  at  the  time 
of  his  death,  shall  deliver  said  specific  sum  of  Eighty 
Thousand  Five  Hundred  Seventeen  Dollars  ($80,- 
517.00)  to  Nurma  W.  Huesman,  Fred  B.  Huesman 
and  Farmers  and  Merchants  National  Bank  of  Los 
Angeles,  as  Trustees  under  the  Will  of  Ralph  R. 
Huesman,  Deceased;  that  said  sum  constitutes  the 
sole  estate  of  said  testamentary  trust;  that  there  are 
no  liabilities  to  any  creditors  under  said  trust;  that 
the  said  legacy  or  share  of  the  trust  estate  set  forth 
above  may  be  distributed  to  Loyola  University,  Re- 
gents' Fund,  as  the  institution  entitled  thereto,  with- 
out loss  to  the  creditors  or  injury  to  the  trust  estate, 
or  any  person  interested  therein;  and  that  it  is  un- 
necessary that  the  legatee  give  bond; 

It  is  therefore  ordered  and  decreed  that  the  said 
sum  of  Eighty  Thousand  Five  Hundred  Seventeen 
Dollars  ($80,517.00)  received  by  Nurma  W.  Hues- 
man,  Fred  B.  Huesman  and  Farmers  and  Merchants 
National  Bank  of  Los  Angeles,  as  Executors  of  the 
Estate  of  Ralph  R.  Huesman,  Deceased,  from  Des- 
mond's, a  corporation,  specifically  as  compensation 
due  to  the  decedent  in  the  form  of  a  bonus  at  the 
time  of  his  death,  and  delivered  under  order  of  this 
Court,  as  a  specific  sum  to  Nurma  W.  Huesman, 
Fred  B.  Huesman  and  Farmers  and  Merchants  Na- 
tional Bank  of  Los  Angeles,  as  Trustees  under  the 
Will  of  Ralph  R.  Huesman,  Deceased,  shall  be  de- 
livered as  a  specific  sum  to  Loyola  University  of 
Los  Angeles,  Regents'  Fund,  in  partial  satisfaction 
of  its  bequest  under  the  Will  of  Ralph  R.  Huesman, 
Deceased;  and  that  no  bond  shall  be  required  by  rea- 
son of  any  distribution  granted  hereunder. 

Done  in  open  Court  this  30th  day  of  April,  1945." 
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Thereafter,  on  April  30,  1945,  Desmond's  paid  to  the 
executors  of  the  Estate  of  Ralph  R.  Huesman,  deceased, 
the  sum  of  $80,517.00  as  compensation  or  bonus  for  serv- 
ices rendered  by  decedent  to  said  corporation  up  to  the 
date  of  his  death,  and  on  the  same  day  the  executors  paid 
to  the  Testamentary  Trustees  of  the  trust  aforesaid,  said 
sum  of  $80,517.00  pursuant  to  the  above  Order  of  Partial 
Distribution.  Later  the  same  day,  the  Trustees  paid  to 
Loyola  University  of  Los  Angeles,  Regents'  Fund,  the 
sum  of  $80,517.00  pursuant  to  the  Court's  order  instruct- 
ing them.  At  the  time  of  the  receipt  of  said  sum  of 
$80,517.00  by  the  Testamentary  Trustees  and  at  the  time 
of  distribution  thereof  by  them  as  aforesaid,  said  sum 
constituted  the  only  cash  asset  of  the  trust  estate.  The 
only  other  then  existing  asset  of  the  trust  estate  was  its 
right  to  receive  the  trust  corpus  from  the  decedent's  es- 
tate.    [R.  36.] 

Thereafter  and  within  the  time  provided  by  law  the  ap- 
pellants filed  with  the  Collector  of  Internal  Revenue  for 
the  Sixth  District  of  California  a  fiduciary  income  tax 
return  on  Treasury  Department  Form  1041  for  the  Es- 
tate of  Ralph  R.  Huesman,  Deceased.  Said  return  in- 
cluded within  gross  income  the  item  "bonus  from  Des- 
mond's $80,517.00"  and  among  others  took  a  deduction 
of  $80,517.00  as  "amount  distributable  to  beneficiaries." 
[R.  107.]  At  all  times  herein  material  appellants  kept 
their  books  and  filed  their  Federal  Income  tax  returns  on  a 
cash  receipts  and  disbursements  basis.      [R.  36.] 


Within  the  time  allowed  by  law  for  filing  thereof  the 
testamentary  trustees  under  the  Will  of  the  said  Ralph 
R.  Huesman,  Deceased,  filed  with  the  Collector  of  Internal 
Revenue  for  the  Sixth  Collection  District  of  California  a 
fiduciary  income  tax  return  on  Treasury  Department 
Form  1041  for  the  fiscal  year  ended  April  30,  1945.  Said 
return  showed  a  gross  income  of  $80,517.00  and  deduc- 
tions for  distributions  for  "amounts  distributable  to  bene- 
ficiaries" of  $80,517.00.    [Stip.,  Ex.  J,  R.  121.] 

On  August  3,  1948,  the  Commissioner  of  Internal  Reve- 
nue notified  appellants  of  his  determination  that  for  the 
fiscal  year  ended  April,  1945,  there  was  a  deficiency  of 
Federal  income  tax  amounting  to  $57,923.50.  The  letter 
stated  that  the  basis  for  the  deficiency  was  that  $80,517.00 
claimed  as  a  deduction  for  amounts  distributable  to  bene- 
ficiaries was  disallowed  as  not  constituting  a  proper  de- 
duction under  the  provisions  of  Section  162  of  Internal 
Revenue  Code.     [R.  31.] 

On  September  2,  1948,  appellants  filed  with  The  Tax 
Court  of  the  United  States  their  petition  appealing  from 
the  Commissioner's  determination.  Thereafter  on  motion 
duly  made  and  granted,  appellants  filed  an  amended  peti- 
tion with  said  Court  alleging  in  addition  to  those  things 
alleged  in  the  original  petition  that  appellants  had  prior 
to  the  filing  of  said  amended  petition  paid  to  the  Collector 
of  Internal  Revenue  for  the  Sixth  Collection  District  of 
California  the  deficiency  determined  by  the  Commissioner 
as  aforesaid,  together  with  interest  thereon  computed  to 
the  date  of  payment.  [R.  14.]  After  a  hearing  before 
that  Court  it  entered  its  decision  in  favor  of  the  Com- 
missioner on  March  30,   1951.     [R.   140.] 
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Specification  of  Errors. 

1.  The  Court  erred  in  holding  as  a  matter  of  law  that 
appellants  were  not  entitled  in  the  computation  of  taxable 
net  income  for  the  taxable  year  1945,  to  deduct  from 
gross  income  under  Section  162  of  the  Internal  Revenue 
Code,  the  sum  of  $80,517.00  distributed  by  them  to  the 
Testamentary  Trustees  during  the  fiscal  year  ended  April 
30,  1945. 

2.  The  Court  erred  as  a  matter  of  law  in  concluding 
that  the  sum  of  $80,517.00  owed  Ralph  R.  Huesman  at 
the  time  of  his  death  as  bonus  and  paid  by  Desmond's  to 
the  executors  of  his  estate  was  within  the  meaning  of  Sec- 
tion 126  of  the  Internal  Revenue  Code  an  item  of  gross 
income  but  was  not  an  item  of  gross  income  within  the 
meaning  of  Section  162(a). 

3.  The  Court  erred  as  a  matter  of  law  in  concluding 
that  the  Will  of  Ralph  R.  Huesman,  deceased,  did  not  au- 
thorize the  executors  of  his  estate  to  distribute  the  sum 
of  $80,517.00  as  income,  said  sum  constituting  a  bonus 
due  him  at  the  time  of  his  death  for  services  rendered  to 
Desmond's  paid  to  the  executors  of  his  estate  and  dis- 
tributed by  them  during  the  fiscal  year  ended  April  30, 
1945. 

4.  The  Court  erred  in  holding  that  for  the  fiscal  year 
ended  April  30,  1945,  the  Estate  of  Ralph  R.  Huesman, 
deceased,  was  liable  for  Federal  income  tax  in  the  amount 
of  $57,923.50  on  account  of  the  inclusion  within  its  tax- 
able net  income  of  the  sum  of  $80,517.00  bonus  received 
and  distributed  by  the  executors  during  said  year,  where- 
as if  any  entity  was  taxable  on  account  of  said  item,  it 
was  the  Testamentary  Trust  under  the  Will  of  the  said 
Ralph  R.  Huesman. 
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5.  The  Court  erred  in  failing  to  find  that  during  the 
fiscal  year  ended  April  30,  1945,  the  executors  of  the  Es- 
tate of  Ralph  R.  Huesman,  deceased,  paid  or  permanently 
set  aside  the  sum  of  $80,517.00  of  gross  income  of  the 
estate  pursuant  to  the  terms  of  decedent's  Will  to  be  used 
exclusively  for  religious,  charitable,  scientific,  literary  and 
educational  purposes. 

6.  The  Court  erred  in  deciding  that  for  the  fiscal 
year  ended  April  30,  1945,  the  Estate  of  Ralph  R.  Hues- 
man,  deceased,  was  liable  for  a  deficiency  of  Federal  in- 
come tax  amounting  to  $57,923.50,  or  any  other  sum. 

7.  The  Court  erred  in  failing  to  find  that  appellants 
made  an  overpayment  of  Federal  Income  Tax  for  the 
taxable  year  1950  in  the  amount  of  $71,459.35. 

Summary  of  Argument. 

The  Tax  Court's  decision  is  erroneous  in  its  determina- 
tion that  the  term  "gross  income"  as  employed  in  Section 
126  of  the  Internal  Revenue  Code  properly  includes  the 
$80,517.00  bonus  due  Mr.  Huesman  at  the  time  of  his 
death,  but  that  the  term  "gross  income"  employed  in  Sec- 
tion 162(a)  of  the  Internal  Revenue  Code  does  not  in- 
clude said  item. 
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ARGUMENT. 

r. 

Appellants  Are  Entitled  to  a  Deduction  of  $80,517.00 
for  the  Taxable  Year  1945  Pursuant  to  Section 
162(a)  of  the  Internal  Revenue  Code  on  Account 
of  the  Distribution  of  That  Amount  Out  of  Gross 
Income  of  the  Estate. 

The  bonus  of  $80,517.00  owed  to  Ralph  Huesman  at 
the  time  of  his  death  was  an  income  item  as  the  term  is 
employed  in  the  Internal  Revenue  Code,  Sec.  22  I.  R.  C, 
IT  3857,  1947  C.  B.  54.  But  since  the  decedent  kept  his 
books  and  filed  his  returns  on  a  cash  receipts  and  disburse- 
ments  basis  [R.  38]  said  item  was  not  taxable  to  him  on 
his  final  return  but  was  properly  included  in  the  income 
reported  by  the  executors  of  his  estate  pursuant  to  Section 
126(a)(1)(A)  which  provides  in  applicable  part  as  fol- 
lows: 

"Sec.  126.   Income  in  Respect  of  Decedents. 
(a)   Inclusive  in  Gross  Income. — 

(1)  General  Rule. — The  amount  of  all  items  of 
gross  income  in  respect  of  a  decedent  which  are  not 
properly  includible  in  respect  to  the  taxable  period  in 
which  falls  the  date  of  his  death  or  a  prior  period 
shall  be  included  in  the  gross  income,  for  the  taxable 
year  when  received,  of: 

(A)  the  estate  of  the  decedent,  if  the  right  to  re- 
ceive the  amount  is  acquired  by  the  decedent's  estate 
from  the  decedent;" 

It  was  therefore  an  item  of  ''gross  income''  within  the 
meaning  of  Code  when  received  by  the  executors.    The 
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right  to  said  income  item  was,  however,  a  part  of  the 
corpus  of  the  testator's  probate  estate  and  was  properly 
included  in  said  estate  for  Federal  Estate  Tax  purposes. 
We  emphasize  this  nomenclature  because  the  proper  un- 
derstanding of  the  terms  is  essential  to  a  correct  decision 
in  this  case  and  we  feel  that  it  was  partially  attributable 
to  a  confusion  of  terms  that  The  Tax  Court  arrived  at 
an  erroneous  decision.  We  submit  that  Boston  Safe  De- 
posit &  Trust  Co.  V.  United  States  (U.  S.  D.  C.  Mass., 
1948),  75  Fed.  Supp.  884,  properly  analyzes  and  exposes 
the  fallacies  in  the  government's  argument  advanced  in 
this  case.  In  Boston  Safe  Deposit  &  Trust  Co.  v.  United 
States,  supra,  the  decedent  was  a  member  of  three  insur- 
ance partnerships.  Pursuant  to  agreement  the  executors 
elected  to  continue  the  decedent's  partnership  participation 
after  his  death  and  during  the  years  1940  and  1941  they 
received  and  duly  distributed  funds  arising  therefrom. 
Having  paid  the  tax  on  said  income  they  filed  claims  for 
refund,  alleging  that  on  account  of  the  distributions  made 
by  the  estate  to  testamentary  trustees  under  a  residuary 
clause  in  the  decedent's  will  they  were  entitled  to  deduc- 
tions therefor  under  Section  162(c).  Suit  was  instituted 
on  the  claims  and  the  government  there,  as  in  this  case, 
contended  that  the  distributions  were  of  corpus  or  residue 
of  the  estate  and  hence  not  deductible.  The  Court  held 
in  favor  of  the  executors,  saying  that  while  it  was  true 
the  amounts  received  arose  out  of  the  right  to  partnership 
profits  constituting  a  part  of  the  corpus  of  the  Probate 
Estate,  yet  nevertheless  when  received  said  profits  consti- 
tuted taxable  income  within  the  meaning  of  Section 
162(c),  I.  R.  C.  Because  we  wish  to  quote  from  the 
Court's  opinion  in  the  foregoing  case  at  some  length,  we 
have  quoted  that  case  in  the  appendix  hereto  at  page  1. 
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We  believe  that  the  Court  there  properly  analyzed  and  de- 
fined the  basic  precepts  that  should  control  the  determina- 
tion in  this  case. 

(a)  The  Tax  Court's  Decision — "Gross  Income" :  As 
far  as  the  text  of  the  lower  court's  opinion  is  concerned 
it  does  not  undertake  to  grapple  with  the  language  of  the 
statute  but  only  reviews  indecisive  Congressional  Reports 
and  concludes  with  a  decision  in  favor  of  respondent. 
[R.  127-139.]  However,  the  headnote  of  the  Court's  de- 
cision written  and  approved  by  the  Court  (16  T.  C.  656) 
does  meet  the  issue  head-on.     It  states: 

"Petitioners,  during  the  taxable  year,  received  cash 
constituting  the  payment  of  a  bonus  owing  decedent 
at  the  time  of  his  death.  Under  court  order  they  im- 
mediately paid  this  cash  over  to  trustees  who  in  turn 
paid  it  to  a  beneficiary  under  the  trust  as  a  partial 
satisfaction  of  its  legacy.  The  money  was  included 
in  decedent's  estate  income  tax  return  under  section 
126  of  the  Internal  Revenue  Code,  and  then  deducted 
under  section  162  of  the  Code.  Held,  section  126  is 
a  remedial  provision  enacted  for  the  benefit  of  a  de- 
cedent in  connection  with  his  final  income  tax  return, 
and  relates  to  income  earned  by  a  decedent  but  not 
as  yet  received  at  the  time  of  his  death;  while  section 
162  refers  to  income  earned  by  an  estate  during  its 
administration,  and  does  not  apply  to  items  which  are 
income  merely  because  of  section  126.  Therefore, 
the  deduction,  under  section  162,  was  incorrect." 

Appellants  submit  that  whatever  may  be  its  basis  the 
decision  of  The  Tax  Court  is  erroneous.  If  the  decision 
is  predicated  upon  Congressional  Reports  we  submit  that 
such  reports  are  irrelevant  because  they  do  not  consider 
the  problem  presented  here  and  for  that  reason  are  wholly 
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indecisive.  On  the  other  hand,  if  the  decision  is  predicated 
upon  the  proposition  stated  above  in  the  headnote  then  we 
submit  that  the  decision  is  clearly  erroneous  as  a  matter 
of  law. 

Section  162(a)  of  the  Internal  Revenue  Code  provides 
as  follows : 

"Sec.  162.     Net  Income. 

The  net  income  of  the  estate  or  trust  shall  be  com- 
puted in  the  same  manner  and  on  the  same  basis  as 
in  the  case  of  an  individual,  except  that — 


(a)  there  shall  be  allowed  as  a  deduction  (in  lieu 
of  the  deduction  for  charitable,  etc.,  contributions 
authorized  by  section  23 (o))  any  part  of  the  gross 
income,  without  limitation,  which  pursuant  to  the 
terms  of  the  will  or  deed  creating  the  trust,  is  during 
the  taxable  year  paid  or  permanently  set  aside  for  the 
purposes  and  in  the  manner  specified  in  section  23 (o), 
or  is  to  be  used  exclusively  for  religious,  charitable, 
scientific,  literary,  or  educational  purposes,  or  for  the 
prevention  of  cruelty  to  children  or  animals,  or  for 
the  establishment,  acquisition,  maintenance  or  opera- 
tion of  a  public  cemetery  not  operated  for  profit;." 
(Emphasis  supplied.) 

In  its  introductory  clause  the  above  section  states  that 
there  shall  be  allowed  as  a  deduction  "any  part  of  the 
gross  income"  which  is  distributed  as  therein  specified. 
Unquestionably  the  $80,517.00  distributed  by  the  estate 
was  an  item  of  "gross  income."  (Sec.  126,  I.  R.  C. ; 
Boston  Safe  Deposit  &  Trust  Co.  v.  United  States,  supra.) 
So  far  The  Tax  Court  agrees.  But,  says  The  Tax  Court, 
the  term  "gross  income"  as  employed  in  Section   126  is 
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not  the  same  as  the  term  "gross  income"  used  in  Section 
162(a).  At  that  point  appellants  part  company  with  The 
Tax  Court  for  as  the  Supreme  Court  has  said,  'Tn  the 
absence  of  express  restriction  it  may  be  assumed  that  a 
term  is  used  throughout  a  statute  in  the  same  sense  in 
which  it  is  first  defined"  (Pampanga  Sugar  Mills  v. 
Wenccslao  Trinidad,  279  U.  S.  211,  218,  49  S.  Ct.  308, 
72)  L.  Ed.  665,  668),  and  ''should  receive  no  stricter  in- 
terpretation in  the  exemption  because  used  to  define  an 
exemption."  (Davies  Warehouse  Co.  v.  Bozvles,  321  U.  S. 
144,  150,  64  S.  Ct.  474,  88  L.  Ed.  635,  640.  Italics  sup- 
plied.) 

Neither  the  appellee  nor  The  Tax  Court  questions 
the  propriety  of  appellant's  including  the  $80,517.00  in 
reportable  ''gross  income."  If  the  item  was  "gross  in- 
come" for  that  purpose  then  appellants  submit  it  was 
"gross  income"  for  the  purpose  of  Section  162(a). 

(b)  The  distribution  of  the  $80,517.00  item  otherwise 
qualified  under  Section  162(a)  as  a  deduction: 

Section  162(a)  goes  on  to  provide  that  there  shall  be 
allowed  as  a  deduction  any  part  of  the  gross  income 
"which  pursuant  to  the  terms  of  the  will  ...  is  dur- 
ing the  taxable  year  paid  or  permanently  set  aside  for  the 
purposes  and  in  the  manner  specified  in  Section  23 (o), 
or  is  to  be  used  exclusively  for  religious,  charitable,  scien- 
tific, literary,  or  educational  purposes  .  .  ."  Upon  pe- 
tition by  the  executors  the  Superior  Court  exercising  pro- 
bate jurisdiction  directed  that  "upon  receiving  said  certain 
sum  of  $80,517.00  from  Desmond's  a  corporation,  specifi- 
cally as  compensation  due  to  the  decedent  in  the  form  of 
a  bonus  at  the  time  of  his  death,  [the  executors]  shall  de- 
liver said  specific  sum  to  the  testamentary  trustees"    [R. 
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106]  and  the  Court  further  directed  the  trustees  to  make 
dehvery  thereof  "as  a  specific  sum  to  Loyola  University 
of  Los  Angeles  Regents'  Fund."  [R.  106.]  Payment  was 
accordingly  made  as  directed.  [R.  107.]  Clearly  there- 
fore this  item  of  gross  income  was  permanently  set  aside 
and  paid  pursuant  to  the  terms  of  the  will  and  the  Court's 
order  interpreting  the  will  for  the  educational  purposes 
specified  in  Section   162(a).      [R.   33.] 

In  this  regard  we  call  attention  to  the  fact  that  the 
Superior  Court's  construction  of  the  will  and  its  orders 
(which  it  is  stipulated  were  in  no  sense  collusive  [R.  34]) 
are  for  the  purposes  here  in  issue  binding  upon  this  Court. 
(Uterhart  v.  U.  S.,  240  U.  S.  598,  36  S.  Ct.  416,  60  L. 
Ed.  819;  Roberts  v.  Lczvis,  153  U.  S.  367,  14  S.  Ct.  945, 
38  L.  Ed.  747;  Daly's  Lessee  v.  James,  8  Wh.  495,  5 
L.  Ed.  670.) 

Insofar  as  Section  162(a)  is  concerned  therefore  Old 
Colony  Trust  Company  v.  Commissioner,  301  U.  S.  379, 
57  S.  Ct.  813,  81  L.  Ed.  1169,  is  controlling.  In  that 
case  an  inter  vivos  trust  having  life  annuitants,  remainder 
to  charities,  authorised  the  trustees  to  make  discretionary 
payments  to  charities  whenever  this  could  be  done  without 
jeopardizing  the  annuities  and,  after  the  death  of  the  sur- 
vivor annuitant,  directed  the  trustees  to  distribute  the 
residue  among  charities.  During  1931,  the  trust  had  net 
income  of  some  $164,000,  paid  $22,350  to  annuitants  and 
$190,000  to  charities.  The  trust  claimed  a  deduction  un- 
der Section  162(a)  which  the  Commissioner  and  the  First 
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Circuit  disallowed  on  the  theory  that,  since  the  trustees 
were  merely  authorized  and  not  required  to  make  the 
$190,000  payment  to  charities,  the  payment  was  not  pur- 
suant to  the  will.  The  Supreme  Court  reversed,  stating 
(p.  382): 

"Under  Section  162  .  .  .  is  it  necessary  that 
the  will  or  deed  creating  a  trust  definitely  direct  the 
charitable  contributions  which  are  claimed  as  deduc- 
tions ? 

"We  are  asked  to  hold  that  the  words  'pursuant  to' 
mean  directed  or  definitely  enjoined.  And  this  not- 
withstanding the  admission  that  Congress  intended 
to  encourage  charitable  contributions  by  relieving 
them  from  taxation     .     .     . 

"  'Pursuant  to'  is  defined  as  'acting  or  done  in 
consequence  or  in  prosecution  (of  anything) ;  hence, 
agreeable;  conformable;   following;  according.' 

"The  words  of  the  statute  are  plain  and  should 
be  accorded  their  usual  significance  in  the  absence 
of  some  dominant  reason  to  the  contrary.     .     .     . 

"The  questioned  donations  were  made  by  the  peti- 
tioners in  pursuance  of  the  trust  deed." 

In  this  connection  it  should  be  noted  that  the  distribu- 
tion in  the  case  at  bar  was  ordered  under  the  residuary 
legacy  of  the  will  which  authorized  the  distribution  of 
principal  or  income  in  satisfaction  of  the  legacy.  Hence 
the  Court  could  properly,  as  it  saw  fit  to  do,  direct  that 
this  item  of  "gross  (taxable)  income"  be  applied  in  par- 
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tial  satisfaction  of  the  legacy.  (Commissioner  v.  Craw- 
ford (C.  C.  A.  3rd,  1943),  139  F.  2d  616;  Boston  Safe 
Deposit  &  Trust  Company  v.  U.  S.  (U.  S.  D.  C.  Mass.), 
75  Fed.  Supp.  884;  Estate  of  Ida  White,  41  B.  T.  A.  525; 
Estate  of  Robert  Harwood,  3  T.  C.  1104. 

Accordingly  appellants  submit  that  the  bonus  item  in 
question  was  with  respect  to  decedent's  estate  an  item  of 
"gross  income"  which  was,  within  the  meaning  of  the 
statute,  "pursuant  to  the  terms  of  the  will"  paid  to  a 
charitable  institution  and  is  therefore  deductible. 

Thomas  R.  Dempsey, 
Wellman  p.  Thayer, 
Arthur  H.  Deibert, 
William  L.  Kumler, 
H.  B.  Thompson, 

Attorneys  for  Appellants. 


APPENDIX. 

In  Boston  Safe  Deposit  &  Trust  Co.  v.  United  States 
(U.  S.  D.  C.  Mass.,  1948),  75  Fed.  Supp.  884,  in  holding 
that  the  executors  of  a  decedent's  estate  were  entitled  to 
deductions  under  Section  162(c),  I.  R.  C,  for  profits  aris- 
ing from  a  partnership  interest  held  by  the  estate  the  court 
said  in  applicable  part: 

"(1)  The  right  to  share  in  the  partnership  profits 
was  an  asset  of  the  testator's  estate  and  was  a  part 
of  the  corpus  of  the  estate.  However,  the  amounts 
actually  received  from  the  partnership  as  a  share  of 
the  profits  was  income  to  the  estate.  Bull  v.  United 
States,  295  U.  S.  247,  55  S.  Ct.  695,  79  L.  Ed.  1421. 

"Counsel  for  the  government  contend  that  the  part- 
nership profits  were  paid  over  to  the  trustees  and 
distributed  to  the  beneficiaries  as  a  part  of  the  corpus 
of  the  estate,  and  not  as  income.  They  point  out 
that  in  the  accounts  of  the  executors  and  trustees 
which  were  approved  and  allowed  by  the  Probate 
Court,  these  sums  were  referred  to  as  principal  and 
not  as  income.  They,  therefore,  assert  that  since  the 
state  court  has  approved  and  allowed  the  payments 
as  'out  of  principal,'  the  plaintiffs  cannot  now  assert 
that  they  were  income,  since  this  court  is  conclusively 
bound  to  follow  the  determination  by  the  state  court. 

"(2)  It  is  true  that  a  federal  court  must  apply 
state  law  in  determining  what  persons  are  qualified 
to  inherit  property  within  that  jurisdiction,  the  right 


of  a  person  to  make  a  testamentary  disposition  of 
property,  the  conditions  essential  to  the  vahdity  of 
wills  or  the  construction  of  wills.  Also  the  state  es- 
tablishes the  procedure  governing  the  probate  of  wills 
and  the  processes  of  administration.  Cf.  Lyeth  v. 
Hoey,  305  U.  S.  188,  193,  59  S.  Ct.  155,  158,  83 
L.  Ed.  119,  119  A.  L.  R.  410.  But  'In  dealing  with 
the  meaning  and  application  of  an  act  of  Congress 
enacted  in  the  exercise  of  its  plenary  power  under 
the  Constitution  to  tax  income  and  to  grant  exemp- 
tions from  that  tax,  it  is  the  will  of  Congress  which 
controls     *     *     *.'    Lyeth  v.  Hoey,  supra. 

"(3)  Thus,  in  determining  whether  specific  sum 
of  money  is  a  part  of  the  net  income  of  an  estate 
or  is  a  part  of  the  residuary  corpus,  this  court  is 
bound  by  neither  the  classification  made  by  the  execu- 
tor, nor  the  fact  that  the  executor's  classification  is 
approved  by  the  state  court.  Cf.  Osburn  California 
Corporation  v.  Welch,  Collector  of  Internal  Revenue, 
9  Cir.,  39  F.  2d  41.  In  the  instant  case,  it  is  im- 
material that  the  accounts  of  the  executors-trustees, 
approved  by  the  Probate  Court,  referred  to  the  pay- 
ments in  question  as  payments  out  of  principal.  The 
important  question  here  is  whether  they  constituted 
payments  out  of  income  within  the  meaning  of  Sec. 
162(c),  26  U.  S.  C.  A.  Int.  Rev.  Code. 

"(4)  In  my  opinion,  the  right  to  share  in  the  part- 
nership profits  was  a  chose  in  action  which  was  a 
part  of  the  residue  of  the  testator's  estate.     However, 
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the  actual  payments  by  the  partnership  to  the  execu- 
tors of  the  share  of  the  annual  profits  of  the  partner- 
ship constituted  income  to  the  estate.  Thus,  when 
the  executors  paid  over  these  sums  to  themselves  as 
trustees,  or  in  effect  to  the  beneficiaries,  they  were 
paying  over  income  and  not  principal.  It  was  income 
derived  from  the  chose  in  action  which  was  a  part 
of  the  residue.  As  such,  it  was  deductible  from 
the  income  of  the  estate  for  income  tax  purposes,  in 
accordance  with  Sec.  162(c)  of  the  Internal  Revenue 
Code,  26  U.  S.  C.  A.  Int.  Rev.  Code,  §162(c)." 
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ON  PETITION  FOR  REVIEW  OF  THE  DECISION  OF  THE  TAX 
COURT  OF  THE  UNITED  STATES 


BRIEF  FOR  THE  RESPONDENT 


OPINION    BELOW 


The  opinion  of  the  Tax  Court  (R.  126-139)  is  re- 
ported in  16  T.C.  656. 

JURISDICTION 

The  petition  for  review  (R.  141-144)  involves  a  de- 
ficiency in  federal  income  taxes  for  the  fiscal  year 

(1) 


ended  April  30,  1945,  in  the  amount  of  $57,923.50.  A 
fiduciary  income  tax  return  for  the  taxable  year  was 
filed  by  the  taxpayer  estate  with  the  Collector  of  In- 
ternal Revenue  for  the  Sixth  District  of  California. 
(R.  36.)  On  August  3,  1948  (R.  14),  the  Commissioner 
of  Internal  Revenue  mailed  a  notice  of  deficiency  to 
the  taxpayers,  advising  them  of  a  deficiency  in  income 
tax  for  the  taxable  year  ended  April  30,  1945,  in  the 
amount  of  $57,923.50  (R.  29-32).  Within  ninety  days 
thereafter,  on  September  2,  1948,  the  taxpayers  filed  a 
petition  with  the  Tax  Court  of  the  United  States  for 
a  redetermination  of  the  deficiency  under  Section  272 
of  the  Internal  Revenue  Code.  (R.  5-10.)  On  June  7, 
1950,  taxpayers  filed  an  amended  petition  to  show  pay- 
ment on  June  7, 1949,  of  the  deficiency  determined,  plus 
accrued  interest,  which  amount  taxpayers  alleged  was 
an  overpayment  made  after  the  mailing  of  the  notice 
of  deficiency.  (R.  14-32.)  The  decision  of  the  Tax 
Court  finding  a  deficiency  in  income  tax  for  the  fiscal 
year  ended  April  30,  1945,  in  the  amount  of  $57,923.50, 
was  entered  on  March  30,  1951.  (R.  140.)  The  case  is 
brought  to  this  Court  by  a  jDetition  for  review  filed  by 
the  taxpayers  on  June  4,  1951  (R.  141-144),  jmrsuant 
to  the  provisions  of  Section  1141(a)  of  the  Internal 
Revenue  Code,  as  amended  by  Section  36  of  the  Act  of 
June  25,  1948. 

QUESTION    PRESENTED 

Among  the  claims  filed  and  allowed  against  decedent's 
estate  was  one  of  Desmond's,  a  corporation,  allowed  in 
the   sum   of  $30,562.06,   representing   the   ])alance   of 


mutual  accounts  between  Desmond's  and  the  decedent. 
The  net  amount  was  derived  by  deducting  from  de- 
cedent's promissory  note,  advances  to  him  on  open 
account,  and  interest,  the  sum  of  $80,517  compensation 
due  decedent  in  the  form  of  bonus  at  date  of  death. 
Under  uncontested  state  court  orders  the  executors 
were  authorized  to,  and  did,  borrow  $110,000  which  they 
used  to  pay  Desmond's  the  full  $111,079.06.  They  on 
the  same  day  received  from  Desmond's  the  sum  of 
$80,517,  which  under  order  of  the  court  they  distributed 
to  themselves  as  trustees,  who  in  turn  under  the  same 
order  distributed  it  to  Loyola  University  in  partial  sat- 
isfaction of  its  bequest. 

The  question  presented  is  whether  the  $80,517  is 
deductible  under  Section  162  of  the  Internal  Revenue 
Code. 

STATUTES    AND    REGULATIONS    INVOLVED 

The  pertinent  statutes  and  Regulations  are  printed 
in  the  Appendix,  infra. 

STATEMENT 

The  facts  as  stipulated  by  the  parties  (R.  32-38)  and 
as  so  found  and  incorporated  in  the  opinion  of  the  Tax 
Court  (R.  127-139)  may  be  summarized  as  follows : 

Ralph  R.  Huesman,  a  resident  of  California,  died 
testate  on  May  3,  1944,  leaving  an  estate  of  about  four 
million  dollars.  Decedent's  will  was  admitted  to  pro- 
bate by  order  of  the  Superior  Court  of  Los  Angeles,  on 
June  14,  1944.  The  decedent  provided  for  alternative 
distributions  of  his  property  based  upon  the  size  of  his 


estate.  Under  the  terms  of  the  will  which  became  oper- 
ative, all  of  decedent's  property  was  placed  in  trust. 
(R.  127.)  Since  the  estate  exceeded  $250,000,  the  pro- 
visions of  the  will  involved  in  the  instant  case  are  as 
follows  (R.  41,  54,  57-58, 128-129)  : 

Article  V. 

I  give,  devise  and  bequeath  all  the  rest,  residue, 
and  remainder  of  my  estate,  real,  personal  and 
mixed,  of  every  kind  and  nature  and  wherever  situ- 
ated, which  I  may  own  at  the  time  of  my  death, 
and  all  other  property  over  which  I  may  have  any 
power  of  disposition  (all  of  said  property  being 
hereinafter  referred  to  as  the  "Trusteed  Prop- 
erty"), to  the  Trustees  hereinafter  named,  to  have 
and  to  hold  upon  the  following  trusts  and  condi- 
tions : 

E  *  *  * 

5.  The  Trustees  shall  pay  and  distribute  a  sum 
of  money  equal  to  ten  per  cent  (10%)  of  the  Trus- 
teed Property  as  follows :  To  my  friend  Dr.  Henry 
M.  Rooney,  and  if  he  be  deceased  to  his  wife,  Mrs. 
May  Rooney,  the  sum  of  Two  Thousand  Dollars 
($2,000.00) ;  to  my  loyal  secretary  and  employee 
Leonora  Zinner,  the  sum  of  Two  Thousand  Dol- 
lars ($2,000.00)  ;  and  to  Mrs.  Gregory  Haran,  my 
former  secretary  who  rendered  very  loyal  service 
to  me,  the  sum  of  Two  Thousand  Dollars  ($2,- 
000.00)  ;  *  *  *  and  the  balance  of  said  sum  of  money 
shall  be  paid  and  distributed  by  the  Trustees  to 
the  following  named  organizations  and  in  the  pro- 
portions as  follows:  To  Loyola  L^niversity  of  Los 
Angeles,  Regents'  Fund,  five-tenths  (5/lOth)  ;*  *  *. 
Such  conversion  of  Trusteed  Property  into  money 


and  payments  and  distributions  made  to  said  or- 
ganizations shall  be  made  by  the  Trustees  within 
five  (5)  years  after  distribution  to  the  Trustees 
and  shall  be  made  at  such  time  and  in  such  amounts 
as  may  be  convenient  for  the  Trustees  in  consider- 
ation of  the  condition  of  the  Trust  Estate,  and  the 
Trustees  may  exercise  in  their  sole  discretion  as  to 
when  and  in  what  amounts  such  payments  and  dis- 
tributions shall  be  made  within  said  period  of  five 
(5)  years.  *  *  * 

At  the  time  of  his  death,  decedent  was  president  of 
Desmond's,  a  retail  merchandising  corporation  carry- 
ing on  business  in  southern  California.  There  was  due 
and  owing  decedent  from  Desmond's  at  the  time  of  his 
death,  the  sum  of  $80,517  as  a  bonus  for  services 
rendered  by  him  prior  to  his  death.  This  amount  was 
included  in  the  federal  estate  tax  return  as  part  of  the 
gross  estate  under  Section  811  of  the  Internal  Revenue 
Code,  as  the  value  of  decedent's  claim  against  Des- 
mond's.  (R.  129.) 

On  April  10,  1945,  the  executors  of  the  decedent's 
estate,  in  that  capacity  and  their  capacity  as  testa- 
mentary trustees,  petitioned  the  appropriate  court  for 
instructions,  and  at  the  same  time  filed  a  petition  re- 
questing an  order  for  partial  distribution.   (R.  129.) 

In  the  petition  for  instructions  the  following  allega- 
tions appeared  (R.  82,  83-85,  129-130) : 

VI 

Among  the  claims  filed  and  allowed  is  that  of 
Desmond's,  a  corporation,  which  has  been  allowed 
in  the  sum  of  $30,562.06,  representing  the  balance 
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of  mutual  account  between  Desmond's  and  the  de- 
cedent, as  follows : 

Promissory  note  due  Desmond's $  80,283.30 

Interest  on  note  to  date  of  death 3,231.20 

Advances  on  open  account 27,094.51 

Total   due   Desmond's    at    date    of 

death 110,609.01 

Plus   additional  interest   on   note   to 

date  of  claim 470.05 

Total  due  Desmond's  at  date  of  claim  111,079.06 
Less   Compensation   due  decedent   in 

form  of  bonus  at  date  of  death 80,517.00 

Net  amount  due  Desmond's  and  al- 
lowed as  a  claim 30,562.06 

*  4f  *  »  * 

VIII 

*  *  *  One  of  said  beneficiaries  is  Loloyla  Uni- 
versity of  Los  Angeles,  Regents'  Fund,  w^hich  is 
entitled  to  a  sum  of  money  equal  to  approximately 
5%  of  the  Trusteed  Property,  amounting  to  ap- 
proximately $98,000.00. 

IX 

Loyola  University  is  an  educational  institution 
located  in  Los  Angeles,  California.  S?id  institu- 
tion is  in  need  of  cash  funds  and  desires  a  partial 
distribution  of  the  bequest  in  its  favor  under  de- 
cedent's will  in  the  amount  of  said  bonus,  to  Avit, 
the  sum  of  $80,517.00. 

On  April  10,  1945,  concurrent  with  the  other  peti- 
tions, the  executors  requested  an  order  to  borrow  $110,- 


000  for  three  montlis  on  an  unsecured  note.  (R.  130- 
131.) 

On  April  30,  1945,  the  court  entered  its  order,  order- 
ing the  executors  to  borrow  the  $100,000,  to  pay  the 
same  to  Desmond's,  and  to  receive  from  Desmond's  the 
$80,517.  Throughout  its  orders,  the  court  referred  to 
the  $80,517  specifically  as  compensation  due  decedent  in 
the  form  of  a  bonus  at  the  time  of  his  death.  The  execu- 
tors were  ordered  to  pay  this  specific  sum  to  the  testa- 
mentary trustees  who  in  turn  were  ordered  to  pay  the 
same  specific  sum  to  Loyola  University,  Regents '  Fund, 
as  the  ultimate  beneficiary  under  the  trust,  in  partial 
satisfaction  of  its  legacy,  which  was  approximately 
$98,000.     (R.  131.) 

On  the  same  day,  April  30,  1945,  Desmond's  paid  the 
$80,517  to  the  executors,  who  paid  it  to  the  testamentary 
trustees,  who  in  turn  paid  it  to  Loyola  University, 
Regents'  Fund.  At  the  same  time  the  testamentary 
trustees  received  and  distributed  the  $80,517  it  consti- 
tuted the  only  cash  asset  of  the  trust  estate.  The  tax- 
payer estate  also,  borrowed  $110,000  on  a  three-month 
unsecured  note  from  the  Farmers  and  Merchants  Na- 
tional Bank  of  Los  Angeles  (an  executor  and  trustee  of 
the  estate)  on  April  30,  1945.  This  sum  was  repaid  on 
July  30, 1945.  The  $110,000  so  borrowed  was  applied  to 
pay  Desmond's  claim  against  the  estate  of  $111,079.06. 
(R.  131.) 

In  all  accounting  records  of  the  estate  and  the  trust, 
the  $80,517  was  treated  as  principal,  i.e.,  as  a  receipt  of, 
and  distribution  of,  principal.  (R.  131.) 

In  its  federal  income  tax  return  for  the  year  ended 
April  30, 1945,  the  taxpayer  estate  reported  the  $80,517 
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item  as  income  of  the  estate  imder  Section  126(a)(1) 
(A)  of  the  Internal  Revenue  Code.  It  deducted  $37,- 
359,89  ^  on  its  1945  return  as  the  amount  of  estate  tax 
attributable  to  the  inclusion  of  the  $80,517  item  in  the 
federal  estate  tax  return,  as  authorized  by  Section 
126(c)  of  the  Internal  Revenue  Code  and  deducted 
$80,517  as  an  allowable  deduction  under  Section  162  of 
the  Internal  Revenue  Code,  or  deductions  totaling 
$117,876.89.  (R.  132.) 

On  these  facts  the  Tax  Court  held  the  claim  which 
decedent's  estate  had  against  Desmond's  was  at  all 
times  part  of  the  corpus  of  decedent's  estate  and  when 
the  executors  transferred  the  amount  of  the  liquidated 
claim  to  themselves  as  trustees  they  transferred  a  part 
of  the  decedent's  residuary  estate  for  distribution  of  the 
testamentary  trust.  The  beneficiary  received  the  corpus 
of  the  trust  and  not  income  of  the  trust.  (R.  138-139.) 

SUMMARY    OF   ARGUMENT 

The  Tax  Court  was  correct  in  ruling  that  items  which 
are  made  taxable  to  the  recipient  under  Section  126  of 
the  Internal  Revenue  Code  are  not  deductible  inider 
Section  162  of  the  Internal  Revenue  Code. 

The  bonus  was  not  distributable  as  such  to  either  the 
residuary  trustees  or  the  exempt  organization.  Actually 
cash  as  a  part  of  corpus  was  distributed  to  the  residuary 
trustees,  who  in  turn  distributed  it  to  Loyola  in  part 
payment  of  its  legacy. 

The  executors  in  their  income  tax  return  have  not 
only  deducted  the  amount  of  the  bonus,  but  also  a 


^  The  change  of  this  amount  to  $36,514.30  by  the  Commissioner 
is  not  contested  by  the  taxpayer-estate. 


further  deduction  under  Section  126,  as  estate  tax  at- 
tributable to  the  bonus.  The  Commissioner  has  allowed 
the  latter  deduction  upon  the  theory  that  the  executors 
are  taxable  thereon,  and  are  therefore  entitled  to  the 
deduction.  However,  under  the  executors '  theory  of  the 
case  they  are  not  entitled  to  the  deduction  for  either  of 
two  reasons:  (1)  because  Section  126  allows  the  de- 
duction to  the  person  who  would  be  taxable  thereon,  if 
not  an  exempt  corporation,  and  (2)  if  the  item  be  dis- 
tributable to  the  exempt  organization  as  they  contend, 
no  estate  tax  can  be  attributable  thereto  for  the  reason 
that  bequests  to  educational  institutions  are  deductible 
for  estate  tax  purposes. 


ARGUMENT 


Section  162  of  the  Internal  Revenue  Code  Does  Not  Permit 
the  Deduction  of  an  Item  Which  Is  Income  Merely  Because 
of  the  Provisions  of  Section  126  of  the  Internal  Revenue 
Code 

In  view  of  the  estate's  net  indebtedness  to  Desmond's, 
there  is  serious  doubt  as  to  whether  the  bonus  item  was 
actually  distributed  as  contended.  Compare  United 
States  V.  Winnett,  165  F.  2d  149  (C.A.  9th).  However, 
assuming  arguendo  that  the  bonus  was  distributed,  we 
submit  the  Tax  Court's  ruling  that  the  item  is  not  de- 
ductible under  Section  162  of  the  Internal  Revenue  Code 
(Appendix,  infra)  is  correct. 

It  is  clear  that  Section  162  permits  deduction  of  in- 
come only  in  those  instances  where  the  distribution  is 
includible  in  the  income  of  the  distributee,  or  would  be 
so  included  if  it  were  not  for  the  fact  that  the  distribu- 
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tee  is  au  exempt  organization.  Uelvering  v.  Butter- 
worth,  290  U.S.  365,  369."  Compare  Dtinloj)  v.  Com- 
missioner, 165  F.  2d  284  (C.A.  8tb) ;  Carlisle  v.  Com- 
missioner, 165  F.  2d  645  (C.A.  6tli).  Both  subsections 
(b)  and  (c)  specifically  provide  that  deductions  allowed 
thereunder  shall  be  included  in  computing  the  income  of 
the  distributee.  Such  provision  is  not  necessary  under 
subsection  (a)  because  the  distributees  included  in  that 
subsection  are  exempt  from  income  tax. 

That  Section  126  income  is  not  deductible  luider 
Section  162  becomes  apparent  from  a  reading  of  the 
former  section.  That  section  specifies  the  estate  or  per- 
son who  is  to  include  the  item  in  computing  its  or  his  in- 
come. Subsection  126(a)(1)(A)  of  the  Internal  Rev- 
enue Code  (Appendix,  infra)  provides  that  income  due 
decedent  at  death  shall  be  included  in  the  income  of  the 
estate  of  the  decedent  if  the  right  to  receive  it  is  ac- 
quired by  the  estate  from  the  decedent;  subsection  (B) 
provides  that  the  person  who  by  reason  of  the  death  of 
the  decedent  acquires  the  right  to  receive  such  an  item 
shall  include  it  in  his  income,  "if  the  right  to  receive 
the  amount »s  not  acquired  by  the  decedent's  estate"; 
and  subsection  (C)  provides  that  the  person  who  ac- 
quires from  a  decedent  the  right  to  receive  such  an  item 
by  bequest,  devise  or  inheritance  shall  include  it  in  his 
income,  "if  the  amount  is  received  after  a  distribution 
by  the  decedent's  estate  of  such  right." 


2  While  Sections  22(b)(3)  and  162(b)  of  the  Internal  Revenue 
Code  (Appendix,  infra)  were  amended  subsequent  to  this  decision, 
the  amendments  include  in  the  income  of  the  distributee  only  those 
gifts,  bequests,  devises,  or  inheritances,  payment,  crediting  or  dis- 
tribution of  which  is  to  be  made  at  intervals  "under  the  terms  of 
the  gift"  etc.,  to  the  extent  that  it  is  paid  out  of  income  from  the 
property. 
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As  the  amount  in  question  here  was  received  prior  to 
distribution,  it  is  apparent  that  it  could  not  be  included 
in  the  income  of  any  legatee  to  whom  it  might  be  dis- 
tributed ;  that  is  to  say,  either  the  trustee  or  Loyola,  even 
if  it  had  not  been  an  exempt  organization. 

Further,  Section  126(c)  allows  a  deduction  for  the 
amount  of  estate  taxes  attributable  to  the  inclusion  of 
such  an  item  in  the  decedent's  estate.  Clearly  Congress 
intended  that  this  deduction  should  be  allowed  to  the  one 
who  is  required  under  the  section  to  include  the  item 
in  income;  yet,  under  taxpayers'  theory,  an  estate  that 
receives  the  item  and  distributes  it  may  take  this  deduc- 
tion plus  a  deduction  under  Section  162,  while  a  tax- 
able distributee  must  include  the  whole  item  in  his 
income  with  no  deduction. 

The  decision  of  the  Tax  Court  is  supported  by  the 
history  of  Section  126.  Section  42  of  the  Revenue  Act 
of  1934,  c.  277,  48  Stat.  680,  required  all  income  accrued 
up  to  the  date  of  death,  not  otherwise  properly  in- 
cludible for  such  period  or  a  prior  period,  to  be  included 
in  the  income  tax  return  of  a  decedent  for  the  period 
ended  by  his  death.  The  provision  was  enacted  because 
the  courts  had  held  under  the  prior  law  that  income 
accrued  before  death  but  received  by  the  estate  was  not 
income  to  the  estate  but  a  part  of  the  corpus.  Hence, 
prior  to  this  provision  of  the  Revenue  Act  of  1934 
neither  the  estate  nor  the  decedent  ever  paid  income 
tax  on  such  amounts. 

The  Supreme  Court  held  in  Helvering  v.  EnrigM,  312 
U.S.  636  (1941),  and  Pfaf  v.  Commissioner,  312  U.S. 
646  (1941),  that  this  provision  of  the  Revenue  Act  of 
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1934  required  the  inclusion  in  a  decedent's  last  return 
of  all  income  earned  by  him  to  that  date,  even  though 
it  had  not  accrued  in  an  accounting  sense.  This  often 
resulted  in  hardship,  as  amounts  which  ordinarily 
would  have  been  received  over  a  number  of  years  were 
returnable  in  one  period,  thus  carrying  the  income  into 
higher  brackets. 

To  alleviate  this  hardship  Section  126  was  enacted, 
to  provide  that  income  accruing  to  a  person  because  of 
his  death  was  not  includible  in  his  final  return,  but  was 
to  be  treated  as  income  and  reported  as  income  by  the 
one  who  became  entitled  to  receive  it.  Hence,  Section 
126  was  enacted  for  the  express  purpose  of  relieving  a 
hardship  while  at  the  same  time  preventing  income  of 
this  type  from  escaping  taxation.  H.  Rep.  No.  2333, 
77th  Cong.,  2d  Sess.,  pp.  83-88  (1942-2  Cum.  Bull.  372, 
435-439)  ;  S.  Rep.  No.  1631,  77th  Cong.,  2d  Sess.,  pp. 
100-105  (1942-2  Cum.  Bull.  504,  579-583). 

Loyla,  the  exempt  organization  to  which  through  the 
trustees  the  $80,517  was  paid,  was  one  of  the  residuary 
legatees.  The  mil  directed  that  it  be  paid  5%  of  the 
residuum.  The  court  order  under  which  the  cash  was 
paid  properly  treated  the  item  as  corpus  in  directing  its 
distribution  to  the  trustees ;  and  so  treated  it  in  sinuil- 
taneously  directing  the  trustees  to  distribute  the  item  to 
Loyola  in  part  payment  of  its  legacy. 

As  the  Tax  Court  pointed  out  (R.  139),  this  position 
is  supported  by  the  cases  holding  that  where  capital 
gains  are  distributed  by  an  estate,  such  distributions 
are  not  deductible  as  pajonent  of  income  under  Section 
162  where  either  the  will  or  the  law  of  the  state  having 
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jurisdiction  provides  that  such  gains  constitute  corpus. 
Simon  v.  Hoey,  88  F.  Supp.  754  (S.D.N.Y.),  affirmed, 
180  F.  2d  354  (C.A.  2d) ;  In  re  Rogers'  Estate,  143  F. 
2d  695  (C.A.  2d),  certiorari  denied,  323  U.S.  780; 
Weigel  v.  Commissioner,  96  F.  2d  387  (C.A.  7th)  ;  cf. 
Carlisle  v.  Commissioner,  165  F.  2d  645  (C.A.  6th). 

Boston  Safe  Deposit  d;  Trust  Co.  v.  United  States,  75 
F.  Sujip.  884  (Mass.),  is  not  to  the  contrary.  That 
case  involved  income  earned  after  the  decedent's  death. 
It  should  also  be  noted  that  the  court  held  that  in  de- 
termining whether  a  specific  sum  of  money  is  a  part  of 
the  income  of  the  estate  or  is  part  of  the  residuary 
corpus,  the  court  is  not  bound  by  the  classification  made 
by  the  executor,  nor  by  the  fact  that  the  executor's 
classification  is  approved  by  the  state  court. 

Further  supporting  the  Tax  Court's  conclusion  that 
only  income  earned  by  the  estate  is  deductible  under 
Section  162  of  the  Internal  Revenue  Code  is  taxpayers' 
claim  that  under  the  two  sections  they  are  entitled  to  a 
deduction  of  over  $117,000  because  of  the  item  of  $80,- 
517.  That  is,  they  claim  full  deduction  for  the  distribu- 
tion of  the  item  under  Section  162(a)  as  a  distribution 
to  an  exempt  organization,  plus  the  amount  of  estate 
tax  allegedly  attributable  to  the  item.  This,  notwith- 
standing the  fact  that  bequests  to  educational  institu- 
tions are  exempted  from  estate  taxes  under  Section 
812(d)  of  the  Internal  Revenue  Code  (Appendix, 
infra).  This  question  will  be  discussed  more  at  length 
infra. 
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II 

The  Item  Is  Not  Deductible  under  Section   162(a) 

While  under  specifications  of  errors  taxpayers  con- 
tend the  item  in  question  is  deductible  under  Section 
162,  their  brief  discusses  only  their  contention  that  it  is 
deductible  under  subsection  (a)  thereof. 

Section  162(a)  permits  the  deduction  of  income  dis- 
tributed to  educational  institutions.  We  submit,  how- 
ever, that  this  deduction  is  limited  to  the  share  of  the 
income  of  the  estate  to  which  the  distributee  is  entitled 
under  the  terms  of  the  will.  Compare  Wclhnan  v. 
Welch,  99  F.  2d  75  (C.A.  1st). 

The  cases  cited  on  taxpayers'  brief  (^.  18)  do  not 
stand  for  the  proposition  that  where,  as  here,  there  are 
taxable  beneficiaries  who  are  entitled  to  the  bulk  of  the 
residuum,  and  a  non-taxable  beneficiary  entitled  to 
only  5%  thereof,  an  executor  may  distribute  100%  of 
an  item  of  income  to  the  non-taxable  beneficiary  in 
part  payment  of  its  legacy,  and  deduct  the  full  income 
as  having  been  paid  to  charity,  even  though  the  state 
court  order  directing  distribution  be  drawn,  as  here, 
with  meticulous  care.  This  is  especially  true  where  the 
order  itself  recognizes  that  it  is  authorizing  the  dis- 
tribution of  corpus. 

Legatees  of  given  percentages  of  a  residuum  take 
proportionately  of  both  corpus  and  income.  In  filing 
their  final  accounts  the  executors  nmst  credit  each  of 
the  residuary  legatees  with  his  share  of  the  income.  In 
the  final  accoimt  all  residuary  legatees  must  receive  an 
amount  which  reflects  the  income.  See  Grey  v.  Com- 
missioner, 118  F.  2d  153  (C.A.  7th).   Compare  United 
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States  V.  Benedict,  338  U.S.  692;  Warhurton  v.  Com- 
missioner, decided  February  7,  1951  (1951  P-H  T.C. 
Memorandum  Decisions,  par.  51,036),  affirmed  per 
curiam,  February  5,  1952  (C.A.  3d)  ;  and  Clarke  v. 
Vnited  States,  94  F.  Supp.  543  (E.D.  Pa.),  affirmed, 
189  F.  2d  101  (C.A.  3d). 

The  cases  cited  -e*i  taxpayer's  brief  do  not  support 
their  contention  that  an  item  of  gross  income  may  be 
applied  in  its  entirety  as  such  in  partial  satisfaction  of 
a  residuary  legacy  of  a  small  portion  of  the  residuum. 
In  Commissioner  v.  Crawford's  Estate,  139  F.  2d  616 
(C.A.  3d),  there  were  two  residuary  legatees,  the  wife 
and  the  daughter  of  the  decedent.  The  court  there 
stated  (p.  618)  : 


We  think  that  it  must  be  concluded  that  the  $175,- 
000  paid  to  the  trust  was  income  which  had  accumu- 
lated upon  that  part  of  the  corpus  in  the  residuary 
estate  which  was  transferred  by  the  executors  to 
the  Martha  Sharp  Crawford  trust  for  the  orphans' 
court  so  treated  it.  It  is  clear  that  the  $175,000 
acumulated  upon  the  property  in  the  executors' 
hands  after  the  death  of  the  testator  and  that  all  the 
income  belonged  to  one  or  the  other  of  the  two 
trusts,  the  trust  of  the  minor  or  that  of  her  mother. 
The  identity  between  principal  and  interest  was 
preserved  by  the  executors  in  their  treatment  of  the 
estate.  The  payments  of  principal  and  interest 
were  approved  by  the  orphans'  court.  The  decrees 
of  that  court  are  binding  in  the  case  at  bar  with 
respect  to  the  meaning  and  effect  of  the  will.  *  *  * 
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In  Estate  of  Harwood  v.  Commissioner,  3  T.C.  1104, 
also  cited  by  the  taxpayers,  the  Tax  Court  said  (p. 
1108)  : 

If  so,  the  facts  in  this  case  will  differ  in  no  sub- 
stantial respect  from  those  before  the  court  in 
Commissioner  v.  Crawford's  Estate,  supra.  More- 
over here,  as  in  that  case,  the  income  and  the  cor- 
pus were  kept  separate,  both  by  the  executors  and 
by  the  trustees.   *   *   * 

In  Estate  of  White  v.  Commissioner,  41  B.T.A.  525, 
the  Tax  Court  said  (p.  531) : 

The  record  is  clear  that  the  income  fund  under 
discussion  was  received  by  the  petitioners  as  in- 
come, was  so  treated  by  the  depository  bank,  and 
was  so  paid  over  to  the  trustees  under  a  proper 
order  of  the  Probate  Court.  Its  character  and 
identity  as  income  were  thus  estal)lished  and  main- 
tained by  all  persons  connected  with  the  trans- 
actions. The  stipulation  itself  so  brands  it. 

Here,  the  state  court  properly  treated  the  sum  it  di- 
rected to  be  paid  to  Loyola  as  a  part  of  the  corpus  of 
the  estate. 

Nor  is  Old  Colony  Co.  v.  Commissioner,  301  U.S.  379, 
in  point.  There,  the  trust  authorized  the  trustees  to 
pay  trust  iricome  to  charities  whenever  for  a  ])eriod  of 
one  year  the  trust  fund  had  yielded  a  net  income  equal 
to  twice  the  amount  of  the  annuities,  and  upon  the 
death  of  the  survivor  of  the  annuitants,  directed  the 
distribution  of  the  residue  to  charities.  The  question 
there  was  Avhether  it  must  be  shown  that  amounts  paid 
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out  of  income  to  charities  were  actually  paid  out  of  in- 
come received  during  the  year  in  which  they  were  paid. 
Taxpayers'  position,  if  correct,  would  attribute  to 
Congress  the  intent  to  leave  to  the  whim  of  executors 
or  trustees  the  taxability  or  non-taxability  of  income. 
Certainly  Congress  did  not  intend  that  executors  or 
trustees  be  permitted  absent  provision  in  the  will  to 
distribute  income  to  one  residuary  legatee  in  payment 
of  his  legacy  and  make  him  subject  to  income  tax  there- 
on, while  distributing  the  corpus  to  another  and  re- 
lieving him  of  all  income  tax  thereon.  This  clearly 
would  be  contrary  to  Section  22(b)(3)  (Appendix, 
infra)  which  excludes  from  income  bequests  which  are 
not  bequests  of  income  from  property,  and  includes  the 
bequest  only  "if,  under  the  terms  of  the  *  *  "  bequest 
*  *  *,  payment,  crediting,  or  distribution  thereof  is  to 
be  made  at  intervals,  to  the  extent  that  it  is  paid  *  *  - 
out  of  income  from  property,  *  *  *." 

Ill 

Even  Upon  Taxpayers'  Own  Theory  of  the  Case  They  Are  Not 
Entitled  to  a  Deduction  under  Both  Section  126  and  Sec- 
tion  162 

Taxpayers  in  their  income  tax  return  took  a  deduc- 
tion under  Section  126  for  the  amount  of  estate  taxes 
allegedly  attributable  to  the  bonus  which  they  now  con- 
tend was  distributable  to  charities ;  and  for  which  they 
also  claim  a  deduction  of  the  full  amount  of  the  bonus 
under  Section  162(a).  Thus,  the  taxpayers  claim  a 
deduction  of  $117,031.30  because  of  an  item  of  income 
of  $80,517.  Certainly  Congress  did  not  intend  to  allow 
such  a  double  deduction. 
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The  Commissioner  has  allowed  the  deduction  claimed 
under  Section  126  (R.  31)  upon  the  theory  that  such 
a  deduction  is  allowable  to  the  one  who  must  under  that 
section  pay  the  income  tax  thereon.  But,  if  it  be  as- 
sumed, as  the  taxpayers  contend,  that  the  item  was  dis- 
tributable to  Loyola  pursuant  to  the  terms  of  the  will, 
210  estate  tax  could  properly  be  attributable  to  that 
item  since  under  Section  812(d)  amounts  distributable 
to  exempt  organizations  are  deductible  for  estate  tax 
purposes.  The  item  was  properly  includible  in  the 
estate  tax  return.  However,  a  deduction  was  also  allow- 
able because  of  the  bequest  to  the  educational  institu- 
tion. Hence,  if  the  item  be  a  part  of  the  bequest  to  the 
educational  institution  a  deduction  therefor  was  allow- 
able in  the  estate  tax  return,  and  no  estate  tax  could 
be  attributable  to  it. 

CONCLUSION 

The  decision  of  the  Tax  Court  is  correct  and  should 
be  affirmed. 

Respectfully  submitted, 

Ellis  N.  Slack, 
Acting  Assistant  Attorney  General. 
A.  F.  Prescott, 
Carolyn  R.  Just, 
Special  Assistants  to  the  Attorney  General. 

February,  1952. 
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APPENDIX 

Internal  Revenue  Code : 

Sec.  22.    Gross  Income. 

(a)  General  Defifiition. — "Gross  income"  in- 
cludes gains,  profits,  and  income  derived  from  sal- 
aries, wages,  or  compensation  for  personal  service, 
of  whatever  kind  and  in  whatever  form  paid,  or 
from  professions,  vocations,  trades,  businesses, 
commerce,  or  sales,  or  dealings  in  property,  whether 
real  or  personal,  growing  out  of  the  ownership  or 
use  of  or  interest  in  such  property;  also  from  in- 
terest, rent,  dividends,  securities,  or  the  transaction 
of  any  business  carried  on  for  gain  or  profit  or 
gains  or  profits  and  income  derived  from  any 
source  whatever.  *  *  * 


(b)  Exclusions  from  Gross  Income. — The  follow- 
ing items  shall  not  be  included  in  gross  income  and 
shall  be  exempt  from  taxation  under  this  chaj^ter : 

*•)«■*** 

(3)  [As  amended  by  Sec.  Ill  (a)  of  the  Rev- 
enue Act  of  1942,  c.  619,  56  Stat.  798]  Gifts,  he- 
quests,  devises,  and  inheritances. — The  value  of 
property  acquired  by  gift,  bequest,  devise,  or 
inheritance.  There  shall  not  be  excluded  from 
gross  income  under  this  paragraph,  the  income 
from  such  property,  or,  in  case  the  gift,  bequest, 
devise,  or  inheritance  is  of  income  from  pro])- 
erty,  the  amount  of  such  income.  For  the  pur- 
poses of  this  paragraph,  if,  under  the  terms  of 
the  gift,  bequest,  devise,  or  inheritance,  payment, 
crediting,  or  distribution  thereof  is  to  be  made 
at  intervals,  to  the  extent  that  it  is  paid  or 
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credited  or  to  be  distributed  out  of  income  from 
property,  it  shall  be  considered  a  gift,  bequest, 
devise,  or  inheritance  of  income  from  property ; 

***** 

(1)  [As  added  by  Sec.  134(c)  of  the  Revenue  Act 
of  1942,  supra].  Income  of  Decedents. — For  inclu- 
sion in  gross  income  of  certain  amounts  which 
constituted  gross  income  in  respect  of  a  decedent, 
see  section  126. 


(26  U.S.C.  1946  ed..  Sec.  22.) 

Sec.  126  [As  added  by  Sec.  134(e)  of  the  Revenue 
Act  of  1942,  supra^.  Income  ix  Respect  oe  De- 
cedents. 

(a)  Inclusion  in  Gross  Income. — 

(1)  General  ride. — The  amount  of  all  items  of 
gross  income  in  respect  of  a  decedent  which  are 
not  properly  includible  in  respect  of  the  taxable 
period  in  which  falls  the  date  of  his  death  or  a 
prior  period  shall  be  included  in  the  gross  in- 
come, for  the  taxable  year  w'hen  received,  of : 

(A)  the  estate  of  the  decedent,  if  the  right  to 
receive  the  amount  is  acquired  by  the  decedent's 
estate  from  the  decedent ; 

(B)  the  person  who,  by  reason  of  the  death  of 
the  decedent,  acquires  the  i-ight  to  receive  the 
amount,  if  the  right  to  receive  the  amount  is  not 
acquired  by  the  decedent's  estate  from  the  de- 
cedent ;  or 

(C)  the  person  who  acquires  from  the  dece- 
dent the  right  to  receive  the  amount  ])y  bequest, 
devise,  or  inheritance,  if  the  amount  is  received 
after  a  distribution  by  the  decedent's  estate  of 
such  right. 
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(2)  Income  in  case  of  sale,  etc. — If  a  right,  de- 
scribed in  paragraph  (1),  to  receive  an  amount  is 
transferred  by  the  estate  of  the  decedent  or  a  per- 
son who  receives  such  right  by  reason  of  the  death 
of  the  decedent  or  by  bequest,  devise,  or  inheritance 
from  the  decedent,  there  shall  be  included  in  the 
gross  income  of  the  estate  or  such  person,  as  the 
case  may  be,  for  the  taxable  period  in  which  the 
transfer  occurs,  the  fair  market  value  of  such 
right  at  the  time  of  such  transfer  i^lus  the  amount 
})y  which  any  consideration  for  the  transfer  exceeds 
such  fair  market  value.  For  the  purposes  of  this 
paragraph,  the  term  "transfer"  includes  sale,  ex- 
change, or  other  disposition,  but  does  not  include 
a  transfer  to  a  person  pursuant  to  the  right  of  such 
person  to  receive  such  amount  by  reason  of  the 
death  of  the  decedent  or  by  bequest,  devise,  or  in- 
heritance from  the  decedent. 

(3)  Character  of  income  determined  hy  refer- 
ence to  decedent. — The  right,  described  in  para- 
graph (1),  to  receive  an  amount  shall  be  treated, 
in  the  hands  of  the  estate  of  the  decedent  or  any 
person  who  acquired  such  right  by  reason  of  the 
death  of  the  decedent,  or  by  bequest,  devise,  or 
inheritance  from  the  decedent,  as  if  it  had  been 
acquired  by  the  estate  or  such  person  in  the  trans- 
action by  which  the  decedent  acquired  such  right ; 
and  the  amount  includible  in  gross  income  under 
paragraph  (1)  or  (2)  shall  be  considered  in  the 
hands  of  the  estate  or  such  person  to  have  the 
character  which  it  woidd  have  had  in  the  hands  of 
the  decedent  if  the  decedent  had  lived  and  received 
such  amount. 
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(c)  Deduction  for  Estate  Tax. — 

(1)  Allowance  of  deduction. — A  person  who  in- 
cludes an  amount  in  gross  income  under  subsection 
(a)  shall  be  allowed,  for  the  same  taxable  year,  as 
a  deduction  an  amount  which  l^ears  the  same  ratio 
to  the  estate  tax  attributable  to  the  net  value  for 
estate  tax  purposes  of  all  the  items  described  in 
subsection  (a)  (1)  as  the  value  for  estate  tax  pur- 
poses of  the  items  of  gross  income  or  portions 
thereof  in  respect  of  which  such  person  included 
the  amount  in  gross  income  (or  the  amount  in- 
cluded in  gross  income,  whichever  is  lower)  bears  to 
the  value  for  estate  tax  purposes  of  all  the  items 
described  in  subsection  (a)  (1). 


(26  U.S.C.  1946  ed.,  Sec.  126.) 

Sec.  162.  Net  Income. 

The  net  income  of  the  estate  or  trust  shall  be 
computed  in  the  same  manner  and  on  the  same 
basis  as  in  the  case  of  an  individual,  except  that — 

(a)  There  shall  be  allowed  as  a  deduction  (in 
lieu  of  the  deduction  for  charitable,  etc.,  contribu- 
tions authorized  by  section  23 (o))  any  part  of  the 
gross  income,  without  limitation,  which  pursuant 
to  the  terms  of  the  will  or  deed  creating  the  trust, 
is  during  the  taxable  year  paid  or  permanently  set 
aside  for  the  purposes  and  in  the  manner  specified 
in  section  23  (o),  or  is  to  l)e  used  exclusively  for 
religious,  charitable,  scientific,  literary,  or  educa- 
tional purposes,  or  for  the  prevention  of  cruelty  to 
children  or  animals,  or  for  the  establishment,  ac- 
quisition, maintenance  or  operation  of  a  public 
cemetery  not  operated  for  profit ; 
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(b)  [As  amended  by  Sec.  111(b)  of  the  Revenue 
Act  of  1942,  supra]  There  shall  be  allowed  as  an  ad- 
ditional deduction  in  computing  the  net  income  of 
the  estate  or  trust  the  amount  of  the  income  of  the 
estate  or  trust  for  its  taxable  year  which  is  to  be  dis- 
tributed currently  by  the  fiduciary  to  the  legatees, 
heirs,  or  beneficiaries,  but  the  amount  so  allowed 
as  a  deduction  shall  be  included  in  computing  the 
net  income  of  the  legatees,  heirs,  or  beneficiaries 
whether  distributed  to  them  or  not.  As  used  in  this 
subsection,  '^income  which  is  to  be  distributed  cur- 
rently" includes  income  for  the  taxable  year  of  the 
estate  or  trust  which,  within  the  taxable  year,  be- 
comes payable  to  the  legatee,  heir,  or  beneficiary. 
Any  amount  allowed  as  a  deduction  under  this 
paragraph  shall  not  be  allowed  as  a  deduction 
under  subsection  (c)  of  this  section  in  the  same  or 
any  succeeding  taxable  year; 

(c)  In  the  case  of  income  received  by  estates  of 
deceased  persons  during  the  period  of  administra- 
tion or  settlement  of  the  estate,  and  in  the  case  of 
income  which,  in  the  discretion  of  the  fiduciary, 
may  be  either  distributed  to  the  beneficiary  or  ac- 
cumulated, there  shall  be  allowed  as  an  additional 
deduction  in  computing  the  net  income  of  the 
estate  or  trust  the  amount  of  the  income  of  the 
estate  or  trust  for  its  taxable  year,  which  is  prop- 
erly paid  or  credited  during  such  year  to  any  lega- 
tee, heir,  or  beneficiary,  but  the  amount  so  allowed 
as  a  deduction  shall  be  included  in  computing  the 
net  income  of  the  legatee,  heir,  or  beneficiary. 

(26  U.S.C.  1946  ed..  Sec.  162.) 

Sec.  812.  Net  Estate. 

For  the  purpose  of  the  tax/  the  value  of  the  net 
estate  shall  be  determined,  in  the  case  of  a  citizen 
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or  resident  of  the  United  States  by  deducting  from 
the  value  of  the  gross  estate — 


(d)  Transfers  for  Public,  Charitable,  and  Reli- 
gious Uses. — The  amount  of  all  bequests,  legacies, 
devises,  or  transfers,  to  or  for  the  use  of  *  *  *  any 
corporation  organized  and  operated  exclusively 
for  religious,  charitable,  scientific,  literary,  or  edu- 
cational purposes,  *  *  *  or  to  a  trustee  or  trustees, 
*  *  *  exclusively  for  religious,  charitable,  scientific, 
literary,  or  educational  purposes,  *  *  *. 

(26  U.S.C.  1946  ed..  Sec.  812.) 

California  Probate  Code  (Peering,  1949)  : 

§571.  Duties  of  executor,  etc.:  Surviving  part- 
ner. The  executor  or  administrator  must  take  into 
his  possession  all  the  estate  of  the  decedent,  real 
and  personal,  and  collect  all  debts  due  to  the  de- 
cedent or  to  the  estate.  When,  at  the  time  of 
his  death,  a  partnership  existed  between  the  de- 
cedent and  any  other  person,  the  surviving  partner 
has  the  right  to  continue  in  possession  of  the  part- 
nershi]),  and  to  settle  its  business,  but  the  interest 
of  the  decedent  in  the  i)artiiership  must  be  included 
in  the  inventory,  and  be  appraised  as  other  ])rop- 
erty.  The  surviving  partner  must  settle  the  affairs, 
of  the  partnership  without  delay,  and  account  to 
the  executor  or  administrator,  and  pay  over  such 
balances  as  may  from  time  to  time  be  payable  to 
him,  in  right  of  the  decedent.  Upon  application  of 
the  executor  or  administrator,  the  court  or  a  judge 
thereof,  whenever  it  appears  necessary,  may  order 
the  surviving  partner  to  render  an  account,  and  in 
case  of  neglect  or  refusal  may,  after  notice,  compel 
it  by  attachment ;  and  the  executor  or  administrator 
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may  maintain  against  him  any  action  which  the 
decedent  could  have  maintained.  *  *  * 

§  600.  Inventory  and  appraisement.  Within 
three  months  after  his  appointment,  or  within  such 
further  time  as  the  court  or  judge  for  reasonable 
cause  may  allow,  the  executor  or  administrator 
must  file  with  the  clerk  of  the  court  an  inventory 
and  appraisement  of  the  estate  of  the  decedent 
which  has  come  to  his  possession  or  knowledge  to- 
gether with  a  copy  of  the  same  which  copy  shall  be 
transmitted  by  said  clerk  to  the  county  assessor. 
The  inventory  must  include  the  homestead,  if  any, 
and  all  the  estate  of  the  decedent,  real  and  personal, 
particularly  specifying  all  debts,  bonds,  mortgages, 
deeds  of  trust,  notes  and  other  securities  for  the 
pa>Tnent  of  money  belonging  to  the  decedent,  with 
the  name  of  each  debtor,  the  date,  the  sum  origi- 
nally payable,  the  indorsements  thereon,  if  any, 
with  their  dates,  and  a  statement  of  the  interest 
of  the  decedent  in  any  partnership  of  which  he  was 
a  member,  to  be  appraised  as  a  single  item.  It  must 
include  an  account  of  all  moneys  belonging  to  the 
decedent.  If  the  whole  estate  consists  of  money  in 
the  hands  of  the  executor  or  administrator,  there 
need  not  be  an  appraisement,  but  an  inventory  must 
be  made  and  returned  as  in  other  cases.  *  *  * 

Treasury  Regulations  111,  promulgated  under  the  In- 
ternal Revenue  Code: 

Sec.  29.126-1.  Inclusion  in  gross  income  of  in- 
come in  respect  of  a  decedent. — 

*  *  *  *  * 

Under  section  126(a)(1),  all  such  amounts  to 
which  a  decedent  is  entitled  as  gross  income  and 
which  are  not  includible  in  computing  his  net  in- 
come for  his  last  taxable  year  or  any  prior  taxable 
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year  shall  be  included,  when  received,  in  the  gross 
income  of  the  estate  of  the  decedent  or  of  the  person 
receiving  such  amounts  if  such  amounts  are  re- 
ceived in  a  taxable  year  ending  after  December  31, 
1942,  by  the  estate  of  the  decedent  or  by  a  person 
entitled  to  such  amounts  by  bequest,  devise,  or  in- 
heritance from  the  decedent  or  by  reason  of  the 
death  of  the  decedent.  These  amounts  are  included 
ill  the  income  of  the  estate  and  such  persons  when 
received  by  them,  regardless  of  whether  or  not  they 
report  income  on  the  Ijasis  of  cash  receipts  and 
disbursements. 

The  persons  who  are  placed  with  respect  to  such 
amounts  in  the  same  position  as  the  decedent  are 
the  decedent's  estate  (which  in  the  great  majority 
of  cases  will  be  the  one  Avho  receives  such  amounts) 
and,  if  the  estate  does  not  collect  such  amounts  but 
distributes  the  right  to  receive  such  amounts  to  the 
heir,  next  of  kin,  legatee,  or  devisee  who  inherited 
or  was  bequeathed  or  debased  such  right,  such  heir, 
next  of  kin,  legatee  or  devisee.  Thus,  if  the  dece- 
dent who  kept  his  books  on  the  basis  of  cash  re- 
ceipts and  disbursements  was  entitled  at  the  date  of 
his  death  to  a  large  salary  payment  to  be  made  in 
equal  annual  installments  over  five  years,  and  his 
estate  after  collecting  two  installments  distributed 
the  right  to  the  remaining  installment  pa\'inents  to 
the  residuary  legatee  of  the  estate,  the  estate  must 
include  in  its  gross  income  the  two  installments 
received  by  it,  and  the  legatee  must  include  in  his 
gross  income  each  of  the  three  installments  re- 
ceived by  him. 

***** 

Since  section  126  provides  for  the  treatment  of 
such  amounts  as  income  to  the  estate  and  other 
persons  placed  in  the  same  position  as  the  decedent 
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with  respect  to  such  amounts,  the  provisions  of 
section  113(a)  (5)  with  respect  to  the  basis  of  prop- 
erty acquired  by  bequest,  devise,  or  inheritance  do 
not  apply  to  these  amounts  in  the  hands  of  the 
estate  and  such  persons.  Furthermore,  section  126 
only  applies  to  the  amount  of  items  of  gross  income 
in  respect  of  a  decedent,  and  items  which  are  ex- 
cluded from  his  gross  income  under  section  22(b) 
or  section  116  are  not  within  the  provisions  of  sec- 
tion 126. 

***** 

The  right  to  receive  an  amount  of  income  in  re- 
spect of  a  decedent  shall  be  treated  in  the  hands  of 
the  estate  or  the  person  entitled  to  receive  such 
amount  by  bequest,  devise,  or  inheritance  from  the 
decedent  or  by  reason  of  his  death  as  if  it  had  been 
acquired  in  the  transaction  by  which  the  decedent 
acquired  such  right,  and  shall  be  considered  as 
having  the  same  character  it  would  have  had  if  the 
decedent  had  lived  and  received  such  amount.  The 
estate  or  such  person  is  placed  in  the  same  position 
with  respect  to  the  nature  of  this  income  as  the 
position  the  decedent  enjoyed.  Thus,  if  the  income 
would  have  been  capital  gain  to  the  decedent,  if  he 
had  lived  and  had  received  it,  from  the  sale  of 
property  held  for  more  than  six  months,  the  in- 
come when  received,  or  its  fair  market  value  if 
transferred,  shall  be  treated  in  the  hands  of  the 
estate  or  of  such  person  as  gain  from  the  sale  of 
the  property,  held  for  more  than  six  months,  in  the 
same  manner  as  if  such  person  had  held  the  prop- 
erty for  the  period  the  decedent  held  it,  and  had 
made  the  sale.  Similarly,  if  the  income  is  interest 
on  United  States  obligations  owned  by  the  decedent, 
such  income  shall  be  treated  as  interest  on  United 
States  obligations  in  the  hands  of  the  person  re- 
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ceiviug  it,  for  the  purpose  of  determining  the  credit 
provided  by  section  25(a)(1)  and  (2),  as  if  such 
person  owned  the  obligations  with  respect  to  which 
such  interest  is  paid.  If  the  amount  would  have 
constituted  earned  income  to  the  decedent,  as  in  the 
case  of  the  accrued  wages  of  a  decedent  who  re- 
ported income  on  the  basis  of  cash  receipts  and 
disbursements,  such  amount  shall  constitute  earned 
income  to  the  person  including  such  amount  in  his 
gross  income  to  the  same  extent  as  if  he  had  en- 
gaged in  place  of  the  decedent  in  the  transaction 
in  which  the  amount  was  earned.  Such  earned  in- 
come would  be  included  with  the  other  earned  in- 
come of  such  person,  in  determining  his  earned 
income  credit,  and  such  aggregate  would  of  course 
be  subject  to  the  limitations  on  such  credit.  The 
estate  is  not  allowed  any  credit  for  such  income 
which  is  treated  as  earned  income  in  its  hands,  since 
there  is  no  provision  in  Supplement  E  (sections 
161  to  172,  inclusive)  allowing  such  a  credit  in  the 
case  of  an  estate.  *  *  * 


Sec.  29.162-1  [As  amended  by  T.  D.  5458,  1945 
Cum.  Bull.  41,  47].  Income  of  Estates  and  Trusts. 
— In  ascertaining  the  tax  liability  of  the  estate  of 
a  deceased  person  or  of  a  trust,  there  are  deduct- 
ible from  the  gross  income,  subject  to  exceptions, 
the  same  deductions  which  are  allowed  to  individual 
taxpayers.  *  *  * 

From  the  gross  income  of  the  estate  or  trust  there 
are  also  deductible  (either  in  lieu  of,  or  in  addition 
to,  the  deductions  referred  to  in  the  preceding 
paragraph  of  this  section)  the  following: 

(a)  Any  part  of  the  gross  income  of  the  estate 
or  trust  for  its  taxable  year  which,  by  the  terms  of 
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the  will  or  of  the  instrument  creating  the  trust,  is 
paid  or  permanently  set  aside  during  such  year 
for  the  charitable,  etc.,  uses  or  purposes  referred 
to  or  described  in  section  162(a) .  This  deduction  is 
in  lieu  of  that  authorized  by  section  28 (o)  in  the 
case  of  individual  taxpayers. 
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Estate  of  Ralph  R.  Huesman,  Deceased,  Nurma  W. 
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Merchants  National  Bank  of  Los  Angeles,  Ex- 
ecutors, 

Appellants, 
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Commissioner  of  Internal  Revenue, 

Appellee. 


APPELLANTS'  REPLY  BRIEF. 


I. 

The  Deduction  Taken  by  Appellants  Pursuant  to 
Section  162(a)  Is  Correct. 

The  first  point  of  appellee's  brief  is  devoted  to  an  anti- 
cipated defense  based  on  subsections  (b)  and  (c)  of 
Section  162,  Internal  Revenue  Code.  Although  saving 
our  rights  under  the  entire  section  we  have  nevertheless 
based  this  appeal  on  subsection  (a)  of  Section  162  and 
our  point  is  that  "gross  income"  as  defined  in  Section  126 
means  the  same  thing  as  "gross  income"  under  Section 
162(a).  Consequently,  the  first  point  of  appellee's  brief 
is  entirely  beside  the  point. 

We  are  accused  of  overreaching — demanding  more  than 
that  to  which  we  are  entitled   (Appellees  Brief,   p.    13). 
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That  assumes  a  large  conclusion.  Much  depends  upon  the 
perspective  and  point  of  approach.  If  we  start  with  the 
Statute  (all  that  a  taxpayer  has  to  guide  him)  and  logic- 
ally construe  it  we  conclude  that  within  the  code  the  term 
"gross  income"  has  the  same  meaning  in  Section  162(a) 
as  in  Section  126.  Such  being  the  case  there  should  be 
no  deficiency  assessment  here.  Approaching  the  problem 
from  the  other  end,  however,  it  does  appear  that  the  tax- 
payer has  availed  itself  of  quite  a  tax  advantage.  That 
may  nevertheless  be,  and  in  this  case  is,  quite  justifiable. 
Although  dissenting  in  a  case  cited  by  appellee  (which 
incidentally  is  not  in  point),  Mr.  Justice  Frankfurter  had 
this  to  say  which  is  most  apropos  (United  States  v. 
Benedict,  338  U.  S.  692,  699) : 

"The  contrariety  of  views  expressed  by  the  Tax 
Court,  the  Court  of  Appeals  for  the  Second  Circuit, 
the  Court  of  Claims  and  now  by  this  Court  in  the 
task  of  harmonizing  §§22 (a),  117(b)  and  162(a) 
of  the  Internal  Revenue  Code,  26  USCA,  §§22(a), 
117(b)  and  162(a),  FCA  title  26,  §§22(a), 
117(b)  and  162(a),  conclusively  proves  the 
opaqueness,  if  not  inherent  incongruity,  of  those 
provisions.  Courts  must  do  the  best  they  can  with 
such  materials  since  the  power  to  write  or  rewrite 
legislation  is  not  theirs.  But  the  fact  that  a  tax- 
payer may  astutely  apply  his  income  so  as  to  reduce 
the  net  base  on  which  a  tax  is  to  be  levied  is  not  in 
itself  ground  for  rejecting  a  construction  of  the 
Revenue  Code  which  permits  the  reduced  base,  even 
though  the  particular  mode  of  distributing  his  income 
may  not  have  been  contemplated  in  the  enactment  of 
the  classes  of  exemptions  and  deductions  within 
which  the  taxpayer  brings  himself.  I,  too,  recoil 
from  a  bizarre  result  and  if  legislation  is  ambiguous 
its  construction  should  avoid  such  a  result.     But  the 
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rationale  of  construction  ought  not  to  be  based  on  the 
impact  of  a  single  bizarre  instance. 

"A  deduction  for  trust  income  applied  to  charitable 
purposes  should  not  be  disallowed  merely  because  one 
taxpayer  can  efifect  the  payment  of  a  lower  income 
tax  than  another  through  the  mode  by  which  the 
charitable  contribution  is  made.  Thus,  where  the 
trust  instrument  provides  that  all  charitable  dona- 
tions shall  be  allocated  from  ordinary  income  and  not 
from  capital  gains,  the  taxpayer  may  doubtless  de- 
duct such  charitable  contributions  in  full  and  may  at 
the  same  time  report  any  capital  gains  under  the 
special  capital  gains  provisions  of  the  Code.  This 
would  secure  the  very  benefits  sought  by  the  tax- 
payers here.  The  rule  enunciated  by  the  Court  may 
therefore  itself  rest  tax  liability  on  the  astuteness 
shown  in  drawing  the  trust  instrument  allocating  in- 
come for  charitable  purposes. 

"Since  I  am  not  alone  in  entertaining  these  doubts 
and  they  have  not  been  dispelled,  it  seems  appropriate 
to  express  them." 

Two  motions  for  additional  time  for  filing  appellee's 
brief  have  been  filed  with  this  court.  Both  assert  by  way 
of  accompanying  affidavits  that  the  Justice  Department 
and  the  Bureau  of  Internal  Revenue  are  considering  a 
revision  of  policy  which  may  affect  this  case.  Apparently 
policy  was  concluded  in  favor  of  appellee's  present  ad- 
vantage. Nevertheless,  may  we  inform  the  court  that 
recently  offering  to  compromise  this  case  appellants  offered 
to  settle  by  yielding  the  deduction  taken  for  estate  taxes 
($36,514.30),  but  that  the  offer  was  rejected  uncondi- 
tionally. Our  position  is,  therefore,  not  the  extreme  one 
appellee  would  lead  us  to  believe  but  rather  one  under- 
taking to  find  the  right  answer. 


II. 

The  Legislative  History  Refutes  Rather  Than 
Supports  the  Commissioner's  Position. 

Appellants  argued  in  our  opening  brief  that  the  dis- 
tribution in  issue  was  made  pursuant  to  a  residuary  legacy 
which  authorized  the  distribution  of  income  (Br.  p.  17). 
Turning  to  the  Senate  Committee's  report  on  Section 
126  of  the  Code  we  find  this  statement  (S.  Rep.  No.  1631, 
77th  Congress,  Second  Session,  pp.  100-105;  1942  Cum. 
Bull.  504,  581): 

"Section  126fa)(2)  of  the  Code,  as  added  by 
subsection  (e),  provides  that  if  the  right  to  receive 
an  amount  described  in  section  126(a)(1)  is  trans- 
ferred by  a  person  described  in  such  subsection,  the 
fair  market  value  of  such  right  at  the  date  of  the 
transfer  shall  be  included  in  the  income  of  such  per- 
son, plus  the  amount  by  which  any  consideration  re- 
ceived on  such  transfer  exceeds  the  fair  market  value 
of  such  right.  Thus,  if  the  right  to  receive  the  in- 
come is  disposed  of.  as  by  gift,  the  donor  must  in- 
clude the  fair  market  value  of  such  right  in  his  gross 
income,  in  view  of  his  benefit  from  such  right.  How- 
ever, if  the  person  to  whom  such  right  is  transferred 
is  a  person  described  in  section  126(a)(1)  as  being 
entitled  to  such  right  by  reason  of  the  death  of  the 
decedent  (for  example,  the  beneficiary  of  the  trust 
of  such  right),  or  by  bequest,  inheritance  or  devise 
from  the  decedent  (for  example,  a  specific  legatee  of 
such  right  or  the  residuary  legatee  of  the  estate), 
the  fair  market  value  of  the  right  is  not  included  in 
the  income  of  the  transferor,  but  the  transferee  must 
include  the  amount  received  in  his  income  under  the 
provisions  of  section  126(a)(1),  or  if  he  transfers 
such  right  to  a  person  not  described  in  section  126 
(a)(1),  then  he  must  include  the  fair  market  value 
of  this  right  in  his  income."     (Emphasis  supplied.) 
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Thus  the  Committee  Report  recognized  that  a  distribu- 
tion of  income  could,  as  it  was  in  this  case,  be  properly 
made  to  a  residuary  legatee.  At  no  place  in  any  of  the 
Committee  Reports,  however,  was  the  question  of  the 
transfer  of  income  to  an  exempt  institution  considered. 
Although  the  Commissioner  states  that  he  relies  on  the 
legislative  history  to  support  his  position  yet  he  nowhere 
quotes  or  specifies  precisely  what  there  is  in  the  Com- 
mittee Reports  that  supports  him. 

Addressing  ourselves  generally  to  the  Commissioner's 
brief  he  states  at  the  outset  with  apparent  lack  of  con- 
viction that  there  is  "serious  doubt"  as  to  whether  the 
bonus  item  was  actually  distributed.  That  is  a  matter  of 
fact  concerning  which  there  can  be  no  question  in  view  of 
the  stipulation   [R.  35]. 

He  then  states  that  residuary  legatees  of  given  percent- 
ages of  a  residuum  take  proportionately  of  both  corpus 
and  income.  He  cites  Grey  v.  Commissioner,  118  F.  2d 
153,  and  says  to  "compare"  United  States  v.  Benedict, 
338  U.  S.  692;  Warhiirton  v.  Commissioner,  1951  P-H. 
T.  C,  paragraph  51,036,  and  Clarke  v.  United  States,  189 
F.  2d  101.  Grey  v.  Commissioner,  the  case  cited  primarily 
in  support  of  the  asserted  proposition  involved  not  a  ques- 
tion of  distributable  income  but  of  the  allocation  of  a 
depreciation  deduction.  None  of  the  other  cases  support 
the  statement  asserted.  But  in  any  event  it  is  in  this  case 
a  stipulated  fact  that  the  bonus  or  income  item  was  pur- 
suant to  court  order  actually  paid  to  Loyola  [R.  36]  all 
of   which   makes   the   Commissioner's   argument   on   this 


point  irrelevant  and  also  distinguishes  Wellman  v.  Welch, 
99  F.  2d  75  (C.  C.  A.  1),  which  did  not  involve  a  resi- 
duary legatee  and  where  the  parties  stipulated  that  funds 
were  indiscriminately  applied  to  the  payment  of  pecuniary 
legacies. 

Finally,  we  wish  to  call  the  court's  attention  to  the  fact 
that  the  Commissioner's  abstract  of  Old  Colony  Co.  v. 
Commissioner,  301  U.  S.  379,  is  not  only  erroneous  but 
misleading  on  a  very  crucial  point  (Appellee's  Brief,  p. 
16).  The  abstract  states  that  "The  trust  authorizes  the 
trustees  to  pay  trust  income  to  charities."  The  fact  is 
that  the  trust  there,  as  did  the  residuary  clause  in  the 
case  herein  at  issue,  authorized  the  payment  of  prin- 
cipal or  incom^e  to  the  designated  purposes.  Hence,  it  is 
apparent  that  Old  Colony  Co.  v.  Commissioner  is  directly 
in  point  on  the  issue  for  which  it  is  cited. 

Respectfully  submitted, 

Thomas  R.  Dempsey, 
Wellman  P.  Thayer, 
Arthur  H.  Deibert, 
William  L.  Kumler, 
H.  B.  Thompson, 

Attorneys  for  Appellants. 
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PRELIMINARY  STATEMENT  OF  PURPOSE 
AND  SCOPE  OF  BRIEF 

Pursuant  to  leave  of  this  Court,  the  undersigned  attor- 
neys tile  this  brief  as  amici  curiae.  We  represent  the 
respondent  (the  petitioner  in  the  court  below)  in  the  case 
of  Rose  J.  Linde  v.  Commissioner  of  Internal  Revenue  (17 
Tax  Court  No.  63).  The  Commissioner  of  Internal  Revenue 
on  or  about  March  14,  1952  filed  with  the  Tax  Court  of 
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the  United  States  a  petition  for  review  by  this  Court  of  the 
decision  of  the  Tax  Court  in  the  Linde  case. 

One  of  the  issues  involved  in  the  Linde  case  is  also  pres- 
ent in  the  instant  case;  namely,  whether  a  deduction  for 
income  tax  purposes  under  Section  162  of  the  Internal 
Kevenue  Code  is  available  to  amounts  treated  as  gross 
income  solely  by  reason  of  Section  126  of  the  Code.  The 
position  of  the  respondent  in  the  Linde  case,  like  that  of  the 
respondent  in  the  instant  case,  is  that  the  Tax  Court 
correctly  determined  that  such  deduction  is  not  available. 

STATEMENT  OF  FACTS  AND  APPLICABLE  STATUTES 

The  facts  of  this  case  may  be  briefly  summarized  as 
follows:  At  decedent's  death,  the  sum  of  $80,517.00  was 
owed  to  him  by  his  employer.  The  employer  thereafter 
paid  this  amount  to  the  executors  of  the  estate.  (It  is  con- 
ceded by  both  parties  that  this  amount  of  $80,517.00  is 
includible  in  the  gross  income  of  the  estate  under  the  pro- 
visions of  Section  126  of  the  Internal  Kevenue  Code.) 
Pursuant  to  an  order  of  the  probate  court,  the  executors  of 
the  estate  then  distributed  this  amount  to  the  trustees  of  a 
trust  esablished  imder  decedent's  will,  and  the  trustees 
distributed  this  amount  to  the  Loyola  University,  Regent's 
Fund,  in  partial  satisfaction  of  its  legacy  under  decedent's 
will.  In  its  Federal  income  tax  return  for  the  fiscal  year 
ended  April  30,  1945,  the  estate  reported  the  $80,517.00  as 
income  of  the  estate  under  Section  126(a)  of  the  Code, 
deducted  $37,359.89  under  Section  126(c)  as  the  amount  of 
estate  tax  attributable  to  the  inclusion  of  the  $80,517.00  item 
in  the  Federal  estate  tax  return  and  deducted  $80,517.00 
under  Section  162  of  the  Code.    The  claimed  deductions 
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attributable  to  this  $80,517.00  item  thus  totaled  $117,876.89. 
The  Commissioner  allowed  the  deduction  under  Section 
126(c)  but  reduced  the  amount  to  $36,514.30,  and  the  estate 
does  not  contest  this  change.  The  Commissioner  disallowed 
in  toto  the  claimed  deduction  under  Section  162  of  the  Code. 
On  these  facts,  the  Tax  Court  held  that  no  deduction  from 
gross  income  was  allowable  to  the  estate  under  Section  162 
of  the  Internal  Revenue  Code  by  reason  of  the  distribution 
of  the  sum  of  $80,517.00  to  the  University  through  the 
trustees. 

The  applicable  provisions  of  the  Statutes  and  the  Regu- 
lations are  set  forth  in  the  Brief  for  the  Respondent  (pages 
19-29). 

ARGUMENT 

Petif loners  Are  Not  Entitled  f-o  a  Deduction  of  $80,517.00  for  the 
Taxable  Year  1945  Under  Section  162 (a)  of  the  Interna! 
Revenye  Code. 

The  decision  of  the  Tax  Court  is  fully  supported  by  the 
legislative  history  of  Section  126.  Prior  to  enactment  of  the 
Revenue  Act  of  1934,  income  accrued  before  death  but 
received  by  the  estate  was  not  income  to  the  estate  but  was 
corpus.  Hence,  it  was  not  subject  to  income  tax  either  to  a 
decedent  on  the  cash  basis  or  to  his  estate.  On  the  other 
hand,  a  decedent  on  the  accrual  basis  would  have  paid  in- 
come tax  on  such  income  as  it  accrued  even  though  it  was 
not  received  until  after  his  death.  Section  42  of  the  Revenue 
Act  of  1934  required  all  income  accrued  up  to  the  date  of 
death,  not  otherwise  properly  includible  for  such  period 
or  a  i^rior  period,  to  be  included  in  the  income  tax  return 
of  the  decedent  for  the  period  in  which  fell  the  date  of  his 
death.  This  provision  was  enacted  in  order  to  avoid  the 
discrimination  in   favor   of  cash-basis   taxpayers   and  to 
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subject  to  income  taxes  amounts  Avhicli  would  not  other- 
wise be  subject  thereto,  H.  Rep.  No.  704,  73d  Cong.,  2d  Sess., 
p.  24  (1939-1  Cum.  Bull.  (Part  2)  554,  572);  S.  Rep.  No. 
558,  73d  Cong.,  2d  Sess.,  p.  28  (1939-1  Cum.  Bull.  (Part  2) 
586,  608). 

However,  hardship  resulted  in  some  instances  under  this 
provision  as  amounts  which  ordinarily  would  have  been 
received  by  the  decedent  over  a  number  of  years  were 
returnable  in  the  year  of  death,  thus  carrying  the  income 
into  higher  brackets.  To  alleviate  this  harsh  result.  Section 
126  of  the  Code  was  added  by  the  Revenue  Act  of  1942  to 
provide  that  income  accruing  to  a  decedent  by  reason  of 
his  death  was  not  includible  in  his  final  return  but  was  to 
be  treated  as  income  by  the  one  receiving  the  right  to  such 
income.  This  Section  was  enacted  for  the  express  purpose 
of  relieving  the  hardship  referred  to  above,  while  at  the 
same  time  preventing  the  income  involved  from  completely 
escaping  income  taxation  (R.  136-138;  H.  Rep.  No.  2333, 
77th  Cong.,  2d  Sess.,  pp.  83-88  (1942-2  Cum.  Bull.  372,  435- 
439) ;  S.  Rep.  No.  1631,  77th  Cong.,  2d  Sess.,  pp.  100-105 
(1942-2  Cum.  Bull.  504,  579-583)). 

It  w^as  the  intent  of  Congress  in  enacting  Section  126  of 
the  Code  that  amounts  considered  as  gross  income  under 
that  Section  should  in  all  respects  be  treated  in  the  same 
manner  in  the  hands  of  the  estate  (or  other  recipient)  as 
they  would  have  been  treated  in  the  hands  of  the  decedent, 
had  he  collected  such  amounts.  This  is  demonstrated  by  the 
following  quotations  from  H.  Rep.  No.  2333  (1942-2  Cum. 
Bull.  372,436-7),  snpra: 

a*  *  *  rpi^-g  gection  changes  the  existing  law  by  pro- 
vision that  such  amounts  shall  not  he  included  in  the 
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decedent's  income  but  shall  he  treated,  in  the  hands  of 
the  persons  receiving  them,  as  income  of  the  same 
nature  and  to  the  same  extent  as  such  amounts  would 
he  income  if  the  decedent  remained  alive  and  received 
such  amounts  *  *  *  ivhen  his  estate  or  his  legatee  takes 
his  place  ivith  respect  to  this  income,  it  is  proper  to 
continue  to  treat  this  right  in  their  hands  in  the  sayne 
manner  as  it  ivoidd  he  treated  in  the  hands  of  the 
decedent. 

"All  amounts  of  gross  income  which  are  not  includ- 
ible in  the  income  of  the  decedent  will,  when  received, 
be  includible  in  the  income  of  the  person  receiving  such 
amounts  by  inheritance  or  survivorship  from  the 
decedent  under  section  126,  to  be  added  to  the  Code  by 
subsection  (e)  of  this  section.  The  persons  who  are 
placed,  with  respect  to  such  amounts,  in  the  same  posi- 
tion as  the  decedent  are  the  decedent's  estate,  which  in 
the  great  majority  of  cases  will  be  the  one  who  receives 
such  amounts,  and,  if  the  estate  does  not  collect  such 
amounts  but  distributes  the  right  to  receive  such 
amounts  to  the  heir,  next  of  kin,  legatee,  or  devisee, 
who  inherited  or  was  bequeathed  or  devised  such  right, 
such  heir,  next  of  kin,  legatee,  or  devisee.  *  *  * 

"Since  this  section  provides  for  the  treatment  of 
such  amounts  as  income  to  the  persons  placed  in  the 
same  position  as  the  decedent  with  respect  to  such 
amounts,  the  provisions  of  section  113(a)(5)  with 
respect  to  the  basis  of  property  do  not  apply  to  these 
amounts  in  their  hands.  Furthermore,  section  126  only 
applies  to  the  amount  of  items  of  gross  income  in 
respect  of  a  decedent,  and  items  which  are  excluded 
from  gross  income  with  respect  to  the  decedent  under 
section  22(b)  or  section  116  are  not  within  the  provi- 
sions of  section  126. 


"Subsection  (a)(3)  of  section  125  provides  that  the 
right  to  receive  an  amount  described  in  subsection 
(a)(1)  shall  be  treated  in  the  hands  of  a  person  de- 
scribed in  that  subsection  as  if  it  had  been  acquired  in 
the  transaction  by  which  the  decedent  acquired  such 
right,  and  shall  be  considered  as  having  the  same  char- 
acter it  ivoidd  have  had  if  the  decedent  had  lived  and 
had  received  such  amount.  This  provision  is  designed 
to  place  the  person  described  in  subsection  (a)(1)  in 
the  same  position  with  respect  to  the  nature  of  this 
income  as  the  position  the  decedent  enjoyed.  Thus,  if 
the  income  to  the  decedent  would  have  been  capital 
gain  from  the  sale  of  property,  if  he  had  lived  and  had 
received  it,  the  income  when  received,  or  its  fair  market 
value  if  transferred,  shall  be  treated  in  the  hands  of 
the  person  described  in  (a)(1)  as  capital  gain  from 
the  sale  of  the  property,  in  the  same  manner  as  if  such 
l)erson  had  held  the  property  for  the  period  the  de- 
cedent held  it,  and  had  made  the  sale.  Similarly,  if  the 
income  is  interest  on  United  States  obligations  owned 
by  the  decedent,  such  income  shall  be  treated  for  the 
purpose  of  determining  the  credit  provided  by  section 
25(a)(1)  and  (2)  in  the  hands  of  the  person  receiving 
it  as  interest  from  United  States  obligations,  as  if 
such  person  owned  the  obligations  with  respect  to 
which  such  interest  is  paid.  If  the  amounts  would  have 
constituted  earned  income  to  the  decedent,  such 
amounts  shall  constitute  earned  income  to  the  person 
including  such  amounts  in  his  gross  income  to  the 
same  extent  as  if  he  had  engaged  in  place  of  the  de- 
cedent in  the  transaction  in  which  the  amounts  were 
earned.  If  the  amounts  are  compensation  for  personal 
services  rendered  over  a  period  of  36  months,  and 
would  be  within  the  provisions  of  section  107  if  the 
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decedent  lived  and  included  siicli  amounts  in  liis  gross 
income,  section  107  applies.  That  is,  the  tax  of  the 
person  including  this  amount  in  gross  income  attribu- 
table to  the  inclusion  of  such  amount  in  his  income 
shall  not  exceed  the  aggregate  of  the  taxes  of  the 
decedent  which  would  be  attributable  to  such  amount 
if  it  had  been  received  by  the  decedent  in  equal  por- 
tions in  each  of  the  months  included  in  the  period  in 
which  the  iDersonal  services  were  rendered.  *  *  *" 
[Italics  supplied.] 

Nearly  identical  language  is  contained  in  S.  Rep.  No.  1631, 
supra,  and  similar  provisions  are  included  in  the  Commis- 
sioner's regulations.  Treasury  Regulations  111,  Section 
29.126-1  (quoted  in  the  Brief  for  Respondent,  pages  25-9). 

Had  the  decedent  himself  lived  to  receive  the  $80,517.00, 
he  would  not  have  been  permitted  the  unlimited  charitable 
deduction  of  Section  162(a),  as  that  deduction  is  by  its 
specific  terms  limited  to  trusts  and  estates.  Under  peti- 
tioners' theor}",  the  unlimited  charitable  deduction  would  be 
permitted  to  the  estate  even  though  it  would  have  been 
denied  to  decedent  in  his  lifetime.  This  interpretation  frus- 
trates the  clearly  expressed  Congressional  intent  regarding 
Section  126  and  should  therefore  be  rejected. 

If  any  of  the  number  of  sections  of  the  Internal  Revenue 
Code  expressed  in  general  terms  are  literally  applied  to 
amounts  treated  as  income  under  the  specific  provisions  of 
Section  126  (as  petitioners  are  attempting  to  apply  Section 
162(a)),  without  taking  into  account  the  l:<asic  purpose 
behind  Section  126,  results  obviously  unintended  by  Con- 
gress will  ensue.  For  example,  let  us  assume  that  certain 
amounts  constituting  gross  income  under  Section  126  are 
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received  by  an  estate,  that  such  amounts  were  attributable 
to  the  personal  services  of  a  decedent  and  liad  he  received 
such  amounts  they  would  have  qualified  for  special  treat- 
ment under  Section  107  of  the  Code.  Attempting  to  apply 
the  wording  of  Section  107  literally  to  such  a  case,  without 
taking  into  account  the  basic  purpose  of  Section  126,  would 
result  in  the  denial  of  the  benefits  of  Section  107  to  such 
amounts,  since  Section  107  applies  only  to  amounts  "re- 
ceived or  accrued  *  *  *  by  an  individual  or  a  partnership," 
and  the  estate  is  not  an  individual  or  a  partnership.  Like- 
wise, it  might  be  argued  that  interest  on  certain  United 
States  obligations  received  by  an  estate  and  constituting 
gross  income  under  Section  126  could  not  ({ualify  for  the 
normal  tax  credit  provided  by  Section  25(a)  of  the  Code 
since  such  interest  is  not  included  in  gross  income  under 
Section  22  of  the  Code  (a  prerequisite  to  the  credit  under 
Section  25)  but  is  included  in  gross  income  under  Section 
126  of  the  Code.  Yet  the  Committee  Report  quoted  above 
clearly  shows  that  in  both  of  these  cases  the  estate  or  other 
person  receiving  the  income  to  which  Section  126  applies  is 
entitled  to  the  same  benefits  and  is  to  be  treated  in  the 
same  manner  as  if  the  amounts  in  question  had  been  re- 
ceived by  the  decedent  himself  rather  than  by  the  estate 
or  heir. 

The  examples  given  in  the  reports  quoted  above  are 
obviously  not  intended  to  be  exclusive;  they  are  merely 
general  examples  of  the  basic  premise  that  Section  126  "is 
designed  to  place  the  person  described  in  subsection  (a)  (1) 
in  the  same  position  with  respect  to  the  nature  of  this 
income  as  the  position  the  decedent  enjoyed."  Petitioners 
seek  to  place  the  estate  in  a  more  favorable  position  than 
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that  which  would  have  been  enjoyed  by  the  decedent  in 
that  it  would  afford  to  the  estate  benefits  of  Section  162(a) 
for  which  the  decedent  could  not  have  qualified. 

The  petitioners'  contention  that  Section  162(a)  applies 
to  amounts  considered  as  gross  income  under  Section  126 
should  be  rejected  for  the  additional  reason  that  its  adop- 
tion w^ould  permit  a 'double  deduction  to  decedents  (such  as 
the  instant  decedent)  reporting  on  the  cash  basis  and 
would  discriminate  against  the  estates  and  heirs  of  de- 
cedents who  had  reported  their  income  on  the  accrual  basis. 
Under  petitioners'  theory,  the  estate  in  the  instant  case 
would  include  in  its  gross  income  for  the  taxable  year  1945 
the  amount  of  $80,517.00.  The  estate  would  be  allowed  a 
deduction  under  Section  126(c)  of  the  $36,514.30  in  estate 
taxes  attributable  to  the  inclusion  of  this  item  in  the 
Federal  estate  tax  return  (R.  31-2),  and  in  addition  would 
be  allowed  a  deduction  under  Section  162(a)  of  the  Code 
of  the  entire  amount  of  $80,517.00  paid  over  to  the  Uni- 
versity. Thus,  the  estate  would  be  allowed  deductions 
aggregating  $117,031.30  because  of  including  an  item  of 
income  of  $80,517.00.  This  deduction  would,  of  course,  not 
only  completely  offset  the  income  included  under  Section 
126  but  would  also  offset  a  great  deal  of  the  regular  income 
of  the  estate.  Before  enactment  of  Section  126,  the  estate 
would  not  have  included  the  $80,517.00  in  its  income ;  how- 
ever, it  would  have  been  entitled  neither  to  the  $80,517.00 
deduction  claimed  under  Section  162(a)  nor  to  the  deduc- 
tion of  $36,514.30  allowed  under  Section  126(c).  Thus, 
under  the  construction  urged  by  petitioners,  the  net  effect 
of  Section  126  in  the  instant  case  would  be  to  increase  the 
gross  income  of  the  estate  by  $80,517.00  and  to  increase  its 


10 

deductions  by  $117,031.30.  Section  126,  which  was  intended 
by  Congress  to  tax  to  estates  and  heirs,  income  in  respect 
of  decedents  which  otherwise  would  have  escaped  taxation, 
would,  under  petitioners'  theory,  reduce  the  taxable  income 
of  the  estate  by  the  amount  of  $36,514.30!  Certainly  this 
bizarre  result  Avas  not  intended  by  Congress. 

The  fact  that  under  petitioners'  theory  there  would  be 
double  deductions  is,  of  itself,  sufficient  to  warrant  its  rejec- 
tion. Double  deductions  are  not  permitted  under  the  income 
tax  law^s.  Treasury  Regulations  111,  Section  29.23 (a)-l 
states : 

u*  *  *  j)ouble  deductions  are  not  permitted.  Amounts 
deducted  under  one  provision  of  the  Internal  Revenue 
Code  cannot  again  be  deducted  under  any  other  provi- 
sion thereof.  *  *  *" 

The  same  provisions  occur  in  Regulations  111,  Section 
29.23(a)-15(c). 

To  appreciate  more  fully  the  consequences  of  the  adop- 
tion of  petitioners'  argument,  we  should  consider  wiiat 
would  have  happened  had  the  decedent  in  the  instant  case 
reported  his  income  on  the  accrual  basis.  In  that  event,  he 
would  have  reported  this  amount  of  $80,517.00  in  his  income 
for  a  year  or  years  prior  to  his  death  and  would  have  paid 
income  taxes  thereon,  without  the  benefits  of  Section  162(a). 
At  his  death,  the  amount  of  $80,517.00  (offset  in  part  by  the 
income  taxes  payable  thereon)  would  have  been  includible 
in  the  decedent's  estate  for  Federal  estate  tax  purposes. 
When  the  $80,517.00  was  actually  paid  to  and  received  by 
the  estate,  it  w^ould  not  constitute  income  to  the  estate 
under  Section  126  at  all,  nor  would  there  be  any  deduction 
under  Section  126(c).   There  would  be  no  deduction  under 
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Section  162(a)  in  case  of  a  distribution  to  a  charity,  since 
the  amount  in  question  would  constitute  gross  income  of 
the  estate  neither  under  Section  126  nor  otherwise.  Thus, 
under  petitioners'  theory,  had  the  decedent  in  the  instant 
case  reported  his  income  on  the  accrual  basis,  he  would 
have  included  in  his  income  during  his  lifetime  the  amount 
of  $80,517.00  and  paid  income  taxes  thereon.  However,  by 
being  on  the  cash  basis,  he  escapes  paying  income  tax  on 
this  amount  during  his  lifetime  and  his  estate  is  not  only 
freed  from  any  income  tax  liability  with  respect  to  this 
amount  but  actually  is  enabled  to  reduce  its  taxable  income 
by  $36,514.30  by  reason  of  Section  126. 

Petitioners  thus  interpret  Section  126  not  as  subjecting 
to  income  tax  income  which  would  otherwise  have  escaped 
taxation,  but  as  granting  to  such  income  a  double  deduc- 
tion. They  interpret  that  section  not  as  removing  the 
discrimination  against  accrual  basis  taxpayers  and  in  favor 
of  cash  basis  taxpayers,  but  rather  as  increasing  this  dis- 
crimination. The  construction  of  that  section  by  the  Tax 
Court  in  this  case,  on  the  other  hand,  carries  out  the  express 
intent  of  Congress  that  income  of  the  type  involved  here 
be  taxed  to  the  estate  or  to  the  other  person  receiving  it 
and  effectively  removes  the  discrimination  between  cash 
basis  and  accrual  basis  taxpayers  which  was  present  under 
the  old  law. 

Petitioners  place  their  main  reliance  upon  Boston  Safe 
Deposit  &  Trust  Co.  v.  United  States  (D.C.  Mass.,  1948) 
75  F.  Supp.  884  (Appellants'  Opening  Brief,  page  12  and 
Appendix).  However,  that  case  is  clearly  not  in  point. 
The  Boston  Safe  Deposit  case  involved  income  earned  hy 
the  estate  after  decedent's  death  rather  than  income  earned 
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by  the  decedent  and  treated  as  income  to  the  estate  solely 
by  reason  of  Section  126  of  the  Code. 

In  that  case,  the  decedent  had  been  a  member  of  a  part- 
nership during  his  lifetime  and  after  his  death,  his  execu- 
tors under  an  arrangement  with  the  other  partners  became 
a  partner  and  received  certain  portions  of  the  partnership 
earnings.  The  executors  distributed  these  earnings  to  the 
trustees  of  a  trust  created  under  decedent's  will  under  an 
order  of  the  probate  court  which  referred  to  them  as  prin- 
cipal and  not  as  income.  It  was  held  tliat  the  amounts  thus 
paid  constituted  income  of  tlie  estate  and  that  the  estate 
Avas  entitled  to  a  deduction  under  Section  162  of  tlie 
amounts  distributed  to  the  trustees. 

The  Boston  Safe  Deposit  case  merely  holds  that  a  deduc- 
tion under  Section  162  is  allowable  for  distributions  of 
income  earned  hy  the  estate  after  the  decedent's  death;  it 
is  not  authority  for  the  double  deduction  claimed  by  the 
petitioners  in  the  instant  case  and  is  not  authority  for  the 
discrimination  against  accrual  basis  taxpayers  that  would 
result  from  adoption  of  petitioners'  construction  of  Sec- 
tion 162. 

Dated:  April  29,  1952 

Respectfully  submitted, 

Samuel  Taylor, 
Walter  G.  Schwartz, 

Amici  Curiae 
Taylor  &  Schwartz, 
Of  Counsel 
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In  the  District  Court  of  the  United  States  for  the 
Southern  District  of  California,  Central  Divi- 
sion 

In  Bankruptcy  No.  44916-Y 

In  the  Matter  of 
RUTH  VENA  JOHNSON,   sometimes  known  as 
RUTH  BOYCE, 

Bankrupt. 

DEBTOR'S  PETITION 
Form  No.  1 
To  the  Honorable  Judge  of  the  District  Court  of 
the  United   States   for  the   Southern   District 
of  California. 

The  Petition  of  Ruth  Vena  Johnson,  sometimes 
known  as  Ruth  Boyce,  Residing  at  No.  701  Gram- 
mercy  Drive,  in  Los  Angeles,  County  of  Los 
Angeles,  State  of  California,  by  occupation  a  Real- 
tor, and  employed  by  Self,  respectfully  represents: 

1.  Your  petitioner  has  had  his  principal  place 
of  business  (or  has  resided,  or  has  had  his  domi- 
cile) at  above  address  within  the  above  judicial 
district,  for  a  longer  portion  of  the  six  months  im- 
mediately preceding  the  filing  of  this  petition  than 
in  any  other  judicial  district. 

2.  Your  petitioner  owes  debts  and  is  willing  to 
surrender  all  his  property  for  the  benefit  of  his 
creditors,  except  such  as  is  exempt  by  law,  and 
desires  to  obtain  the  benefit  of  the  Act  of  Congress 
relating  to  bankruptcy. 

3.  The  schedule  hereto  annexed,  marked  Sched- 
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ule  A,  and  verified  by  your  petitioner's  oath,  con- 
tains a  full  and  true  statement  of  all  his  debts,  and, 
so  far  as  it  is  possible  to  ascertain,  the  names  and 
places  of  residence  of  his  creditors,  and  such  further 
statements  concerning  said  debts  as  are  required  by 
the  provisions  of  said  Act. 

4.  The  schedule  liereto  annexed,  marked  Sched- 
ule B,  and  verified  hy  your  })etitioner's  oath,  con- 
tains an  accurate  inventory  of  all  his  propertj^ 
real  and  personal,  and  such  further  statements  con- 
cerning said  property  as  are  required  by  the  pro- 
visions of  said  Act. 

Wherefore  your  petitioner  prays  that  he  may  be 
adjudged  by  the  court  to  be  a  bankrupt  v^ithin  the 
purview  of  said  Act. 

/s/  RUTH  VENA  JOHNSON 
BOYCE, 

Petitioner. 

/s/  MILTON  M.  COHEN, 

Attorney  for  Petitioner. 

State  of  California, 
County  of  Los  Angeles — ss. 

I,  Ruth  Vena  Johnson,  the  petitioner  named  in 
the  foregoing  petition,  do  hereby  make  solemn  oath 
that  the  statements  contained  therein  are  true  ac- 
cording to  the  best  of  my  knowledge,  information, 
and  belief. 

/s/  RUTH  VENA  JOHNSON 
BOYCE, 
Petitioner. 
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Subscribed   and   sworn  to   before   me   this   23rd 
day  of  April,  1947. 

[Seal]        /s/  MILTON  M.  COHEN, 

Notary  Public.  [2*] 

Schedule  B 

Statement  of  All  Property  of  Bankrupt 

Schedule  B-1 — Real  Estate 

Location  and  Description  of  all  Real  ^^^Z:^^ ;:::;J 
Estate  owned  bv  Debtor,  or  held  d*"*'^       cents 
by     him,     whether     under     deed, 
lease    or    contract. — Incumbrances 
thereon,  if  any,  and  dates  thereof. 

— Statement  of  particulars  relat- 
ing thereto. 

None. 

/s/  RUTH  VENA  JOHNSON 
BOYCE, 

Petitioner.  [27] 

Schedule  B-4 

Property  in  reversion,  remainder  or  expectancy,  in- 
cluding property  held  in  trust  for  the  Debtor 
or  subject  to  any  power  or  right  to  dispose  of 
or  to  charge. 

(N.  B. — A  particular  description  of  each  interest 
must  be  entered,  with  a  statement  of  the  location 
of  the  property,  the  names  and  description  of  the 
persons  now^  enjoying  the  same,  the  value  thereof, 
and  from  whom  and  in  what  manner  debtor's  in- 


*Page  numbering  appearing  at  foot  of  page  of  original  Certified 
Transcript  of  Record. 


6  George  Gardner,  etc. 

terest  in  such  property  is  or  will  be  derived.  If 
all  or  any  of  the  debtor's  property  has  been  con- 
veyed by  deed  of  assignment,  or  otherwise,  for 
the  benefit  of  creditors,  the  date  of  such  deed  should 
be  stated,  the  name  and  address  of  the  person  to 
whom  the  property  was  conveyed,  the  amount  real- 
ized as  the  proceeds  thereof,  and  the  disposal  of  the 
same,  as  far  as  known  to  the  debtor.) 


GENERAL 

PARTICULAR 

Estimsted  Value 

INTEREST 

DESCRIPTION 

of  Interest 

Interest  in  Land 

Dollars          Cents 

None. 

Personal  Property 

None. 

Property    in    Money,    Stock,    Shares, 
Bonds,  Annuities,  etc.. 
None. 

Rights  and  Powers,  Legacies  and  Be- 
quests 

None. 

Property  heretofore  conveyed  for 
benefit  of  creditors 

Portion  of  debtor's  property  conveyed  retu3*L 
by  deed  of  assignment  or  other- ^^J^'^^f^J^^^ 
wise,  for  the  benefit  of  creditors; 
date  of  such  deed,  name  and  ad- 
dress of  party  to  whom  conveyed; 
amount  realized  therefrom,  and 
disposal  of  same,  as  far  as  known 
to  debtor. 

Attorneys  Fees. 

None. 
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Sum  or  sums  paid  to  counsel,  and  to 
whom,  for  services  rendered  or  to 
be  rendered  in  this  bankruptcy. 
None. 

/s/  RUTH  VENA  JOHNSON 
BOYCE, 
Petitioner.  [32] 

Schedule  B-5 

Property  claimed  as  exempt  from  the  operation  of 
th(?  act  of  Congress  relating"  to  bankruptcy. 

(N.  B. — Each  item  of  property  must  be  stated, 
with  its  valuation,  and,  if  any  portion  of  it  is  real 
estate,  its  location,  description  and  present  use.) 

Property  claimed  to  be  exempt  by  the       valuation 

/»     1        TT     •  r^(  •    1  Dollars  Cents 

laws  of  the  United  States,  with  re- 
ference to  the  statute  creating  the 
exemption. 

None. 

Property  claimed  to  be  exempt  by 
State  laws,  with  reference  to  the 
statute  creating  the  exemption. 

None. 

/s/  RUTH  VENA  JOHNSON 
BOYCE, 

Petitioner.  [33] 

Schedule  B-6 

Books,  Papers,  Deeds  and  Writing  relating  to 

Debtor's  Business  and  Estate 

The  following  is  a  true  list  of  all  books,  papers. 
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deeds  and  writings  relating  to  petitioner's  trade, 
business,  dealings,  estate  and  effects,  or  any  part 
thereof,  which,  at  the  date  of  this  petition,  are  in 
petitioner's  possession  or  under  petitioner's  custody 
and  control,  or  which  are  in  the  possession  or 
custody  of  any  person  in  trust  for  petitioner,  or 
for  petitioner's  use,  benefit,  or  advantage;  and  also 
of  all  others  wMch  have  been  heretofore,  at  any 
time,  in  petitioner's  possession,  or  under  petitioner's 
custody,  or  control,  and  which  are  now  held  by  the 
parties  whose  names  are  hereinafter  set  forth,  with 
the  reason  for  their  custody  of  the  same. 

Dollars  Cents 

None. 


Books 
Deeds 


Papers 


None. 


None. 


/s/  RUTH  VENA  JOHNSON 
BOYCE, 
Petitioner. 

Oath  to  Schedule  B 

State  of  California, 
County  of  Los  Angeles — ss. 

I,  Euth  Vena  Johnson,  the  person  who  subscribed 
to  the  foregoing  schedule,  do  hereby  make  solemn 
oath  that  the  said  schedule  is  a  statement  of  all 
my  property,  real  and  personal,  in  accordance  with 
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the  Act  of  Congress  relating  to  bankruptcy,  ac- 
cording to  the  best  of  my  knowledge,  information, 
and  belief. 

/s/  RUTH  VENA  JOHNSON 
BOYCE, 
Petitioner. 

Subscribed   and   sworn  to  before   me   this   23rd 
day  of  April,  1947. 

[Seal]        /s/  MILTON  M.  COHEN,  JR., 

Notary  Public. 

[Endorsed] :     Filed  April  24,  1947.  [34] 


United  States  District  Court 
Southern  District  of  California 

ORDERS  OF  ADJUDICATION  AND 
OF  GENERAL  REFERENCE 

At  Los  Angeles,  in  said  District,  on  April  24, 
1947. 

The  respective  petitions  of  each  of  the  petitioners 
in  the  proceedings  hereinafter  mentioned,  filed  on 
the  respective  dates  hereinafter  indicated,  that  he 
be  adjudged  a  bankrupt  under  the  Act  of  Congress 
relating  to  bankruptcy,  having  been  heard  and  duly 
considered;  and  there  being  no  opposition  thereto; 

It  is  adjudged  that  each  of  said  petitioners  is  a 
bankrupt  under  the  Act  of  Congress  relating  to 
bankruptcy;  and 

It  is  thereupon  ordered  that  the  said  proceedings 
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be,  and  they  hereby  are,  referred  generally  to  the 
referees  in  bankruptcy  of  this  Court,  whose  names 
appear  opposite  the  respective  proceedings  herein- 
after mentioned,  to  take  such  further  proceedings 
therein  as  are  required  and  permitted  by  said  Act 
and  that  each  of  the  said  bankrupts  shall  hence- 
forth attend  before  said  referee  and  submit  to  such 
orders  as  may  be  made  by  him  or  by  a  Judge  of 
this  Court  relating  to  said  bankruptcy. 

Number:    44,916-Y. 

Title  of  Proceedings:     RUTH  VENA 
JOHNSON,  aka  RUTH  BOYCE. 

Filed:     4/24/47. 

Referee:     Benno  M.  Brink,  Esq., 
Los  Angeles,  Calif. 

PAUL  J.  McCORMICK, 

United  States  District  Judge. 

[Endorsed] :     Filed  April  24,  1947.  [35] 


[Title  of  District  Court  and  Cause.] 

No.  44,916-Y 

BOND  OF  TRUSTEE 

KJnow  All  Men  By  These  Presents:  That  we 
George  Gardner,  of  Los  Angeles,  California,  as 
principal,  and  J.  C.  Keenan,  of  Los  Angeles,  Cali- 
fornia, and  James  A.  A.  Smith,  of  Los  Angeles, 
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California,  as  sureties,  are  held  and  firmly  bound 
unto  the  United  States  of  America  in  the  sum  of 
One  T-Iuiulrcd  it  no/lOO  ($100.00)  Dollars,  in  lawful 
money  of  the  United  States,  \o  hv  ])aid  to  the  said 
United  States,  for  which  payment,  w'ell  and  truly 
made,  we  bind  ourselves  and  our  heirs,  executors, 
and  administrators,  jointly  and  severally,  by  these 
presents. 

Signed  and  Sealed  this  12th  day  of  May,  A.D. 
1947. 

The  Condition  of  this  obligation  is  such,  that 
whereas  the  above-named  George  Gardner,  was, 
on  the  12th  day  of  May,  A.D.  1947,  appointed 
trustee  in  the  case  pending  in  bankruptcy  in  said 
court,  wherein  Ruth  Vena  Johnson,  also  known  as 
Ruth  Boyce,  is  the  bankrupt,  and  he,  the  said 
George  Gardner,  has  accepted  said  trust  with  all 
the  duties  and  obligations  pertaining  thereto: 

Now,  Therefore,  if  the  said  George  Gardner, 
trustee  as  aforesaid,  shall  obey  such  orders  as  said 
Court  may  make  in  relation  to  said  trust,  and 
shall  faithfully  and  truly  account  for  all  the 
moneys,  assets  and  effects  of  the  estate  of  said 
bankrupt  which  shall  come  into  his  hands  and 
possession,  and  shall  in  all  respects  faithfully  per- 
form  all   his   official    duties   as   said   trustee,   then 


12  George  Gardner,  etc. 

this  obligation  to  be  void;  otherwise  to  remain  in 
full  force  and  virtue. 

Signed  and  Sealed  in  presence  of: 

[Seal]        /s/  GEORGE  GARDNER. 
[Seal]        /s/  J.  C.  KEENAN. 
[Seal]        /s/  JAMES  A.  A.  SMITH. 

We,  the  sureties  in  the  above  bond,  on  oath  de- 
pose and  say,  that  we  have  property  in  our  own 
name,  above  liabilities  and  exemptions,  to  exceed  the 
amount  of  this  bond. 

Examined  and  recommended  for  Approval  as 
provided  in  Rule  13. 

/s/  J.  C.  KEENAN, 

/s/  JAMES  A.  A.  SMITH. 

Subscribed  and  Sworn  to  before  me  this  13th 
day  of  May,  A.D.  1947. 

[Seal]        /s/  E.  B.  BOWMAN, 
Notary  Public. 

I  do  hereby  certify  that  I  have  made  personal 
investigation  of  the  financial  resources  of  the  sure- 
ties and  that  I  am  satisfied  that  the  within  bond  is 
sufficient  and  proper  for  the  purposes  for  which  it 
is  given. 

Date :     May  12th,  1947. 

/s/  GEORGE  GARDNER. 

Approved  this  13th  day  of  May,  1947. 
/s/  BENNO  M.  BRINK, 
Referee. 

[Endorsed] :     Filed  May  13,  1947.  [36] 


vs.  RtUh  Vena  Johnson,  etc.  13 

[Title  of  District  Court  aiul  Cause.] 

In  Bankruptcy  No.  44,916-Y 

REFEREE'S  CERTIFICATE  ON  PETITIONS 
FOR  REVIEW  OF  ORDER  QUIETING 
TITLE  TO  REAL  PROPERTY 

To  the  Honorable  Leon  R.  Yankwich,  Judge  of  the 
Above-Entitled  Court : 

I,  Benno  M.  Brink,  one  of  the  Referees  in  Bank- 
iiiptcy  of  the  said  Court,  before  whom  the  above- 
entitled  matter  is  pending  under  an  order  of  general 
reference,  do  hereby  certify  to  the  following: 

On  February  14,  1951,  your  Referee  made  his 
order  [37]  in  this  matter  in  which  he  decreed  that 
George  Gardner,  the  trustee  in  bankruptcy  herein, 
was  the  owner  of  certain  real  property,  in  said 
order  described,  free  and  clear  of  any  right,  title, 
interest,  lien  or  claim  against  the  same,  asserted 
])y  any  of  the  respondents  named  in  the  said  order, 
save  and  except  a  lien  in  the  sum  of  $67.00  held 
by  the  Bank  of  America  National  Trust  and  Savings 
Association. 

Ruth  Vena  Johnson,  aka  Ruth  Boyce,  the  bank- 
rupt herein,  and  Harry  V.  Mooney,  a  creditor  in 
this  matter,  two  of  the  aforesaid  respondents,  have 
duly  filed  herein  their  separate  petitions  for  the 
review  of  the  said  order. 

The  Proceedings 
On  April  24,  1947,  the  said  bankrupt  filed  in  this 
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matter  her  voluntary  petition  in  bankruptcy  and  an 
order  of  adjudication  was  made  thereon  on  the 
same  day. 

On  November  9,  1950,  the  aforesaid  trustee  in 
bankruptcy  filed  herein  his  petition  for  an  order  to 
show  cause  to  quiet  title  to  the  real  property  here- 
inbefore mentioned.  On  the  same  day  an  order  to 
show  cause  was  issued  on  the  said  petition  and  the 
same  was  set  for  hearing  on  December  14,  1950. 

On  November  28,  1950,  the  aforesaid  Harry  V. 
Mooney  filed  his  answer  to  the  said  petition  and 
order  to  show  cause,  in  w^hich  he  alleged  that  he 
held  a  lien  upon  the  property  here  involved  pur- 
suant to  an  abstract  of  a  judgment  which  he  had 
caused  to  be  recorded  on  October  17,  1945.  The 
trustee  herein,  through  his  coimsel,  conceded  that 
the  said  abstract  of  judgment  had  been  so  recorded, 
but  he  asserted  that  the  lien  of  the  said  judgment 
had  expired  on  October  18,  1950. 

On  December  11,  1950,  the  bankrupt  filed  in 
this  [38]  matter  an  instrument  captioned  "Claim 
to  Homestead  Exemption :  In  Real  Property,  Under 
Section  #1260  and  Section  #1261  B.-C  of  the 
Civil  Code  Statute  of  the  California  Law,''  in  which 
she  alleged,  among  other  things,  that  she  was  ''en- 
titled to  her  homestead  exemption  filed  on  Novem- 
ber 18,  1944,"  on  the  property  here  in  question.  On 
January  6,  1951,  the  bankiTipt  filed  a  further 
instrument  captioned  ''Homestead  Exemption, 
Claim,"  in  which  she  asserted  a  homestead  exemp- 
tion claim  on  the  property  here  involved,  under 
tlie   aforesaid  homestead  declaration  filed   on   No- 
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vember  18, 1944.  In  her  bankruptcy  schedules  which 
the  bankrupt  filed  in  this  matter  on  April  24,  1947, 
she  did  not  schedule  the  proj^erty  here  involved,  as 
an  asset,  nor  did  she  claim  the  same  as  exempt  under 
her  declaration  of  homestead.  Counsel  for  the 
trustee  admitted  that  the  bankmpt  had  recorded 
the  declaration  of  homestead  upon  the  property 
here  in  question,  prior  to  the  commencement  of  this 
bankruptcy  proceeding,  but  he  asserted  that  her 
claim  of  homestead  was  no  longer  of  any  force  or 
effect  by  reason  of  the  fact  that  she  had  failed  to 
claim  the  said  property  as  exempt  as  a  homestead 
in  this  proceeding,  and  by  reason  of  the  further 
fact  that  prior  to  this  bankruptcy  proceeding  she 
had  made  a  fraudulent  conveyance  of  the  said  projj- 
erty,  which  conveyance  was  set  aside  in  an  action 
instituted  by  the  trustee  in  bankruptcy  herein, 
against  the  bankrupt  and  others,  and  in  which  action 
the  alleged  homestead  rights  of  the  bankrupt  were 
neither  pleaded  nor  claimed  by  the  bankinipt  or  by 
any  other  party  in  interest  in  the  action. 

The  aforesaid  petition  filed  by  the  tnistee  in 
bankruptcy  herein  on  November  9,  1950,  and  the 
order  to  show  cause  issued  thereon,  were  on  your 
Referee's  calendar  [39]  on  December  14,  1950,  Jan- 
uary 25,  1951,  and  February  6,  1951.  Thereafter, 
on  Febiniary  14,  1951,  your  Referee  signed  and 
filed  his  Order  Quieting  Title  to  Real  Property  in 
this  matter,  in  which  he  ruled  in  favor  of  the  trus- 
tee and  against  the  aforesaid  petitioners  on  review 
on  their  respective  contentions  in  this  case.    It  is 
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from  the  said  order  that  the  reviews  herein  certified 
are  taken. 

The  Questions  Presented 

The  sole  question  presented  by  the  petition  for 
review  filed  herein  by  the  said  Harry  V.  Mooney 
is  this : 

Did  the  judgment  lien  held  by  the  said  Harry 

V.  Mooney,  on  the  propert^^  here  in  question, 

expire  on  October  18,  1950? 

The  only  question  presented  by  the  petition  for 

review  filed  herein  by  the  bankrupt  in  this  matter 

is  the  following : 

Does  the  bankrupt  have  a  right  of  homestead 
in  and  to  the  property  here  involved,  which 
is  valid  and  enforceable  against  the  trustee  in 
bankruptcy  in  this  proceeding? 

The  Evidence 

The  facts  relating  to  the  question  presented  by 
the  petition  for  review  filed  herein  by  the  said 
Harry  V.  Mooney  are  as  follows : 

The  said  Harry  V.  Mooney  caused  an  abstract 
of  his  judgment  against  the  bankrupt  to  be 
recorded  on  October  17,  1945. 

This  bankruptcy  proceeding  began  on  April 
24,  1947. 

On  November  17,  1948,  your  Referee  made 
an  order  denying  the  bankrupt  a  discharge  in 
this  proceeding.  [40]  On  January  27,  1949,  the 
bankrupt  filed  herein  an  "appeal"  for  the  re- 
view of  the  said  order  denying  discharge.    On 
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September  13,  1949,  your  Referee  filed  with 
the  Clerk  of  the  Court  his  certificate  on  the 
review  of  the  said  order  denying  discharge. 
The  matter  of  the  said  review  is  still  pending. 

The  time  for  filing  claims  expired  in  this 
case  on  November  12,  1947.  On  November  10, 
1947,  the  said  Harry  V.  Mooney  filed  his  claim 
in  this  matter  for  $10,871.64  plus  interest, 
based  upon  a  judgment  recovered  by  him 
against  the  bankrupt  herein.  (The  said  claim 
is  now  on  file  as  Plaintiff's  Exhibit  No.  5  in 
Civil  Proceeding  No.  7723- WM  in  this  Court, 
in  which  proceeding  George  Gardner,  etc.,  is 
plaintiff  and  Gladys  Venes  and  others  are  de- 
fendants. There  appears  to  be  no  reference 
in  the  said  claim  to  any  security  held  by  the 
claimant). 
The  facts  relating  to  the  question  presented  by 
the  petition  fer  review  filed  herein  by  the  bankrupt 
are  as  follows : 

Prior  to  the  commencement  of  this  bank- 
ruptcy proceeding,  the  bankrupt  recorded  her 
declaration  of  homestead  upon  the  real  prop- 
erty here  involved. 

On  October  28,  1947,  the  trustee  in  bank- 
ruptcy herein  filed  a  complaint  against  the 
bankrupt  and  others,  with  respect  to  the  real 
property  here  involved,  in  Civil  Proceeding  No. 
7723-WM  in  the  United  States  District  Court 
for  the  Southern  District  of  California.  The 
title  of  the  said  proceeding  is  ''George  Gardner, 
etc..  Plaintiff',  v.  Gladys  Venes,  et  al.,  Defend- 


18  George  Gardner,  etc. 

ants."  The  bankrupt  appeared  in  the  said  ac- 
tion, but  her  homestead  rights  in  or  to  the 
said  [41]  property  were  neither  pleaded  nor 
claimed  by  her  or  by  any  other  party  in  the 
proceeding. 

On  Februaiy  10,  1949,  a  judgment  was  en- 
tered in  the  said  proceeding,  in  which  it  was 
decreed  that  certain  transfers  made  of  the 
said  property  by  the  bankrupt,  on  December 
2,  1944,  and  December  14,  1944,  were  fraudu- 
lent and  void  and  that  the  trustee  in  bankruptcy 
herein  was  the  owner  of  the  said  property.  The 
said  judgment  was  affirmed  on  an  appeal  taken 
therefrom  by  the  bankrupt  and  it  is  now  final. 

REFEREE'S  FINDINGS  OF  FACT, 
CONCLUSIONS  OF  LAW  AND  ORDER 

Your  Referee's  findings  of  fact  and  conclusions 
of  law  in  this  matter  are  incorporated  in  your 
Referee's  Order  Quieting  Title  to  Real  Property, 
the  original  of  which  is  going  up  with  this  certificate. 

Papers  Submitted 
The  following  papers  are  herewith  transmitted  : 

(1)  Petition  for  Order  to  Show  Cause  Quieting 
Title  to  Real  Property,  filed  November  9,  1950. 

(2)  Order  to  Show  Cause,  filed  November  9, 
1950. 

(3)  Order  Authorizing  Service  of  Process  by 
Private  Citizen,  filed  November  17,  1950. 
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(4)  Answer  to  Order  to  Show  Cause,  filed  by 
Harry  V.  Mooney  on  Nov.  28,  1950. 

(5)  Affidavit  of  Service  on  Walter  G.  Johnson 
and  Ruth  Vena  Johnson,  filed  Dec.  7,  1950. 

(6)  Application  for  Extension  of  Time,  etc., 
filed  Dec.  9,  1950. 

(7)  Claim  to  Homestead  Exemption,  etc.,  filed 
Dec.  11,  1950. 

(8)  Order  Continuing  Hearing,  etc.,  filed  Dec. 
14,  1950. 

(9)  Homestead  Exemption  Claim,  filed  Jan.  6, 
1951.  [42] 

(10)  Order  Quieting  Title  to  Real  Property, 
filed  Feb.  14,  1951. 

(11)  Petition  for  Order  Extending  Time,  etc., 
filed  Feb.  23,  1951. 

(12)  Order  Extending  Time,  etc.,  filed  Feb.  23, 
1951. 

(13)  Order  Extending  Time,  filed  Feb.  24,  1951. 

(14)  Petition  for  Review,  filed  by  Harry  Y. 
Mooney  on  March  20,  1951. 

(15)  Petition  for  Review  by  Ruth  Vena  John- 
son, etc.,  filed  March  22,  1951. 

The  following  instruments,  now  on  file  in  Civil 
Proceeding  No.  7723- WM,  in  the  Office  of  the 
Clerk  of  the  United  States  District  Court  for  the 
Southern  District  of  California,  were  received   in 
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evidence  by  reference  as  Trustee's  Exhibits  Nos. 
1  to  9,  in  the  following  order,  to  wit : 

Trustee's  Exhibits: 

(1)  Complaint  filed  Oct.  28,  1947. 

(2)  Answer  of  Defendants  Gladys  Venes  and 
Ruth  Vena  Johnson,  filed  Dec.  29,  1947. 

(3)  Stipulation  dated  Jan.  16,  1948,  filed  Jan. 
17,  1947. 

(4)  Order  Approving  Stipulation  and  Appoint- 
ing Guardian  ad  litem,  dated  Jan.  16,  1948.  Filed 
Jan.  17,  1947. 

(5)  Amended  Complaint,  filed  Jan.  21,  1948. 

(6)  Answer  of  Defendants,  filed  Feb.  10,  1948. 

(7)  Findings  of  Fact  and  Conclusions  of  Law, 
filed  Feb.  10,  1949. 

(8)  Judgment,  filed  Feb.  10,  1949. 

(9)  Mandate,  filed  Apr.  19,  1950. 

The  aforesaid  proceeding  No.  7723-WM  is  entitled 
"George  Gardner,  etc..  Plaintiff,  v.  Gladys  Venes, 
et  al..  Defendants." 

Respectfully  submitted  this  5th  day  of  April, 
1951. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy.  [43] 

[Endorsed] :     Filed  April  5,  1951.  U.S.D.C. 


vs.  But h  Vena  JoJmson,  etc.  21 

[Title  of  District  Court  and  Cause] 

In  Bankruptcy  No.  44,916-Y 

PETITION    FOK   ORDER   TO   SHOW   CAUSE 
QUIETING  TITLE  TO  REAL  PROPERTY 

To   the   Honorable   Benno   M.   Brink,   Referee   in 
Bankruptcy : 
Comes  now  your  petitioner,  George  Gardner,  and 
respectfully  shows  the  Referee: 

I. 

That  he  is  the  duly  appointed,  qualified  and  acting 
Trustee  in  bankruptcy  herein. 

II. 

That  on  or  about  December  2,  1944,  the  bank- 
rupt, Ruth  Yena  Johnson,  also  known  as  Ruth 
Boyce,  made  a  fraudulent  conveyance  of  certain 
real  proi3erty  situated  in  the  City  of  Los  Angeles, 
County  of  Los  iVngeles  and  State  of  California,  and 
described  as: 

Lot  4  in  Block  29  of  Tract  No.  7555,  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles 
and  State  of  California,  as  per  map  recorded 
in  Book  88,  Pages  79  to  84,  inclusive,  of  Maps, 
in  the  office  of  [44]  the  County  Recorder  of 
said  County, 
to  her  daughter,  Gladys  Venes,  and  her  daughter's 
children,  as  their  separate  property,  which  deed  was 
recorded  in  Book  21,600,  Page  211,  of  Official  Rec- 
ords. 
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III. 

That  said  real  property  was  not  scheduled  in  the 
bankrupt's  schedules,  nor  was  any  attempt  made 
to  claim  the  same  as  exempt,  and  the  existence  of 
the  same  and  of  the  bankrupt's  transfer  of  the 
same  was  concealed  from  your  petitioner  as  Trustee 
in  bankruptcy  until  he  and  his  counsel,  Thomas  S. 
Tobin,  through  independent  investigation  learned 
of  said  transfer. 

IV. 

That  thereafter,  on  October  28,  1947,  your  peti- 
tioner instituted  an  action  in  the  United  States 
District  Court  for  the  Southern  District  of  Cali- 
fornia, Central  Division,  being  Action  No.  7723 
Civil,  against  the  bankrupt,  her  daughter,  Gladys 
Venes,  and  the  minor  children  of  the  said  Gladys 
Venes ;  that  counsel  were  engaged  by  the  said  Ruth 
Vena  Johnson  to  represent  all  of  the  defendants; 
that  a  stipulation  was  entered  into  between  counsel 
for  the  Trustee  and  Rupert  B.  Turnbull,  Esq.,  the 
then  attorney  for  the  defendants,  consenting  to  an 
order  being  made  by  Honorable  Leon  B.  Yankwich, 
United  States  District  Judge,  appointing  Gladys 
Venes  as  guardian  ad  litem  for  the  minor  children  ; 
that  an  answer  was  duly  filed  on  behalf  of  all  de- 
fendants in  said  action,  the  matter  tried,  and  on 
February  10,  1949,  the  decree  was  entered  by 
Honorable  AVilliam  C.  Mathes,  United  States  Dis- 
trict Judge,  before  whom  said  action  was  tried, 
decreeing  said  transfer  to  be  fraudulent  and  void 
as  to  creditors  of  the  banki-upt  herein,  and  as  to 
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her  Trustee,  and  setting  the  same  aside ;  that  there- 
after, an  appeal  was  taken  by  the  defendants  to 
the  United  States  Coui-t.  of  Appeals  for  the  Ninth 
Circuit,  and  the  District  Court's  judgment  was  af- 
firmed, and  thereafter  a  i)etition  for  writ  of  cer- 
tiorari was  filed  in  the  [45]  United  States  Supreme 
Court  by  said  defendants  and  was  denied  and  said 
decree  has  long  since  become  thial. 

V. 

That  your  petitioner  is  in  actual  and  constructive 
possession  of  said  real  property,  having  taken  over 
the  same  immediately  after  the  entry  of  the  judg- 
ment of  the  Disti-ict  Court  on  February  10,  1949, 
and  that  your  petitioner  is  renting  said  real  prop- 
erty to  a  tenant  on  a  month  to  month  basis  and 
collecting  the  rents  each  month  for  the  benefit  of 
this  bankrupt  estate. 

VI. 

That  a  search  of  the  title  by  the  Title  Insurance 
and  Trust  Company  reveals  numerous  clouds  on 
the  title  to  said  real  property  due  to  the  banki-upt's 
frantic  attempts  to  conceal  the  same  and  to  defraud 
her  creditors,  also  due  to  numerous  judgments 
against  the  bankrupt  obtained  by  various  creditors, 
abstracts  of  which  have  been  filed  for  record. 

VII. 

That  before  yowr  petitioner  can  sell  said  property 
and  give  a  clear  title  thereto,  it  will  be  necessary 
that  title  be  quieted  against  the  holders  of  various 
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purported  conveyances  and  various  purported  liens 
of  record  against  said  real  property,  all  of  which 
are  inferior  to  the  right,  title  and  interest  of  the 
Trustees  herein,  in  and  to  said  real  property. 

VIII. 

That  the  following  persons,  firms,  copartnerships 
or  corporations  claim  some  right,  title,  interest,  lien 
or  claim  in  and  to  the  real  property  hereinbefore 
described,  but  that  all  of  said  rights,  titles,  interests, 
liens,  or  claims  are  inferior  to  the  right,  title  and 
interest  of  your  petitioner  as  Trustee  in  bankruptcy, 
and  that  your  petitioner,  as  such  Trustee  in  bank- 
mptcy,  is  vested  with  title  to  said  real  property  as 
of  the  date  of  the  filing  of  the  petition,  as  property 
transferred  by  the  bankrupt  in  [46]  fraud  of  her 
creditors,  and  property  which  prior  to  the  filing  of 
the  petition  she  could  by  any  means  have  trans- 
ferred or  which  might  and  is  now  vested  with  the 
fee  ownership  to  said  real  i^roperty;  have  been 
levied  upon  or  sold  under  judicial  process  against 
her,  that  said  real  projierty  constitutes  property 
recovered  by  your  petitioner  as  Trustee  in  bank- 
ruptcy in  which  the  said  Ruth  Vena  Johnson,  also 
known  as  Euth  Boyce,  could  not  claim  an  exemption 
under  Section  6  of  the  National  Bankruptcy  Act, 
and  that  said  bankrupt  had  no  time  during  these 
proceedings  asserted  a  claim  of  exemption  to  said 
real  property: 

1.  Ruth  Vena  Johnson. 

2.  Vena  Ruth  Johnson, 
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also  known  as  Yen  Ruth  Johnson 

also  known  as  Vera  Ruth  Johnson 

also  know^n  as  Ruth  V.  Johnson 

also  known  as  Ruth  Johnson 

also  known  as  Vena  Johnson 

also  knowTi  as  Verna  Ruth  Johnson 

also  known  as  Ruth  Boyce 

also  known  as  Ruth  Boyce,  doing  business 
as  Boyce  Realty  Co. 

also  known  as  Ruth  V.  Boyce 

also  known  as  Mrs.  Ruth  Boyce 

also  known  as  Vena  Crooke 

also  known  as  Louise  Crooks 

also  known  as  Louise  Crooks,  doing  busi- 
ness as  Hollywood  Real  Estate  School 

also  known  as  Ruth  Rosen 

also  known  as  Ruth  Venas 

also  known  as  Gladys  Venes 

also  known  as  Gladys  Goldman 

also  known  as  Mrs.  Ralph  Gordon 

(The    foregoing    are    aliases    under 
which  the  bankrupt  [47]  operated). 

Boyce    Realty    Company,    a    corporation. 

Boyce  Realty  Co.,  a  fictitious  firm  name  and 
style  used  by  Ruth  Vena  Johnson,  also 
known  as  Ruth  Boyce. 

Boyce  Realty  Co.,  a  copartnership  consist- 
ing of  Ruth  Vena  Johnson,  and  an  un- 
known partner  or  partners. 

Hollywood  Real  Estate  School,  owned  and 
operated  by  the  bankrupt  as  Louise 
Crooks. 
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4.  Johnson  Realty  Company. 

5.  Walter  Johnson,  also  known  as  Walter  G. 

Johnson,  also  known  as  Walter  George 
Johnson. 

6.  Gladys  Venes  and  John  Doe  Venes,  her 

husband,  whose  true  name  is  unknown  to 
the  Trustee. 

7.  Frank  Venes,  Jr.,  a  minor. 

8.  Ruth  Venes,  a  minor. 

9.  Mary  Jane  Venes,  a  minor. 

10.  Judith  Venes,  a  minor. 

11.  John  Doe  Venes,  a  minor. 

12.  Jane  Doe  Venes,  a  minor. 

(The  last  two  named  as  Does  because 
the  Trustee  is  informed  that  another 
child  has  been  bom  to  Gladys  Venes 
of  Scotch  Plains,  New  Jersey,  since  the 
institution  of  the  proceeding  to  set 
aside  the  bankrupt's  fraudulent  trans- 
fer). 

13.  Harry  V.  Mooney  and  Jane  Doe  Mooney, 

his  wife,  whose  true  name  in  unknown  to 
the  Trustee. 

14.  Retailers  Credit  Association  of  San  Fran- 

cisco. 

15.  The  Assignor  of  the  claim  on  which  the 

judgment  of  the  Retailers  Credit  Asso- 
ciation of  San  Francisco  was  based.  [48] 

16.  Bank  of  America  National  Trust  and  Sav- 

ings Association,  a  national  banking  asso- 
ciation. 
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17.  Royal  Howard  and  Royal  Howard,  doing 

business  as  Research  Clearing  House, 

18.  Robert  Rowe. 

19.  Department  of  Employment  of  the  State 

of  California. 

20.  State  of  California. 

21.  Union  Bank  &  Trust  Company  of  Los  An- 

geles, a  corporation. 

22.  Roy  P.  Schoettler  and  Roy  P.  Schoettler, 

doing  business  as  Pacific  Coast  Claim 
Adjusters. 

23.  Jane  Doe  Schoetler,  wife  of  Roy  P.  Schoet- 

tler, true  name  unknown. 

24.  M.  F.  Bowler,  Jr.,  Trustee  under  deed  of 

trust  in  favor  of  Farmers  and  Merchants 
National  Bank  of  Los  Angeles. 

25.  The  Farmers  and  Merchants  National  Bank 

of  Los  Angeles,  a  corporation. 

26.  Charles  E.  Gillstrom  and  Jane  Doe  Gill- 

strom,  his  wdfe,  whose  true  name  is  to 
the  Trustee  unknown. 

21.  H.   Morrow,   and   Jane   Doe   Morrow,   his 

wife,  whose  true  name  is  to  the  Trustee 
unknown. 

22.  Title  Insurance  and  Trust  Company,  a  cor- 

poration, as  Trustee  under  deed  of  trust 
in  favor  of  Lee  Combs  and  Wallace  B. 
Scales. 

23.  Lee  Combs  and  Jane  Doe  Combs,  his  wife, 

whose  name  is  to  the  Trustee  unknown. 

24.  Wallace  B.   Scales  and  Jane  Doe   Scales, 
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his    wife,    whose    true    name    is    to    the 
Trustee  unknown. 

25.  City  of  Los  Angeles,  a  municipal  corpora- 

tion. 

26.  Department  of  Water  and  Power  of  the 

City  of  Los  Angeles.  [49] 

27.  The  United   States   of  America,   claimant 

of  tax  lien. 

IX. 

That  your  petitioner  is  informed  that  the  bankrupt 
recorded  a  declaration  of  homestead  on  said  real 
property  on  November  18,  1944,  before  she  trans- 
ferred said  real  property  to  her  daughter,  Gladys 
Venes  and  her  children,  w^hich  declaration  of  home- 
stead was  recorded  in  Book  21478,  Page  52,  Official 
Records,  and  that  thereafter  on  January  29,  1946, 
there  was  recorded  a  declaration  of  homestead  in 
favor  of  Gladys  Venes,  maiTied,  dated  January  29, 
1946,  in  Book  22,775,  at  Page  152,  at  which  time 
Gladys  Venes  was  not  a  resident  of  the  State  of 
California,  but  was  a  resident  of  Scotch  Plains, 
New  Jersey;  that  both  of  said  homestead  declara- 
tions are  null  and  void  and  of  no  force  and  effect, 
that  of  the  bankrupt  being  nullified  by  her  aliena- 
tion of  the  property,  and  that  of  Gladys  Venes  be- 
ing fraudulent  for  the  reason  that  the  said  Gladys 
Venes  was  not  living  on  said  propei-ty  at  the  time 
of  the  filing  of  said  declaration  of  homestead. 

Wherefore,  the  Trustee  prays  that  an  order  issue 
decreeing  that  none  of  the  persons,  firms,  copart- 
nerships, associations  or  corporations  hereinbefore 
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named  have  any  right,  title,  interest,  lien  or  claim 
in  and  to  said  real  property  superior  to  that  of 
your  petitioner  as  Trustee  in  bankruptcy;  that  this 
Court  enter  an  order  appointing  a  guardian  ad  litem 
for  the  minor  defendants,  Frank  Venes,  Jr.,  Ruth 
Venes,  Mary  Jane  Venes,  Judith  Venes,  John  Doe 
Venes  and  Jane  Doe  Venes,  to  represent  them  in 
this  matter;  that  the  Trustee  be  decreed  to  have  a, 
clear  title  to  said  real  property;  that  the  attempted 
declarations  of  homestead  on  said  real  property 
by  the  bankrupt,  Ruth  Vena  Johnson,  and  her 
daughter,  Gladys  Venes,  be  decreed  to  be  void  as 
against  the  Trustee  herein,  and  that  the  Trustee 
be  given  such  other  and  further  relief  as  the  Court 
may  deem  just  and  equitable  in  the  premises. 

/s/  GEORGE  GARDNER, 

Trustee  in  Bankruptcy. 

/s/  THOMAS  S.  TOBIN, 

Attorney  for  Trustee. 

Duly  verified. 

[Endorsed] :     Filed  November  9,  1950.  [50]  Ref- 
eree. 
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In  Bankruptcy  No.  44,916-Y 

ORDER  TO  SHOW  CAUSE 

Upon  reading  and  filing  the  verified  petition  of 
George  Gardner,  the  Trustee  in  Bankruptcy  herein. 
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and  it  appearing  to  the  Referee  from  said  petition 
that  the  Trustee  is  in  possession  of  certain  real 
property  therein  described,  witli  numerous  clouds 
on  the  title  as  described  in  said  jietition,  which  must 
of  necessity  be  cleared  or  disposed  of  before  the 
Trustee  can  sell  said  real  property,  now  on  motion 
of  Thomas  S.  Tobin,  attoi'ne}^  for  the  Trustee,  it  is 
Ordered  that  tlie  following  persons,  firms,  cor- 
porations, copartnerships,  associations  and  other 
respondents  named  in  the  Ti'ustee's  petition,  as 
follows : 

Ruth  Vena  Johnson 

Vena  Ruth  Johnson 

also  known  as  Ven  Ruth  Johnson 

also  known  as  Vera  Ruth  Johnson 

also  known  as  Ruth  V.  Johnson  [52] 

also  known  as  Ruth  Johnson 

also  known  as  Vena  Johnson 

also  known  as  Verna  Ruth  Johnson 

also  known  as  Ruth  Boyce 

also  known  as  Ruth  Boyce,  doing  business  as 

Boyce  Realty  Co. 
also  known  as  Mrs.  Ruth  Boyce 
also  known  as  Vena  Crooke 
also  known  as  Louise  Crooks 
also  known  as  Louise  Crooks,  doing  business  as 

Hollywood  Real  Estate  School 
also  known  as  Ruth  Rosen 
also  known  as  Ruth  Venas 
also  known  as  Gladys  Venes 
also  known  as  Gladys  Goldman 
also  known  as  Mrs.  Ralph  Gordon. 
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(The  foregoing  are  aliases  under  which 
the  bankrupt  operated.) 

Boyce  Realty  Company,  a  corporation. 

Boyce  Realty  Co.,  a  fictitious  firm  name  and 
style  used  by  Ruth  Vena  Johnson,  also  known 
as  Ruth  Boyce. 

Boyce  Realty  Co.,  a  copartnership  consisting  of 
Ruth  Vena  Johnson,  an  unknown  partner  or 
partners. 

Hollywood  Real  Estate  School,  ow'ned  and  oper- 
ated by  the  bankrupt  as  Louise  Crooks. 

Johnson  Realty  Company. 

Walter  Johnson,  also  known  as  Walter  G.  John- 
son, also  known  as  Walter  George  Johnson. 

Gladys  Venes  and  John  Doe  Venes,  her  hus- 
band, whose  true  name  is  unknown  to  the 
Trustee. 

Frank  Venes,  Jr.,  a  minor.  [53] 

Ruth  Venes,  a  minor. 

Mary  Jane  Venes,  a  minor. 

Judith  Venes,  a  minor. 

John  Doe  Venes,  a  minor. 

Jane  Doe  Venes,  a  minor. 

(The  last  two  named  as  Does  because  the 
Trustee  is  informed  that  another  child 
has  been  born  to  Gladys  Venes  of  Scotch 
Plains,  New  Jersey,  since  the  institution 
of  the  proceeding  to  set  aside  the  Imnk- 
rupt's  fraudulent  transfer.) 
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Harry  V.  Mooiiey  and  Jane  Doe  Mooney,  his 

wife,   whose   trne  name   is   unknown  to  the 

Trustee. 
Retailers  Credit  Association  of  San  Francisco. 
The  Assignor  of  the  claim  on  which  the  judg- 
ment of  the  Retailers  Credit  Association  of 

San  Francisco  was  based. 
Bank  of  America  National  Trust  and  Savings 

Association,  a  national  banking  association. 
Royal  Howard  and  Royal  Howard,  doing  busi- 
ness as  Research  Clearing  House. 
Robert  Rowe. 
Department   of   Employment   of  the   State   of 

California. 
State  of  California. 
Union  Bank  k  Trust  Company  of  Los  Angeles, 

a  corporation. 
Ro}^  P.  Schoettler  and  Roy  P.  Schoettler,  doing 

business  as  Pacific  Coast  Claim  Adjusters. 
Jane  Doe  Schoettler,  wife  of  Roy  P.  Schoettler, 

true  name  unknown. 
M.  F.  Bowler,  Jr.,  Trustee  mider  deed  of  trust 

in  favor  of  Farmers  and  Merchants  National 

Bank  of  Los  Angeles. 
The  Farmers  and  Merchants  National  Bank  of 

Los  iVngeles,  a  corporation.  [54] 
The  United  States  of  America,  claimant  of  tax 

lien. 
Charles  E.  Gillstrom  and  Jane  Doe  Gillstrom, 

his  wife,  whose  true  name  is  to  the  Trustee 

unknown. 
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H.  Morrow  and  Jane  Doc  Morrow,  his  wife, 
whose  true  narn(^  is  to  the  Trustee  unknown. 
Title  Insurance  and  Trust  Company,  a  corpora- 
tion, as  Trustee  under  deed  of  trust  in  favor 
of  Lee  Combs  and  Wallace  B.  Scales. 
Lee   Combs   and   Jane   Doe   Com})s,   his    wife, 

whose  name  is  to  the  Trustee  unknown. 
Wallace  B.   Scales  and  Jane   Doe   Scales,  his 
wife,  whose  true  namc^  is  to  the  Trustee  un- 
known. 
City  of  Los  Angeles,  a  municipal  corporation. 
Department  of  Water  and  Power  of  the  City 
of  Los  Angeles, 
appear    and    show    cause    before    the    undersigned 
Referee   in   bankruptcy   at   his   courtroom    in    the 
Federal  Building,  Los  Angeles,  California,  on  the 
14th  day  of  December',  1950,  at  the  hour  of  10:00 
o'clock  in  the  forenoon  on  said  date,  and  then  and 
there  establish  any  right,  title,  interest,  lien  or  claim 
in  their  favor  to  real  property  situated  within  the 
County   of  Los   Angeles   and   State   of   California, 
described  as: 

Lot  4  in  Block  29  of  Tract  No.  7555,  in  the 

City  of  Los  Angeles,  County  of  Los  Angeles 

and  State  of  California,  as  per  map  recorded 

in  Book  88,  Pages  79  to  84,  inclusive,  of  Maps, 

in  the  office  of  the  County  Recorder  of  said 

Coimty, 

and   show   cause   why   the   Trustee   should   not   be 

decreed  to  be  the  owner  of  said  real  property  free 

and  clear  of  any  right,  tith^,  interest,  lien,  claim, 
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or  homestead  right  therein,  and  why  the  Trustee 
should  not  l^e  authorized  to  sell  said  real  property 
for  the  benefit  of  the  l)ankrupt  estate. 

It  Is  Further  Ordered,  that  any  of  the  respond- 
ents seeking  [55]  recognition  of  any  right,  title, 
interest,  lien  or  claim  in  their  favor  against  said 
real  projjerty,  file  their  answer  in  writing  with  this 
Court,  asserting  their  right,  title,  interest,  lien  or 
claim  thereto  at  least  fiA^e  (5)  days  prior  to  the  date 
of  hearing  thereon. 

It  Is  Further  Ordered  that  personal  service  be 
made  on  the  minor  respondents,  Frank  Venes,  Jr. ; 
Ruth  Venes,  Mary  Jane  Venes,  Judith  Venes,  John 
Doe  Venes  and  Jane  Doe  Venes  in  the  State  of  New^ 
Jersey,  or  wherever  they  may  be  residing,  and  that 
personal  service  be  made  if  possible  on  the  bank- 
rupt, Ruth  Vena  Johnson,  also  knoAvn  as  Ruth 
Boyce,  and  Walter  Johnson,  also  known  as  Walter 
G.  Johnson,  also  known  as  Walter  George  Johnson, 
and  that  otherwise  services  may  be  made  on  re- 
spondents herein  by  mail. 

Done  at  Los  Angeles,  in  the  Southern  District  of 
California,  this  9th  day  of  November,  1950. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

Received  November  9,  1950. 

[Endorsed] :  Filed  November  9,  1950.  [56]  Ref- 
eree. 
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[Title  of  District  Court  and  Cause.] 

In  Bankruptcy  No.  44,916-Y 

ORDER  AUTHORIZING  SERVICE  OF 
PROCESS  BY  PRIVATE  CITIZEN 

On  motion  of  Thomas  S.  Tobin,  attorney  foi'  the 
Trustee,  it  is 

Ordered  that  R.  J.  Phelan  of  Los  Angeles,  Cali- 
fornia, or  any  other  citizen  of  the  United  States 
over  the  age  of  twenty-one  years,  may  serve  the 
foregoing  petition  for  order  to  show  cause  quieting 
title  to  real  property  and  the  order  to  show  cause 
upon  the  persons  named  therein,  who  should  be 
personally  served,  with  the  same  force  and  effect 
as  though  said  process  were  served  by  the  United 
States  Marshal  for  the  Southern  District  of  Cali- 
fornia. 

Done  at  Los  Angeles,  in  the  Southern  District  of 
California,  this  17th  day  of  November,  1950. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

[Endorsed] :  Filed  November  17,  1950.  [57]  Ref- 
eree. 


[Title  of  District  Court  and  Cause.] 

In  Bankruptcy  No.  44,916-Y 

AFFIDAVIT  OF  SERVICE  ON  WALTER  G. 
JOHNSON  AND  RUTH  VENA  JOHNSON 

State  of  California, 
County  of  Los  Angeles — ss. 

R.  J.  Phelan,  being  first  duly  sworn  on  oath,  de- 
poses and  says: 
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That  she  is  a  citizen  of  the  United  States  and  of 
the  State  of  California,  and  over  twenty-one  years 
of  age;  that  pursuant  to  the  order  entered  herein 
by  Honorable  Benno  M.  Brink,  Referee  in  Bank- 
ruptcy, your  affiant  did,  on  November  24,  1950,  at 
Beverly  Hills,  in  the  County  of  Los  Angeles,  and 
the  Southern  District  of  Califoi-nia,  serve  two  coi:)ies 
of  the  petition  for  order  to  show  cause  quieting  title 
to  real  property,  and  the  order  to  show  cause  issued 
thereunder,  on  Walter  G.  Johnson,  one  copy  for  the 
Johnson  Realty  Co.  and  the  other  for  Walter  John- 
son, also  knowm  as  Walter  G.  Johnson,  also  known 
as  Walter  George  Johnson. 

Your  affiant  further  deposes  and  says  that  on  the 
25th  day  of  November,  1950,  at  the  California 
Institute  for  Women  at  [61]  Tehachapi,  in  Kern 
County,  in  the  Southern  District  of  California,  your 
affiant  served  five  copies  of  said  i)etition  for  order 
to  show  cause  quieting  title  to  real  property  and 
the  order  to  show  cause  issued  thereunder,  on  Ruth 
Vena  Johnson,  also  known  as  Yena  Ruth  Johnson, 
for  herself,  and  one  copy  each  for  the  Boyce  Realty 
Co.,  a  corporation,  of  wdiich  she  is  an  officer;  one 
copy  for  the  Boyce  Realty  Co.,  a  fictitious  firm 
name  and  style  used  l)y  Ruth  Yena  Johnson,  also 
known  as  Ruth  Boyce;  one  cop}^  for  the  Boyce 
Realty  Co.,  a  copartnership  consisting  of  Ruth  Yena 
Johnson  and  an  unknown  partner  or  partners,  and 
one  copy  for  the  Hollyw^ood  Real  Estate  School, 
owned  and  operated  by  the  ]:»ankrupt  as  Louise 
Crooks. 

That   your   affiant   delivered   the   copies   of   said 
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petition  and  order  to  each  of  the  persons  so  served 
personally,  and  knows  them  and  each  of  them  to 
be  the  persons  designated  to  be  so  served. 

/s/  R.  J.  PHELAN. 

Subscribed  and  Sworn  to  before  me  this  7th  day 
of  December,  1950. 

[Seal]        /s/  C.  W.  ROBINSON, 

Notary  Public  in  and  for  the  County  of  Los  Angeles, 
State  of  California. 

My  commission  expires  April  16,  1952. 

[Endorsed] :     Filed  December  7,  1950.  [62]   Ref- 
eree. 


[Title  of  District  Court  and  Cause.] 

In  Bankruptcy  No.  44,916-Y 

APPLICATION  FOR  AN  EXTENSION  OF 
TIME  TO  FILE  AN  ANSWER  IN  THE  PE- 
TITION FOR  ORDER  TO  SHOW  CAUSE 
QUIETING  TITLE  TO  REAL  PROPERTY, 
UNDER  ART.  I,  PART  II,  ADM.  IV,  V, 
VI,  VIII  OF  THE  CONSTITUTION  OF 
THE  UNITED  STATES,  CIVIL  RIGHTS 
STATUTE 

To  the  Honorable  Benno  M.  Brink,  Referee  in 
Bankruptcy : 

Now  Comes  This  Bankrupt,  Ruth  Vena  Boyce, 
in  Her  Behalf  and  the  Behalf  of  the  Said  Daughter, 
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Gladys  Venes,  and  Her  Children,  Under  a  Power- 
of- Attorney  That  Is  Duly  Given  to  This  Bankrupt 
to  Act  for  and  in  Behalf  of  the  Said  Daughter  and 
Her  Children.  This  Bankrupt  Comes  This  Day 
Applying  and  Making,  Asking  for  an  Extension  of 
Time  to  File  an  Answer  This  Said  Order  to  Show 
Cause  on  the  Following  Grounds  as  Heretofore  Set 
Forth : 

I. 

That  this  Bankrupt  is  in  custody  of  the  State 
Prison  at  Tehachapi,  California,  the  women's  in- 
stitution for  women,  and  this  Bankrupt  was  not 
duly  notified  of  the  said  action  until  she  was  taken 
from  the  County  of  Los  Angeles,  which  does  hereby 
deprive  her  of  the  necessary  time  to  secure  counsel 
to  defend  this  action.  And  this  Court  was  duly  in 
knowledge  of  the  facts  that  exist  as  they  are  today 
and  did  sit  and  wait  until  this  Bankrupt  was  taken 
from  the  City  and  County  of  Los  Angeles,  to  defend 
herself  and  the  owners  involved  in  this  matter, 
which  this  comes  under  the  Civil  Rights  Statute  of 
the  Constitution  of  the  United  States.  Then  two 
days  later,  after  she  was  taken  from  any  source  of 
help,  the  said  Court  and  [63]  the  said  counsel  for 
the  Trustee  did  send  an  officer  to  deliver  to  this 
said  Bankrupt  a  notice  of  the  said  proceedings, 
knowing  that  this  Bankrupt  did  not  have  her  legal 
pai3ers  and  documents  to  file  an  answer  in  the 
matter,  which  is  taking  the  advantage  of  a  person 
when  you  know  that  you  have  them  where  they  can- 
not help  themselves.    This  Bankrupt  was  delivered 
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to  this  institution  on  November  16th,  1950,  which 
this  said  Court  is  well  awai'e  of,  and  she  has  certain 
procedures  to  go  through  before  that  she  may  or 
can  have  the  papers  and  documents  that  she  needs 
to  defend  herself,  and,  it  becoming  necessary  for 
her  to  secure  counsel,  she  prays  to  this  Court  for 
an  extension  for  thirty  days  from  this  date,  Decem- 
])er  7th,  1950,  to  file  the  said  answer.  This  Bank- 
rupt is  here  without  her  files  in  the  said  matter,  or 
I^apers,  etc.,  and  it  therefore  becomes  necessary  to 
have  an  extension  of  time  to  file  the  said  answer. 

II. 

Whereupon,  this  Bankrupt  prays  to  this  Hon. 
Court,  Benno  M.  Brink,  for  the  said  extension  of 
time  to  answer  the  said  Order  to  Show  Cause,  and 
the  said  time  be  extended  until  January  20th,  1951, 
to  enable  this  Bankrupt  to  secure  legal  counsel  to 
file  the  proper  answer. 

Witness  my  hand  and  seal  this,  the  7th,  day  of 
December,  1950. 

/s/  RUTH  BOYCE, 

In  Propria  Persona. 

[Endorsed] :  Filed  December  9,  1950.  [64]  Ref- 
eree. 
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[Title  of  District  Court  and  Cause.] 

In  Bankruptcy  No.  44,916-Y 

CLAIM  TO  HOMESTEAD  EXEMPTION:  IN 
REAL  PROPERTY,  UNDER  SECTION 
#1260  AND  SECTION  #1261-B-C  OF  THE 
CIVIL  CODE  STATUTE  OF  THE  CALI- 
FORNIA LAW 

To  the  Honorable  Benno  M.  Brink,  Referee  in 
Bankruptcy : 

Comes  now  this  Bankrupt,  who  does  hereby  file  a 
Notice  and  Claim  under  the  Statute  of  the  Califor- 
nia Law,  Civil  Code  of  Procedure,  Section  #1260 
and  Section  #1261-B-C.  That  if  this  Court  holds 
that  this  property,  known  and  recorded  as  Lot  4 
in  Block  29  of  Tract  No.  7555,  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles  and  State  of  Cali- 
fornia, as  per  Map  recorded  in  Book  88,  pages  79 
to  84,  inclusive,  of  Maps,  in  the  office  of  the  County 
Recorder  of  said  Coimty,  being  deeded  to  her 
daughter  Gladys  Venes  and  her  children  as  their 
separate  property  being  declared  a  fraudulent  con- 
veyance, which  it  was  not.  And  this  will  be  reopened 
in  the  U.  S.  District  Court  under  the  Civil  Rights 
Statute  if  it  is  twenty  years  from  this  date,  for  this 
property  has  ])een  taken  illegally  and  unlawfully. 
Then  if  this  Court  holds  that  this  Bankrupt  is 
the  legal  owner  of  the  said  property,  then  she  is 
entitled  to  her  homestead  exemption  filed  on  No- 
vemlier  18th,  1944,  as  the  head  of  a  family  under 
Section  #1261-B-C,  and  therefore  files  a  Lien  on 
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the  said  property  for  the  Homestead  exemption, 
under  the  said  law,  as  there  was  a  legal  homestead 
filed  and  the  said  property  was  paid  for  cash.  And 
this  Bankrupt  files  and  claims  a  homestead  exemp- 
tion to  the  amount  of  $7,500.00  under  the  said  law, 
Section  #1261-B-C  of  the  CCP.  The  said  same 
Lien  of  Homestead  l^eing  filed  in  the  Los  Angeles 
County  Court  House  as  of  today.  This  Court  having 
declared  this  conveyance  to  be  a  fraudulent  con- 
veyance, then  it  in  reality  becomes  this  Bankrupt's 
right  under  the  law  to  her  exemption  of  the  home- 
stead filed  on  Novemlier  18th,  1944,  and  a  home- 
stead comes  ahead  of  any  creditor,  or  creditors. 
And  this  Bankrupt  holds  that  she  objects  to  this 
(juieting  this  title  until  this  matter  [65]  has  been 
settled  in  the  courts.  And  the  said  homestead  ex- 
exmption  has  been  declared  under  their  false  claim, 
and  unlawfully  taking  of  property  that  does  not 
belong  to  this  Court,  and  ask  that  this  Court  make 
no  ruling  in  the  quieting  the  title  of  this  real  prop- 
erty herein  described  until  this  Bankrupt  has  had 
her  day  in  court,  which  every  American  citizen  of 
the  United  States  is  given  under  the  Constitution 
of  the  United  States,  Art.  I,  Part  II,  of  the  Con- 
stitution of  the  United  States. 

Whereupon,  this  Court  has  taken  the  advantage 
of  this  Bankrupt's  position  to  settle  this  issue  in 
waiting  until  she  was  sent  out  of  the  County  of 
Los  Angeles,  to  defend  this  action.  Therefore,  this 
is  ol)structing  justice,  and  this  Bankrupt  demands 
an  extension  of  time  be  granted  to  give  her  to  secure 
legal  counsel  to  defend  this  action. 
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Witnesseth:  My  hand  and  seal  this  8th  day  of 
December,  1950,  under  my  Civil  Rights  granted  to 
me  by  the  Board,  Deceml^er  5th,  1950. 

/s/  RUTH  BOYCE. 

[Endoi^sed] :  Filed  December  11,  1950.  [66]  Ref- 
eree. 


[Title  of  District  Court  and  Cause.] 

In  Bankruptcy  No.  44,916-Y 

ORDER  CONTINUING  HEARING  ON  ORDER 
TO  SHOW  CAUSE  IN  RE  CERTAIN  REAL 
PROPERTY 

Upon  the  api^lication  of  Ruth  Boyce,  aka  Ruth 
Vena  Johnson,  the  above-named  bankrupt,  and  good 
cause  appearing  therefor, 

It  is  ordered  that  the  hearing  on  the  Order  to 
Show  Cause  in  re  Certain  Real  Property,  issued  in 
the  above-entitled  matter  on  November  9,  1950,  be 
and  it  hereby  is  continued  from  the  14th  day  of 
December,  1950,  to  the  25th  day  of  January,  1951, 
at  10:00  a.m.,  in  the  courtroom  of  the  undersigned 
Referee,  323  Federal  Building,  Temple  and  Spring 
Streets,  Los  Angeles,  California. 

Dated:   December  14,  1950. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

[Endorsed] :  Filed  December  14,  1950.  [67]  Ref- 
eree. 
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[Title  of  District  Court  and  Cause.] 

HOMESTEAD  EXEMPTION  CLAIM 

Now  comes  this  Petitioner,  Ruth  Boyce,  who 
under  her  civil  rights  granted  to  her  on  December 
5th,  1950,  she  does  hereby  file  under  the  law,  Sec- 
tion #1260  and  Section  #1261-B-C,  of  the  Civil 
Code  of  Pi'ocedure  of  the  Statute  of  the  California 
law,  her  legal  claim  to  and  her  rights  to  the  Home- 
stead Exemption  in  that  real  property  as  follows: 
Situated  in  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California,  and  described  as  Lot  4 
in  Block  29  of  Tract  7555,  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles  and  State  of  Cali- 
fornia, as  per  Map  recorded  in  Book  88,  pages  79 
to  84,  inclusive,  of  Maps,  in  the  office  of  the  County 
Recorder  of  said  County. 

This  said  Homestead  Exemption  claim  being- 
claimed  under  a  homestead  filed  in  this  said  County 
and  City  in  the  records  of  the  said  County  Recorder 
on  November  18,  1944.  This  said  Ruth  Boyce,  being 
then  Ruth  Johnson,  when  filed  the  said  homestead 
on  November  18,  1944.  And  the  said  Ruth  Boyce, 
being  the  head  of  the  family  and  the  home,  and  this 
said  property  being  paid  cash  for,  she  files  and  de- 
clares her  Homestead  Exemption  under  the  laws  of 
the  Statute  of  the  California  law,  in  the  amount  of 
Seven  Thousand  and  Five  Hundred  ($7,500.00) 
Dollars,  in  and  unto  that  real  property,  described 
as  follows:  Lot  4  in  Block  29  of  Tract  7555,  in  the 
City  and  County  of  Los  Angeles,  State  of  Califor- 
nia, as  per  Map  recorded  in  Book  88,  pages  79  to 
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84,  inclusive,  in  the  office  of  the  Count}^  Recorder 
of  said  County. 

Witnesseth:   My  hand  and  seal  this,  the  8th,  day 
of  December,  1950. 

/s/  RUTH  BOYCE  JOHNSON. 

Homestead  claim  filed  1-4-51. 

[Endorsed]:     Filed  January  6,  1951.  [68]    Ref- 
eree. 


[Title  of  District  Coui*t  and  Cause.] 

In  Bankruptcy  No.  44,916-Y 

ORDER  QUIETING  TITLE  TO 
REAL  PROPERTY 

George  Gardner,  Trustee  in  Bankruptcy,  having 
filed  his  petition  with  the  Referee  for  an  order 
against  various  persons,  firms,  copartnerships,  asso- 
ciations and  governmental  agencies,  seeking  to  quiet 
title  to  real  property  situated  within  the  County  of 
Los  Angeles  and  State  of  California,  described  as 

Lot  4  in  Block  29  of  Tract  No.  7555,  in  the 

City  of  Los  Angeles,  County  of  Los  Angeles 

and  State  of  California,  as  per  map  recorded 

in  Book  88,  Pages  79  to  84,  inclusive,  of  Maps, 

in  the  office  of  the  County  Recorder  of  said 

County ; 

and  an  order  to  show  cause  having  issued  directed 

to  the  persons,  firms,  corporations,  copartnerships, 

associations   and   governmental   agencies   requiring 
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them  to  ai)pear  before  the  undersigned  Referee  in 
Bankruptcy  at  his  courtroom  in  the  Federal  Build- 
ing, Los  Angeles,  California,  on  December  14,  1950, 
at  the  hour  of  10:00  o'clock  a.m.  [70]  of  said  day, 
and  to  then  and  there  establish  any  right,  title,  in- 
terest, lien  or  claim  in  their  favor  to  the  real  prop- 
erty hereinbefore  described,  and  to  show  cause  why 
the  Trustee  should  not  be  decreed  to  be  the  owner 
of  said  real  property  free  and  clear  of  any  right, 
title,  interest,  lien,  claim,  or  homestead  right 
therein,  and  why  the  Trustee  should  not  l)e  author- 
ized to  sell  said  real  property  for  the  benefit  of  the 
bankrupt  estate,  and  directing  that  personal  service 
be  made  upon  the  minor  respondents  therein  named, 
Frank  Venes,  Jr. ;  Ruth  Venes,  Mary  Jane  Venes, 
Judith  Venes,  John  Doe  Venes  and  Jane  Doe  Venes 
in  the  State  of  New  Jersey,  or  wherever  they  may 
be  residing,  and  that  personal  service  be  made  if 
possible  on  the  l^ankrupt,  Ruth  Vena  Johnson,  also 
known  as  Ruth  Boyce,  and  Walter  Johnson,  also 
known  as  Walter  G.  Johnson,  also  known  as  Walter 
George  Johnson,  and  service  be  made  on  the  other 
respondents  by  mail ;  and  it  appearing  to  the  Couil; 
from  the  return  of  service  of  the  United  States 
Marshal  for  the  District  of  New  Jersey  that  per- 
sonal service  was  made  on  the  respondents,  Gladys 
Venes  and  John  Doe  Venes,  her  husband,  whose 
true  name  is  Frank  Venes,  and  that  personal  serv- 
ice was  likewise  made  upon  said  minor  respondents, 
Frank  W.  Venes,  Jr.;  Ruth  Venes,  Mary  Jane 
Venes,  Judith  Venes,  John  Doe  Venes  (whose  true 
name  is  Ralph  Venes),  and  Jane  Doe  Venes  by  said 
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United  States  Marshal  for  the  District  of  New  Jer- 
sey, as  appears  from  his  return  of  service  on  file 
herein,  and  that  personal  service  was  obtained  on 
the  bankrupt,  Ruth  Vena  Johnson,  also  known  as 
Ruth  Boyce,  at  the  California  Institute  for  Women 
at  Tehachapi,  in  Kern  County,  by  service  of  five 
copies  of  said  petition  for  order  to  show  cause  and 
order  to  show  cause  issued  thereunder,  on  Ruth 
Vena  Johnson,  also  known  as  Vena  Ruth  Johnson, 
for  herself,  and  one  copy  each  for  the  Boyce  Realty 
Co.,  a  corporation;  one  copy  for  the  Boyce  Realty 
Co.,  a  fictitious  firm  name  and  style  used  by  Ruth 
Vena  Johnson,  also  known  as  Ruth  Boyce ;  one  copy 
for  the  Boyce  Realty  Co.,  a  copartnership  consist- 
ing of  Ruth  Vena  Johnson  and  an  [71]  unknown 
partner  or  partners,  and  one  coj^y  for  the  Holly- 
wood Real  Estate  School,  owned  and  operated  hy 
the  bankrupt  as  Louise  Crooks;  and  that  personal 
service  was  likewise  obtained  on  Walter  G.  Johnson 
by  serving  one  copy  for  himself  and  one  copy  for 
the  Johnson  Realty  Co.,  as  appears  from  the  affi- 
da\dt  of  service  of  R.  J.  Phelan  herein  filed;  and 
all  of  the  rest  of  the  respondents  having  been  duly 
served  by  mail,  and  an  order  having  been  made 
appointing  Frank  M.  Chichester,  guardian  ad  litem 
for  the  minor  defendants,  and  each  of  them,  under 
date  of  Decem])er  5,  1950,  and  after  personal  service 
of  said  minor  defendants  a  supplemental  order  ap- 
pointing the  said  Frank  M.  Chichester  as  guardian 
ad  litem  for  said  minor  defendants,  and  said  matter 
having  ])een  called  for  hearing  on  December  14, 
1950,  at  10 :00  a.m.,  and  because  of  the  late  date  of 
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service  on  the  I'espondent,  Frank  Venes,  in  Scotch 
Plains,  New  Jersey,  and  upon  written  request  made 
by  the  bankrupt,  Ruth  Vena  Johnson,  for  a  con- 
tinuance, the  Court  having  continued  the  matter  to 
January  25,  1951,  at  10:00  o'clock  a.m.,  and  it  aj)- 
pearing  to  the  Court  that  counsel  for  the  Trustee 
notified  the  defendants  Venes  of  said  continuance 
and  of  the  appointment  of  Frank  M.  Chichester  as 
guardian  ad  litem,  and  of  their  rights  to  enter  their 
appearance  in  the  matter  before  Januar}^  25,  1951, 
and  no  aijpearance  having  been  entered  on  behalf 
of  Gladys  Venes  or  Frank  Venes,  and  said  matter 
having  been  called  on  January  25,  1951,  at  10:00 
a.m.,  the  respondent  Walter  Johnson  appearing  in 
person  and  by  his  attorney,  Louis  Most,  and  the 
respondent  Harry  V.  Mooney  having  filed  an  answer 
to  said  order  to  show  cause  but  not  having  appeared 
at  the  trial,  and  the  respondent  Bank  of  America 
Xational  Trust  and  Savings  Association  having 
appeared  by  its  attorney,  William  J.  Tiernan, 
and  filed  an  answer,  and  the  respondents  Roy  P. 
Schoettler  and  Roy  P.  Schoettler  doing  business 
as  Pacific  Coast  Claim  Adjusters,  and  Pearl 
Schoettler,  named  herein  as  Jane  Doe  Schoettler, 
having  filed  an  appearance  and  waived  any  claim 
of  interest  in  and  to  said  real  property,  and  the 
United  [72]  States  Government  appearing  by  Ed- 
ward R.  McHale,  Assistant  United  States  Attorney, 
and  at  the  further  adjourned  hearing  having  ap- 
peared by  Eugene  Harpole,  Special  Assistant  to  the 
Attorney  General,  and  the  City  of  Los  Angeles 
having  appeared  by  C.  J.  Multhauf,  Deputy  City 
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Attorney,  and  the  remainder  of  the  respondents  not 
appearing*  in  any  manner,  and  some  testimony  hav- 
ing been  taken  and  the  matter  having  again  been 
adjourned  to  February  6,  1951,  at  which  time  there 
appeared  Thomas  S.  Tobin,  attorney  for  the  Trus- 
tee, and  Eugene  Harpole,  representing  the  Collector 
of  Internal  Revenue  of  the  United  States,  and 
Frank  M.  Chichester,  guardian  ad  litem  for  the 
minor  children,  respondents  hereinbefore  named, 
and  testimony  having  ]:)een  taken  and  evidence  re- 
ceived and  the  Referee  being  fully  advised  in  the 
premises,  now  finds  the  following  facts: 


That  George  Gardner,  Trustee  in  Bankruptcy  for 
the  bankrupt  estate  of  Ruth  Vena  Johnson,  also 
known  as  Ruth  Boyce,  is  now  in  actual  possession 
of  real  property  situated  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California,  de- 
scribed as 

Lot  4  in  Block  29  of  Tract  No.  7555,  in  the 

City  of  Los  Angeles,  County  of  Los  Angeles 

and  State  of  California,  as  per  map  recorded 

in  Book  88,  Pages  79  to  84,  inclusive,  of  Maps, 

in  the  office  of  the  County  Recorder  of  said 

County ; 

that  said  real  property  w^as  not  scheduled  in  the 

bankrupt's  schedules  nor  did  the  bankrupt  make 

any  attempt  to  claim  the  same  as  exempt;  that  she 

concealed  said  real  property  from  her  Trustee  in 

Bankruptcy  by  means  of  a  fraudulent  transfer  to 


vs.  Ruth  Vena  Johnson,  etc.  49 

her  daughter,  Gladys  Venea,  and  her  minor  chil- 
dren ;  that  proceedings  were  instituted  in  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division,  on  October  28,  1947, 
hy  the  Trustee  herein,  to  [73]  set  aside  and  avoid 
said  fraudulent  conveyance;  that  on  February  10, 
1949,  a  decree  was  entered  by  Honorable  William 
C.  Mathes,  United  States  District  Judge,  before 
whom  said  action  was  tried,  decreeing  said  transfer 
to  be  fraudulent  and  void  as  to  creditors  of  said 
bankrupt  and  as  to  George  Gardner,  her  Trustee, 
and  avoiding  the  same,  and  decreeing  the  Trustee, 
George  Gardner,  to  be  the  owner  of  said  property; 
that  said  decree  was  appealed  from  by  the  bankrupt 
and  affirmed  by  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  has  long  since  become  final, 
and  that  it  and  its  supporting  pleadings  and  stipu- 
lations were  received  by  the  Court  by  reference  and 
constitute  the  muniment  of  title  of  the  Trustee. 

II. 

The  Court  finds  that  although  the  defendant  Ruth 
Vena  Johnson  was  named  as  a  party  defendant  in 
said  action  and  actively  defended  the  same,  that  at 
no  time  during  the  course  of  said  action  did  she  set 
up  as  a  defense  the  declaration  of  homestead  which 
she  had  caused  to  be  recorded  in  Book  No.  21478, 
Page  52,  of  Official  Records,  and  that  she  asserted 
her  claim  of  homestead  for  the  first  time  in  this  pro- 
ceeding notwithstanding  the  decree  of  the  United 
States  District  Court  that  the  said  transfer  was 
fraudulent  and  void. 
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III. 

The  Court  finds  that  the  respondent  Bank  of 
America  National  Trust  and  Savings  Association 
has  a  lien  against  said  real  property  based  on  an 
abstract  of  judgment  for  $67.00;  that  it  was  re- 
corded more  than  four  months  before  the  filing  of 
the  petition  in  bankruptcy  and  constitutes  a  valid 
lien,  and  that  the  Trustee  should  pay  the  same. 

IV. 

The  Court  finds,  based  on  stipulation  entered  into 
between  C.  J.  Multhauf,  Deput}^  City  Attorney,  and 
George  Gardner,  Trustee  herein,  that  the  abstract 
of  judgment  for  $31.05  filed  by  the  Department  of 
Water  and  Power  was  filed  after  bankruptcy,  and 
the  [74]  Department  of  Water  and  Power  has  no 
lien  on  said  real  property. 

V. 

The  Court  finds  that  the  respondent,  Walter  G. 
Johnson,  has  no  right,  title,  interest,  lien  or  claim 
in  and  to  said  real  property,  and  his  coimsel,  Louis 
Most,  has  so  stipulated. 

VI. 

The  Court  finds  that  the  lien  of  the  judgment 
held  by  the  respondent  Harry  V.  Mooney  expired 
on  October  18,  1950,  by  virtue  of  the  expiration  of 
five  years  from  the  date  of  recordation  and  had 
ceased  to  be  a  lien  on  said  real  property. 
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Yll. 

The  Court  finds  that  in  the  action  instituted  in 
the  United  States  District  Court  for  the  Southern 
District  of  California,  described  in  Paragraph  I 
herein,  the  respondent,  Gladys  Venes,  was  named 
as  a  party  defendant  and  api)eared  therein  and  de- 
fended the  same,  together  with  the  defendant  Ruth 
Vena  Johnson,  and  that  at  no  time  during  the 
course  of  said  action  did  she  set  up  as  a  defense 
any  declaration  of  homestead  recorded  by  her  or 
on  her  behalf  on  January  29,  1946,  in  Book  22,775, 
at  Page  152,  Official  Records,  nor  any  declaration 
of  homestead. 

The  Court  Concludes,  as  Conclusions  of  Law, 
as  Follows: 


That  the  Trustee  ])eing  in  lawful  possession  of 
the  real  property  hereinbefore  described  at  the  time 
of  the  institution  of  this  summary  proceeding  to 
quiet  title,  this  Court  has  summary  jurisdiction 
over  the  subject  matter  of  this  action,  the  real 
property  in  question  and  of  the  persons  of  the  re- 
spondents herein. 

II. 

The  Court  concludes  that  the  real  property  in 
question  constituted  property,  title  to  which  passed 
to  the  Trustee  under  the  provisions  of  Section  70-a, 
Subdivisions  4  and  5,  as  property  [75]  transferred 
by  the  bankrupt  in  fraud  of  her  creditors,  and 
property  which  prior  to  the  filing  of  the  petition 
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she  could  by  any  means  have  transferred  or  which 
might  have  been  levied  upon  or  sold  under  judicial 
process  against  her,  or  otherwise  seized,  impounded 
or  sequestered. 

III. 

The  Court  concludes  that  title  to  said  real  prop- 
erty was  vested  in  the  Trustee  by  virtue  of  the 
decree  of  the  United  States  District  Court  for  the 
Southern  District  of  California,  entered  by  Honor- 
able William  C.  Mathes,  United  States  District 
Judge,  on  Fe])ruary  10,  1949,  subject  to  any  valid 
liens  or  claims  of  record  in  the  office  of  the  County 
Recorder  of  Los  Angeles  County,  State  of  Califor- 
nia, where  said  real  property  is  situated. 

IV. 

The  Court  concludes  that  none  of  the  respondents 
herein  have  any  right,  title,  interest,  lien  or  claim 
against  said  real  property,  valid  as  against  the 
Trustee,  save  and  except  the  lien  of  the  respondent 
Bank  of  America  National  Trust  and  Savings  Asso- 
ciation in  the  sum  of  $67.00,  as  described  in  Para- 
graph III  of  the  findings  of  fact. 

V. 

The  Court  concludes  that  George  Gardner,  as 
Trustee  in  Bankruptcy  for  the  estate  of  Ruth  Vena 
Johnson,  also  known  as  Ruth  Boyce,  bankrupt,  is 
the  owner  of  said  real  property  free  and  clear  of 
any  claims  or  liens  asserted  by  any  of  the  respond- 
ents hereto,  save  and  except  the  lien  of  the  Bank 
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of  America  National  Trust  and  Savings  Association 
in  the  sum  of  $67.00,  and  that  the  Trustee  should 
be  authorized  to  sell  the  same  for  the  benefit  of  the 
bankrupt  estate. 

Based  on  the  Foregoing  Findings  and  Conclusions, 
the  Court  Makes  the  Following  Order:  [76] 

Now  on  motion  of  Thomas  S.  Tobin,  attorney  for 
the  Trustee,  it  is 

Ordered,  Adjudged  and  Decreed: 

That  George  Gardner,  Trustee  in  Bankruptcy  for 
the  estate  of  Ruth  Vena  Johnson,  also  known  as 
Ruth  Boyce,  is  the  owner  of  real  property  situated 
in  the  Citj^  of  Los  Angeles,  County  of  Los  Angeles, 
State  of  California,  described  as: 

Lot  4  in  Block  29  of  Tract  No.  7555,  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles 
and  State  of  California,  as  per  map  recorded 
in  Book  88,  Pages  79  to  84,  inclusive,  of  Maps, 
in  the  office  of  the  County  Recorder  of  said 
County, 
free  and  clear  of  any  right,  title,  interest,  lien  or 
claim  against  the  same,  asserted  by  any  of  the  re- 
spondents herein,  save  and  except  a  lien  based  on 
an  al^stract  of  judgment  in  the  sum  of  $67.00  held 
by  respondent  Bank  of  America  National  Trust  and 
Savings  iVssociation,  as  described  in  Paragraph  III 
of  the  findings  herein,  which  lien  the  Trustee   is 
authorized  and  directed  to  pay. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  none  of  the  other  respondents  herein  have  any 
right,  title,  interest,  lien  or  claim  in  and  to  said  real 
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property,  and  that  the  Trustee  herein  be  authorized 
to  sell  the  same  as  an  asset  of  the  bankrupt  estate 
in  conformit}'  ^Yith  the  provisions  of  the  National 
Bankruptcy  Act  respecting  sales  of  property  of 
bankrupt  estates. 

Done  at  Los  Angeles,  in  the  Southern  District  of 
California,  this  14th  day  of  February,  1951. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

[Endorsed] :     Filed  February  14,  1951.  [77]  Ref- 
eree. 


[Title  of  District  Court  and  Cause.] 

In  Bankruptcy  No.  44,916-Y 

PETITION  FOR  ORDER  EXTENDING  TIME 
TO  FILE  PETITION  FOR  REVIEW  OF 
ORDER  FOR  SALE  OF  PROPERTY  AND 
DISALLOWING  CLAIM  FOR  HOME- 
STEAD EXEMPTION 

To  the  Honorable  Benno  M.  Brink,  Referee  in 
Bankruptcy : 

Comes  now  your  petitioner,  Joseph  Mayer,  and 
respectfully  shows  the  referee : 

That  on  or  about  February  15th,  1951,  he  was 
employed  by  the  above-named  bankrupt  as  her  at- 
torney. That  said  bankrupt  is  confined  in  the  Cali- 
fornia Institute  for  Women  at  Tehachapi.  That  on 
or  about  February  14,  1951,  an  Order  was  made 
denying  the  claim  of  bankrupt  for  homestead  ex- 
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emption   and   quiet   title   to   certain    real    property 
described  in  said  Order. 

That  it  is  the  intention  of*  your  petitioner  to  file 
a  petition  for  review  of  said  Order,  but  that  before 
properly  preparing  such  petition  it  is  essential  for 
him  to  thoroughly  study  the  pleadings  and  to  make 
certain  investigation  and  study  the  laws  in  con- 
nection with  the  subject  matter.  That  it  would  take 
at  least  thirty  (30)  days  to  do  this. 

Wherefore,  your  Petitioner  prays  that  the  time 
of  the  bankrupt  to  file  petition  for  the  review  of 
aforesaid  Order  be  extended  for  at  least  thirty 
(30)  days. 

/s/  JOSEPH  MAYER, 
Petitioner. 

Duly  verified. 

[Endorsed] :     Filed  February  23,  1951.  [78] 


[Title  of  District  Court  and  Cause.] 

In  Bankruptcy  No.  44,916-Y 

ORDER  EXTENDING  TIME  WITHIN  WHICH 
TO  FILE  PETITION  FOR  REVIEW  OF 
ORDER  QUIETING  TITLE  TO  REAL 
PROPERTY 

Upon  the  reading  and  filing  of  the  petition  of 
Joseph  Mayer,  attorney  for  the  above-named  bank- 
ru])t,  for  an  extension  of  time  within  which  to  file  a 
])ctition  for  i-evicw  of  the  Order  made  on  February 
14,  1951,  to  quiet  title  to  real  property. 
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Good  Cause  Appearing  it  is  Hereby  Ordered 
that  the  time  of  the  bankrupt  to  file  a  petition  for 
review  of  the  aforesaid  order  quieting  title  to  real 
property  be,  and  hereby  is  extended  to  and  in- 
cluding March  23,  1951. 

Dated:     February  23,  1951. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

[Endorsed]:  Filed  February  23,  1951,  [80] 
Referee. 


[Title  of  District  Court  and  Cause.] 

In  Bankruptcy  No.  44,916-Y 

PETITION  FOR  REVIEW 

To  the  Honorable  District  Court  of  the  United 
States,  Southern  District  of  California,  Cen- 
tral Division 

Comes  now  your  Petitioner,  Ruth  Vena  Johnson, 
aka  Ruth  Boyce,  and  respectfully  shows : 

I. 

That  on  or  about  February  14,  1951,  the  Honor- 
able Benno  M.  Brink,  Referee  in  Bankruptcy,  made 
an  Order  denying  the  Homstead  claim  of  the 
bankrupt  and  quieting  title  in  the  name  of  the 
Trustee  in  Bankruptcy  in  the  above  matter,  in 
premises  known  as  6417  Drexel  Avenue,  Los 
Angeles,  California,  more  particularly  described  as 
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"Lot  4,  Block  29,  Tract  7555,  City  of  Los  Angeles, 
as  per  Book  88,  Pages  79  to  84  of  Records  in  the 
of&ce  of  the  County  Recorder  of  the  County  of  Los 
Angeles." 

II. 
That  the  aforesaid  Order  and  Judgment  quieting 
title  is  based  upon  findings  contained  in  said  Order, 
which  are  erroneous  and  contrary  to  law.  [96] 

in. 

That  the  court  made  a  finding  that  the  real  prop- 
erty in  question  was  concealed  by  the  bankrupt  and 
not  scheduled,  nor  did  bankrupt  make  any  attempt 
to  claim  homestead  exemption.  This  finding  is  er- 
roneous inasmuch  as  the  bankrupt  prior  to  filing 
her  petition  in  bankruptcy  had  made  a  conveyance 
of  said  property  to  her  daughter,  Gladys  Venes, 
and  she  could  not  properly  have  scheduled  it  as  an 
asset  in  her  bankruptcy  petition.  Had  she  done  so 
it  would  have  placed  a  cloud  on  the  title  to  the 
property. 

IV. 

The  Referee's  findings  that  the  bankrupt  con- 
cealed the  real  property  in  question  from  her  Trus- 
tee in  Bankruptcy  by  means  of  a  fraudulent  trans- 
fer to  her  daughter  is  erroneous  for  the  reason 
that  the  creditors  could  not  possibly  have  had  any 
interest  in  said  property  except  such  as  would  be 
over  and  above  her  homestead  exemption  of 
$7500.00,  inasmuch  as  the  bankrupt  had  filed  a 
declaration  of  homestead  Prior  to  Filing  Her  Peti- 
tion in  Bankruptcy. 
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V. 

The  Referee  also  found  that  the  bankrupt  did 
not  set  up  as  a  defense  her  claim  for  homestead 
exemption  in  an  action  by  George  Gardner,  as 
Trustee,  to  have  declared  void  a  transfer  of  the 
real  property  in  question  to  the  bankrupt's  daugh- 
ter, which  action  was  tried  in  the  United  States 
District  Court  before  Honorable  William  C.  Mathis. 

This  finding  is  erroneous  for  the  reason  that  the 
issue  in  that  action  was  solely  whether  or  not  the 
transfer  to  the  daughter  of  the  bankrupt  was  void 
and  in  the  proceeding  the  Principal  Defendant  Was 
the  Daughter.  The  bankrupt  therefor  could  not 
properly,  in  that  proceeding,  claim  a  homestead.  It 
Was  Only  After  the  Decree  in  the  United  States 
District  Court  Declaring  the  Transfer  to  Gladys 
Venes  Void  and  Judgment  That  the  Property  Be- 
longed to  the  Bankrupt  Did  She  Have  Any  Right 
to  Assert  Her  Homestead  Rights,  Nor  [97]  Sched- 
ule the  Property  as  One  of  Her  Assets. 

VI. 

The  findings  and  Order  of  the  Referee,  Honor- 
able Benno  M.  Brink,  based  on  the  judgment  of 
Honorable  William  C.  Mathis,  is  erroneous  for  the 
reason  that  the  judgment  of  said  Honorable  Wil- 
liam C.  Mathis  was  itself  erroneous,  at  least  inso- 
far as  the  judgment  is  to  effect  that  the  transfer 
by  the  bankrupt  to  her  daughter  of  the  property 
in  question  was  to  defraud  her  creditors,  for  the 
reason  that  the  bankrupt  having  prior  to  filing  her 
petition  in  bankruptcy  filed  a  declaration  of  home- 
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stead  exemption  on  the  property  in  question,  and 
the  transfer  to  her  daughter  of  said  property  could 
not  properly  have  been  held  to  be  in  defraud  of 
creditors,  At  Least  Not  Over  and  Above  Her  Own 
Homestead  Exemption  of  $7500.00. 

Wherefore,  Petitioner  prays  that  the  Order  made 
by  the  Honorable  Benno  M.  Brink  on  or  about 
February  14,  1951,  quieting  title  to  the  real  prop- 
erty hereinbefore  referred  to,  and  denying  the 
Homestead  claim  of  the  bankrupt,  be  reviewed, 
vacated  and  set  aside. 

/s/  RUTH  VENA  JOHNSON, 
Petitioner. 

/s/  JOSEPH  MAYER, 

Attorney  for  Petitioner. 
Duly  verified. 

Affidavit  of  Service  by  Mail  attached. 

[Endorsed] :     Filed  March  22,  1951,  Referee.  [98] 


[Title  of  District  Court  and  Cause.] 

In  Bankruptcy  No.  44,916-Y 

SUPPLEMENT  TO  REFEREE'S  CERTIFI- 
CATE ON  PETITIONS  FOR  REVIEW  OF 
ORDER  QUIETING  TITLE  TO  REAL 
PROPERTY 

To  the  Honorable  Leon  R.  Yankwich,  Judge  of  the 
Above-Entitled  Court: 

At  the  request  of  counsel  for  George  Gardner, 
the  trustee  in  bankruptcy  herein  and  one  of  the 
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respondents  on  review  in  this  matter,  I,  Bemio 
M.  Brink,  one  of  the  Referees  in  Ban]vrni:)tcy  of 
the  said  Court,  before  whom  the  above-entitled  mat- 
ter is  pending  under  an  order  of  general  reference, 
do  hereby  supplement  my  Referee's  Certificate  on 
Petitions  for  Review  of  Order  Quieting  Title  to 
Real  Property,  which  I  filed  in  this  proceeding 
on  April  5,  1951,  by  making  the  following  state- 
ment from  the  papers  in  this  case: 

I  transmit  herewith  a  photostat  of  Schedule  B-5, 
page  13,  of  the  schedules  in  bankruptcy  filed  by  the 
bankrupt  herein  on  April  24,  1947. 

The  aforesaid  George  Gardner,  the  trustee  in 
bankruptcy  in  this  matter,  did  not  file  in  this  case 
any  report  of  exempted  property.  It  is  customary 
in  a  bankruptcy  [100]  for  the  Referee  to  make  an 
order  upon  the  trustee's  report  of  exempted  prop- 
erty, but  since  no  such  report  was  filed  in  this  case 
no  such  order  was  made  in  this  matter. 

Respectfully  submitted  this  28th  day  of  June, 
1951. 

/s/  BENNO  M.  BRINK, 

Referee  in  Bankruptcy. 

[Endorsed] :     Filed  June  28, 1951,  U.S.D.C.  [101] 
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[Title  of  District  Court  and  Cause.] 

No.  44,916-Y  Bkcy 
OPINION  ON  PETITION  FOR  REVIEW 

Appearances : 

For  the  Trustee : 

THOMAS  S.  TOBIN, 

Los  Angeles,  California. 

For  the  Bankrupt : 

JOSEPH  MAYER, 

Beverly  Hills,  California.  [103] 

Yankwich,  District  Judge: 

Ruth  Vena  Johnson  was  adjudicated  a  bankrupt 
on  April  24,  1947,  upon  a  voluntary  petition.  On 
November  18,  1941,  she  filed  a  declaration  of  home- 
stead on  certain  residential  property,  which  was 
duly  recorded  as  required  by  the  law  of  California. 
(California  Civil  Code,  Sees.  1237  et  seq.) 

On  December  2,  1944,  she  executed  a  deed  of  gift 
by  which  she  attempted  to  convey  the  property  on 
which  the  homestead  had  been  declared  to  her 
daughter  and  ''her  children."  The  deed  was  re- 
corded on  December  29,  1944. 

On  December  14,  1944,  she  executed  a  grant  deed 
to  the  same  property  to  her  daughter,  which  was 
recorded  on  January  16,  1945. 

In  the  course  of  the  administration  of  the  estate, 
the    Trustee,    on    October   28,    1947,    instituted    an 
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action  in  this  court  to  avoid  the  conveyance.  After 
trial,  the  court,  Judge  AYilliam  C.  Mathes,  found 
that  the  execution  of  the  instruments  was  without 
fair  corisideration  and  in  fraud  of  the  creditors 
then  existing  and  future  creditors,  in  violation  of 
Section  70(e)  of  the  Bankruptcy  Act  of  1938,  and 
Sections  3439.02,  3439.03,  3439.04  and  3439.07  of 
the  Civil  Code  of  California.  Specifically,  the 
Court's  findings  referred  to  the  fact  that  the  con- 
veyance was  to  defraud  Harry  Y.  Mooney,  one  of 
the  creditors  in  this  proceeding,  to  whom,  on  Decem- 
ber 2,  1944,  she  was  inde]:>ted  in  the  sum  of  $10,000.00 
or  more.  (Findings  VIII  and  XI.)  [104] 

A  judgment  was  entered  on  February  10,  1949, 
setting-  aside  the  conveyances  as  ''fraudulent  and 
void  as  to  the  creditors  of  the  defendant,  *  *  *  and 
as  to  George  Gardner,  her  trustee  in  bankruptcy." 

The  bankrupt  did  not  set  up  the  homestead  right 
in  her  Answer  and  the  Court,  in  the  decree,  made 
no  adjudication  as  to  its  validity.  The  decree  has 
become  final. 

On  February  14,  1951,  after  a  hearing  upon  an 
Order  to  Show  Cause  why  the  title  of  the  Trustee 
to  the  property  should  not  be  quieted  against  the 
bankrupt  and  others,  the  Referee  made  an  order 
declaring  that  George  Gardner,  as  Trustee  in  Bank- 
ruptcy, was  the  owner  of  the  property  on  which 
the  homestead  had  been  filed,  free  and  clear  of  any 
right,  title  and  interest  asserted  by  the  bankrupt. 

This  is  a  petition  to  review  the  Order. 
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I. 

The  Abandonment  of  Homesteads 
Under  California  Law 

The  only  question  presented  is  whether  the  home- 
stead rights  of  the  bankrupt  still  subsist.  Many 
questions  relating  to  state  exemptions  in  bank- 
mptcy  are  covered  by  the  writer's  opinion  in  re 
Dudley,  1947,  B.  C.  Calif.,  72  F.  Supp.  943,  which, 
on  appeal  was  adopted  by  the  Court  of  Appeals  for 
the  Ninth  Circuit.  (See,  Groggin  v.  Dudley,  1948, 
9  Cir.,  166  F(2)  1023.)  So,  to  avoid  repetition,  only 
the  specific  norms  which  govern  the  determination 
of  this  matter  not  there  treated  will  be  referred  to. 
The  most  [105]  important  of  these  is  that  the  trus- 
tee in  bankruptcy  acquires  only  such  property  as 
is  not  exempt  under  the  state  law.  (Bankruptcy 
Act,  Sections  6,  7(A)  (8),  11  U.S.C.A.  Sees.  24, 
25(A)  (8).)  The  right  to  exemption  is  governed  by 
state  law.  (Turner  v.  Bovee,  1937,  9  Cir.,  92  F(2) 
791;  Negin  v.  Salomon,  1945,  2  Cir.,  151  F(2)  112; 
In  re  Dudley,  supra,  and  cases  cited  in  Note  3;  In 
re  Fogel,  1947,  7  Cir.,  164  F(2)  214,  215-216;  3 
Remington  on  Bankruptcy,  4th  Ed.,  1941,  Sec. 
1278.) 

This  rule  is  not  affected  by  the  provision  of  the 
bankruptcy  law  to  the  effect  that  exemptions  shall 
not  be  allowed  out  of  property  which  a  bankrupt 
transferred  or  cancelled  and  which  is  recovered  by 
the  Trustee.  (Bankruptcy  Act,  Sec.  6,  11  U.S.C.A., 
Sec.  24.)  Under  this  provision,  property  recovered 
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by  the  Trustee  in  bankruptcy  must  be  distributed 
to  the  creditors  and  cannot  be  impressed  with  an 
exemption.  That  is  all  that  Moore  v.  Bay,  1931,  284 
U.  S.  4,  decided  under  the  old  Act,  teaches,  and  it 
does  not  mean  that  where,  as  here,  a  proper  home- 
stead declaration  existed  at  the  time  of  bankruptcy 
and  an  intervening  attempt  to  convey  the  same 
property  has  been  invalidated,  the  right  to  the 
homestead  cannot  be  recognized  in  bankruptcy 
court.  Under  the  law  of  California,  a  homestead 
may  be  abandoned  by  "a  grant  thereof."  (Cali- 
fornia Civil  Code,  Sec.  1243.) 

A  "grant,"  under  this  section,  implies  a  con- 
veyance effective  as  a  transfer  of  title.  (California 
Civil  Code,  Sec.  1242 ;  Faivre  v.  Daley,  1892,  92  C. 
664;  Bank  of  Suisun  v.  Stark,  1895,  106  C.  202; 
White  V.  Rosenthal,  1934,  140  C.  A.  184;  First 
Trust  &  Savings  Bank  v.  Warden,  1936,  18  C.  A. 
(2)  131;  Dixon  v.  [106]  Russell,  1937,  9  C  (2)  262.) 
Thus,  a  defectively  executed  deed,  not  accompanied 
by  possession,  would  not  work  as  an  abandonment. 
(40  C.J.S.,  Homesteads,  Sec.  173,  p.  655.) 

In  the  present  case,  the  ])ankrupt's  attempts  to 
deed  the  property  to  her  daughter  were  declared 
fraudulent,  both  under  the  state  law  and  the  Bank- 
ruptcy Act,  at  the  suit  of  the  Trustee.  The  at- 
tempted conveyances  having  been  set  aside,  the 
property  is  in  the  same  status  it  had  before  the 
deed  was  executed,  i.e.,  subject  to  the  burden  of 
the  homestead.  It  is  as  though  the  conveyance  had 
been  made  without  consideration  or  subject  to  reser- 
vations showing  an  intention  not  to  part  with  title 
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— of  the  type  which  California  courts  have  held  to 
be  ineffective  to  abandon  the  homestead.  (See  Palen 
V.  Palen,  1938,  28  C.A.  (2)  602;  Arighi  v.  Rule  & 
Sons,  Inc.,  1940,  41  C.A.  (2)  852,  856;  Vieth  v. 
Klett,  1948,  88  C.A.  (2)  23.) 

II. 

Homesteads  Not  Subject  to  Law 
of  Fraudulent  Conveyances 

We  must  give  full  effect  to  these  decisions  and 
all  their  implications,  unless  we  are  satisfied  that 
the  bankrupt's  fraudulent  acts  in  dealing  with  the 
property  warrants  her  being  deprived  of  the  benefit 
of  the  homestead.  That  question  must  be  determined 
by  the  state  law.  And  the  law  of  California  for  over 
sixty  years  has  been  that  the  doctrine  which  in- 
validates fraudulent  conveyances  against  creditors 
has  no  application  to  the  creation  of  a  homestead. 
In  one  of  the  earliest  cases  on  the  subject  (Fitzell 
V.  Leaky,  1887,  72  C.  477,  482)  the  principle  [107] 
was  stated  in  this  language : 

' '  The  doctrine  bearing  upon  conveyances  made 
to  hinder,  delay,  or  defraud  creditors  has  no 
application  to  the  creation  of  a  homestead." 

This  principle,  in  the  same  language,  has  since 
been  repeated,  without  variation  in  a  large  number 
of  cases.  Among  them  are:  Beaton  v.  Reid,  1896, 
111  C.  484,  487 ;  Simonson  v.  Burr,  1898,  121  C.  582, 
587;  Gray  v.  Brunold,  1903,  140  C.  615,  624  (where 
the  action  to  set  aside  a  fraudulent  conveyance  was 
instituted  by  a  trustee  in  bankruptcy) ;  Schmidt  v. 
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Denning,  1931,  117  C.A.  36,  39;  Yager  v.  Yager, 
1936,  7  C  (2)  213,  217;  Montgomery  v.  Bullock, 
1938,  11  C  (2)  58,  62;  Parker  v.  Riddell,  1940,  41 
C.A.  (2)  908,  914  (in  which  the  trustee  in  ])ank- 
iiiptcy  attacked  the  homestead) ;  Duhart  v. 
O'Rourke,  1950,  99  A.C.A.  318,  321. 

The  Court  of  Appeals  for  the  Ninth  Circuit  in 
Turnbeaugh  v.  Santos,  1944,  9  Cir.,  146  F  (2)  168, 
adopted  the  doctrine  declared  by  these  cases  (citing 
the  latest  among  them)  in  setting  aside  a  district 
court  order  which  had  refused  to  give  it  full  scope. 

I  do  not  believe  we  are  in  a  position  to  disregard 
these  cases — satisfied  though  we  may  be,  as  the 
Referee  was,  that  the  bankrupt  has  been  guilty  of 
brazen  fraud  in  dealing  with  her  creditors.  For,  in 
the  last  analysis,  if,  by  legislative  policy,  courts  of 
California  have  chosen  to  give  absolution  to  home- 
stead declarations  from  acts  of  a  fraudulent  char- 
acter, we  cannot  recall  it.  Nor  can  we  give  life  to 
an  attempted  abandonment  [108]  which  is  ineffec- 
tive under  California  law.  As  already  stated,  the 
basis  for  the  finding  that  the  conveyances  to  the 
daughter  were  a  fraud  on  creditors  was  that  they 
were  motivated  by  the  threat  by  Harry  V.  Mooney, 
to  institute  an  action  to  recover  from  the  bankrupt 
the  sum  of  $10,000.00  upon  transactions  alleged  to 
have  taken  place  between  August  23,  1944,  and 
September  26,  1944.  Mooney  had  judgment  for  $10,- 
970.64  on  October  5,  1945,  and  his  right  to  the  claim 
in  that  amount  was  before  the  Referee  in  the  pro- 
ceeding imder  review.  The  findings  of  the  Court  in 
the  action  to  set  them  aside  to  the  e:ffect  that  the 
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conveyances  were  in  fraud  of  the  creditors  are  re- 
inforced by  one  of  the  findings  of  the  Referee  in 
denying  discharge,  which  has  already  been  affirmed 
by  this  Court,  that,  notwithstanding  the  conveyances 
to  the  daughter,  the  bankrupt  retained  possession 
and  an  interest  in  the  property  attempted  to  be 
conveyed  and  received  income  from  it,  which  she 
concealed.  This  puts  the  case  in  the  ambit  of  the 
principle  already  referred  to  that  a  conveyance 
w^hereby  an  interest  is  retained  is  not  an  abandon- 
ment of  the  homestead.  (See,  especially,  Arighi  v. 
Rule  &  Sons,  Inc.,  supra,  pp.  855,  856;  Vieth  v. 
Klett,  supra,  pp.  27-28.  And  see  13  R.C.L.,  Home- 
steads, Sec.  118,  pages  659-661 ;  26  Am.  Jur.,  Home- 
steads, Sec.  199.)  And  a  conveyance  to  defeat  credi- 
tors is  not  an  abandonment.  In  Palen  v.  Palen, 
1938,  28  C.A.  (2)  602,  the  Court,  after  referring 
to  the  various  exceptions  to  the  rule  that  a  con- 
veyance is,  ordinarily,  an  abandonment,  [109] 
states : 

' '  Neither  is  a  homestead  abandoned  by  a  con- 
veyance made  for  the  purpose  of  avoiding 
creditors."  (p.  606.) 

In  reaching  this  conclusion,  the  Court  adopts  as 
its  own  the  reasons  given  in  13  R.C.L.,  loc.  cit,, 
p.  660: 

"A  homestead  is  not  liable  to  seizure  imder 
execution,  and  therefore  a  conveyance  of  it  is 
a  question  in  which  the  creditor  has  no  interest. 
It  was  not  liable  before  conveyance  to  the  claim 
he  asserts;  and  the  conveyance,  though  fraudu- 
lent, puts  the  creditor  in  no  better  condition 
than  he  was  in  before.  If  the  conveyance  is  set 
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aside  as  fraudulent  this  leaves  the  homestead 
as  if  no  attempt  had  been  made  to  convey  it, 
so   far  as  any  claim  can  be  asserted  by  the 
creditor.   It  is  void  as  to  him  to  all  intents  and 
purposes.  He  cannot  be  heard  to  say  in  one  and 
the  same  breath  that  the  conveyance  is  void  in 
its  attempt  to  divest  title  out  of  the  debtor,  but 
valid  in   destroying  the  homestead  right.   He 
cannot  claim  both  under  and  against  the  con- 
veyance; under  it  as  a  valid  parting  with  the 
homestead  right;  against  it  as  an  abortive  ef- 
foii:  to  pass  title  out  of  the  debtor.  It  must 
stand  as  to  him  as  if  no  conveyance  had  been 
attempted."  [110] 
This  summary  is  a  correct  distillation  of  the  rul- 
ings in  a  large  group  of  cases  from  many  American 
jurisdictions.    And  there  has  been  no  recent  devia- 
tion from  them.   To  the  contrary,  the  latest  adjudi- 
cated cases  and  writers  on  the  subject  confirm  them 
and   the   reasons   behind   them.    See   24   Am.   Jur. 
Fraudulent     Conveyances,     Sec.     109;     37    C.J.S., 
Fraudulent  Conveyances,  Sec.  31;  Wood  v.  Emig, 
1943,  58  C.A.  (2)  851,  859,  861,  in  which  a  hearing 
by  the   Supreme  Court  of  California  was  denied. 
In  re  Rohl,  1929,  8  Cir.,  34  F  (2)  268,  270,  apply- 
ing the  homestead  law  of  South  Dakota;  Smith  v. 
Jackson  State  Bank,  1933,  10  Cir.,  63  F   (2)   934, 
936,  applying  the  homestead  law  of  Wyoming;  and 
the  following  cases  applying  the  homestead  law  of 
Missouri:  Farmers'  Bank  of  Higginsville  v.  Hand- 
ley,  1928,  320  Mo.  754,  9  S.W.   (2)   880,  894-895; 
May  V.  Gibler,  1928,  319  Mo.  672,  4  S.W.  (2)  769, 
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772;  Bank  of  New  Cambria  v.  Biiggs,  1951,  236 
S.W.  (2)  289,  293. 

These  cases  merely  apply  to  homesteads  the  gen- 
eral rule  that  a  conveyance  of  exempt  property  of 
any  kind  is  not  in  fraud  of  creditors:  24  Am.  Jur., 
Fraudulent  Conveyances,  Sec.  109;  The  Prudential 
Life  Insurance  Co.  v.  Beck,  1940,  39  C.A.  (2)  355, 
360-361;  Sharp  v.  Hawks,  1936,  8  Cir.,  80  F(2)  731, 
732 ;  Citizens  National  Bank  v.  Turner,  1937,  5  Cir., 
89  F  (2)  600,  601. 

One  of  the  older  cases  has  summed  up  these  de- 
cisions in  a  brief  statement  with  a  Biblical  over- 
tone : 

"The  homestead  and  other  statutory  exemp- 
tions are  forbidden  fruit  to  the  creditor.  He 
may  neither  pluck  nor  eat  thereof."  (Walther 
V.    Null,    1911,    233   Mo.    104,    122,    134   S.W., 
993,  999.)  [Ill] 
In  Wetherly  v.  Straus,  1892,  93  C.  282,  286,  the 
Supreme  Court  of  California,  in  protecting  against 
creditors'  money  derived  from  the  sale  of  the  home- 
stead, said: 

"The  homestead  from  which  the  money  was 
derived  was  not  subject  to  the  claim  of  any 
creditor  of  the  plaintiff's  husband,  and  a  trans- 
fer of  it  by  the  husband  to  her  could  not,  under 
any  circumstances,  be  held  as  a  matter  of  fact 
to  be  with  the  intent  to  defraud  his  creditors. 
His  creditors  could  not,  by  any  legal  process, 
take  the  property  covered  by  the  homestead, 
and  its  voluntary  transfer  to  the  wife  would  not 
'obstruct  the  enforcement  by  legal  process  of 
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any  right  to  take  the  property  affected  by  the 
transfer.'    (Civil    Code,    Sec.    2441.)    Neither 
would  such  transfer  of  its  proceed." 
See,  Estate  of  Fath,  1901,  132  C.  609,  613;  Yardley 
V.  San  Joaquin  Valley  Bank,  1906,  3  C.A.  651,  656. 
In  brief,  no  one  is  a  creditor  as  to  exempt  prop- 
erty, within  the  meaning  of  the  law  of  fraudulent 
conveyances.    (The   Prudential   Ins.    Co.   v.   Beck, 
supra;  Nicholson  v.  Nesbit,  1906,  2  C.A.  585,  587- 
588.  And  see,  Luhrs  v.   Hancock,   1901,   181  U.S. 
567,  570.) 

The  logic  of  these  rulings  cannot  be  gainsaid.  As 
the  creditor  cannot  subject  the  homestead  to  the 
satisfaction  of  his  debt,  a  conveyance  of  it  cannot 
injure  him.  For  he  is  not  harmed  [112]  by  being  de- 
prived of  the  right  to  subject  to  the  satisfaction 
of  his  claim  property  not  subject  to  seizure.  Other- 
wise put,  if  the  homestead  is  valid,  no  attempted 
disposition  or  conveyance  of  the  property,  however 
fraudulent,  injures  the  creditor.  For  such  act, 
whether  successful  or  not,  leaves  the  creditor  in  the 
same  position  in  which  he  would  have  been  before 
it  was  done. 

As  said  in  Citizens  National  Bank  v.  Turner, 
supra,  p.  601 : 

"When  property  is  immune  from  seizure  by 
the  creditor,  he  has  no  legal  interest  in  it  and 
cannot  complain  of  its  transfer,  even  though 
the  conveyance  was  voluntaiy,  with  bad  motive 
and  to  avoid  creditors. ' ' 

The  application  of  these  principles  to  the  situa- 
tion which  confronts  us  in  this  case  means  that  the 
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bankrupt's  deed  to  her  daughter  having  been  set 
aside,  the  claim  of  homestead  remains  intact.  The 
bankrupt  has  done  nothing  in  this  court  which  can 
be  interpreted  as  a  waiver  of  her  right  to  the  home- 
stead. To  the  contrary,  she  has  asserted  it  re- 
peatedly, in  these  proceedings,  although,  at  times 
and  because  of  lack  of  counsel,  inexpertly.  But  even 
if  she  had  not  asserted  it  before,  when  the  Trustee 
made  her  a  respondent  to  his  petition  for  the  Order 
to  Show  Cause  and  sought  to  have  his  title  to  the 
property  quieted  against  her,  and  she  appeared,  the 
right  to  the  homestead  was  put  in  issue.  The  Ref- 
eree's Order  adjudicated  it.  And  if  that  adjudica- 
tion is  erroneous,  it  matters  not  that  the  bank- 
rupt did  [113]  not,  prior  to  the  Order  to  Show 
Cause,  ask  that  her  homestead  rights  be  recognized. 
(See,  In  re  Etherton,  1950,  D.C.  Cal,  88  F.  Supp. 
874,  878-879.)  For,  from  this  challenge,  accepted  by 
the  bankrupt,  came  an  order  which,  if  reversed, 
leaves  the  bankrupt's  assertion  of  her  homestead 
rights  intact. 

The  Order  of  the  Referee,  dated  February  14, 
1951,  insofar  as  it  relates  to  the  rights  of  the  bank- 
rupt to  the  homestead  property  is  reversed. 

Dated  this  16th  day  of  May,  1951. 

/s/  LEON  R.  YANKWICH, 
Judge. 

[Endorsed] :     Filed  May  16,  1951,  U.S.D.C.  [114] 
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In  the  District  Court  of  the  United  States, 

Southern  District  of  California,  Central  Division 

In  Bankruptcy  No.  44,916-Y 

In  the  Matter  of 

EUTH  VENA  JOHNSON,  aka  RUTH  BOYCE, 

Bankrupt, 

FINDINGS  OF  FACT  AND  CONCLUSIONS 
OF  LAW  AND  ORDER  REVERSING  REF- 
EREE'S ORDER 

The  above-entitled  matter  coming  on  for  hear- 
ing on  April  30,  1951,  on  review  of  the  order  of 
Referee  Benno  M.  Brink,  quieting  title  to  real 
propeii:y  situated  in  the  County  of  Los  Angeles  and 
State  of  California,  and  described  as 

Lot  4,  in  Block  29  of  Tract  No.  7555,  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles, 
State  of  California,  as  per  Map  recorded  in 
Book  88,  Pages  79  to  84,  inclusive,  of  Maps,  in 
the    office    of    the    Coimty    Recorder    of    said 
County, 
said  review  having  been  petitioned  for  by  the  bank- 
rupt, Ruth  Vena  Johnson,  and  the  Referee  having 
filed  his  certificate  on  review  herein,  and  the  peti- 
tioner on  review,  the  bankrupt,  appearing  by  her 
attorney,  Joseph  Mayer,  and  the  Trustee  appear- 
ing by  his  attorney,  Thomas  S.  Tobin,  and  the  mat- 
ter having  been  argued  and  briefs  having  been  filed, 
and  the  Court  [115]  having  written  and  filed  its 
opinion  on  said  review,  now  makes  the  following- 
findings  of  fact: 
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Findings  of  Fact 

I. 

That  on  November  18,  1944,  the  bankrupt  re- 
corded a  declaration  of  homestead  on  said  real 
jjroperty  in  the  office  of  the  Comity  Recorder  of 
Los  Angeles  County,   State   of  California. 

II. 

The  Court  finds  that  on  December  2,  1944,  the 
bankrupt  executed  a  deed  of  gift  to  her  daughter, 
Gladys  Venes,  and  her  daughter's  children;  that 
she  recorded  this  deed  on  December  29,  1944,  in  the 
office  of  the  County  Recorder  of  the  State  of  Cali- 
fornia ;  that  in  said  deed  the  bankrupt  reserved  the 
right  to  occupy  the  premises  during  the  life  of  her- 
self and  husband. 

III. 

The  Court  finds  that  on  December  14,  1944,  the 
bankrupt  executed  another  grant  deed  to  the  same 
X)roperty  to  her  daughter  and  that  the  same  was 
recorded  on  January  16,  1945;  that  bankrupt  con- 
tinued to  occupy  said  premises  until  trustee  took 
possession  thereof. 

IV. 

The  Court  finds  that  on  April  24,  1947,  the  bank- 
rupt, Ruth  Vena  Johnson,  filed  her  voluntary  peti- 
tion in  bankruptcy  in  this  Court  and  was  adjudi- 
cated a  bankrupt;  that  coincidental  with  the  filing 
of  said  petition,  the  bankrupt  filed  and  swore  to 
her  schedules  in  bankruptcy ;  that  in  said  schedules 
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the  bankrupt  SAvore  in  Schedule  B-1  that  she  had 
no  real  CKstate,  and  in  Schedule  B-5  she  claimed  no 
property  as  exempt. 

V. 

The  Court  finds  that  George  Gardner  was  the 
duly  appointed,  qualified  and  acting  Trustee  in 
bankruptcy  of  the  bankrupt  estate  of  Ruth  Vena 
Johnson;  that  in  the  course  of  the  [116]  adminis- 
tration of  the  estate,  the  Trustee,  on  October  28, 
1947,  instituted  an  action  in  this  court  to  avoid  the 
conveyance.  After  trial,  the  court,  Judge  William 
C.  Mathes,  found  that  the  execution  of  the  instru- 
ments was  withorit  fair  consideration  and  in  fraud 
of  the  creditors  then  existing  and  future  creditors, 
in  violation  of  Section  70(e)  of  the  Bankruptcy 
Act  of  1938,  and  Sections  3439.02,  3439.03,  3439.04 
and  3439.07  of  the  Civil  Code  of  California.  Spe- 
cifically the  Court's  findings  referred  to  the  fact 
that  the  conveyance  was  to  defraud  Harry  V. 
Mooney,  one  of  the  creditors  in  this  proceeding,  to 
whom,  on  December  2,  1944,  she  was  indebted  in  the 
sum  of  $10,000.00  or  more. 

(Findings  YIII  and  XI.) 

A  judgment  was  entered  on  February  10,  1949, 
setting  aside  the  conveyances  as  "fraudulent  and 
void  as  to  the  creditors  of  the  defendant,  *  *  *  and 
as  to  George  Gardner,  her  trustee  in  bankruptcy." 

The  bankrupt  did  not  set  up  the  homestead  right 
in  her  Answer  and  the  Court,  in  the  decree,  made 
no  adjudication  as  to  its  validity.  The  decree  has 
become  final. 
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VI. 

The  Court  finds  that  on  November  9,  1950,  the 
Referee  upon  the  petition  of  the  trustee  issued  an 
Order  requiring  the  bankrupt,  and  others,  to  ap- 
pear and  show  cause  before  said  Referee  on  De- 
cember 14,  1950,  and  then  and  there  establish  any 
right,  title,  interest,  lien  or  claim  in  their  favor  to 
real  property  situate  within  the  County  of  Los  An- 
geles and  State  of  California,  described  as : 

Lot  4  in  Block  29  of  Tract  No.  7555,  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles 
and  State  of  California,  as  per  Map  recorded 
in  Book  88,  Pages  79  to  84,  inclusive,  of  Maps, 
in  the  ofiice  of  [117]  the  County  Recorder  of 
said  County, 
and  show  cause  why  the  trustee  should  not  be  de- 
creed to  be  the  owner  of  said  real  property  free  and 
clear  of  any  right,   title,  interest,  lien,  claim,   or 
homestead  right  therein,  and  why  the  trustee  should 
not  be  authorized  to  sell  said  real  i)roperty  for  the 
benefit  of  the  bankrupt  estate,  and  the 

Referee  Further  Ordered,  that  any  of  the  re- 
spondents seeking  recognition  of  any  right,  title,  in- 
terest, lien  or  claim  in  their  favor  against  said  real 
property,  file  their  answer  in  writing  with  this 
Court,  asserting  their  right,  title,  interest,  lien  or 
claim  thereto  at  least  five  (5)  days  prior  to  the  date 
of  hearing  thereon. 

The  Court  finds  that  the  aforesaid  order  was 
served  upon  the  bankrupt  in  the  California  Insti- 
tute for  Women  at  Tehachapi  where  she  was  then 
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and  at  all  times  since  has  been  and  still  is  confined. 
The  Court  finds  that  the  bankrupt  in  response 
to  the  aforesaid  Order,  as  set  out  in  the  Certificate 
of  the  Referee,  did  file  on  December  11,  1950,  an 
instrument  captioned  "Claim  to  Homestead  Ex- 
emption," and  on  January  6,  1951,  a  further  in- 
strument captioned  Homestead  Exemption  Ckiim, 
in  which  the  Imnkrupt  claimed  an  exemption  of 
$7,500.00  by  reason  of  her  homestead  declaration. 

VII. 

The  Court  finds  that  on  February  14,  1951,  after 
a  hearing  upon  an  Order  to  Show  Cause  why  the 
title  of  the  trustee  to  the  property  should  not  be 
quieted  against  the  bankrupt  and  others,  the  Ref- 
eree made  an  order  declaring  that  George  Gardner, 
as  Trustee  in  Bankruptcy,  was  the  owner  of  the 
property  on  which  the  homestead  had  been  filed, 
free  and  clear  of  any  right,  title  and  interest  as- 
serted by  the  bankrupt. 

Based  on  the  foregoing  findings  of  fact,  the  [118] 
Court  makes  the  following: 

Conclusions  of  Law 

I. 

The  Court  concludes  that  the  declaration  of 
homestead  filed  by  the  bankrupt  on  November  18, 
1944,  was  not  affected  by  the  bankrupt's  attempts 
to  deed  the  property  to  her  daughter.  The  attempted 
conveyances  having  been  set  aside,  the  property  is 
in  the  same  status  it  had  before  the  deed  was  exe- 
cuted, i.e.,  subject  to  the  burden  of  the  homestead. 
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II. 

The  Court  concludes  that  the  1938  amendment  to 
Section  6  of  the  National  Bankruptcy  Act  does  not 
stand  in  the  way  of  recognizing  the  homestead 
rights  of  the  bankrupt. 

III. 

The  Court  concludes  that  the  attempted  convey- 
ance by  the  bankrupt  to  her  daughter  of  said  real 
property  did  not  operate  as  an  abandonment  of  her 
homestead  under  the  provisions  of  Section  1243  of 
the  California  Civil  Code. 

IV. 

The  Court  concludes  that  by  the  filing  of  said 
petition  of  the  Trustee,  the  issuing  of  the  said 
Order  to  Show  Cause,  and  the  response  thereto  of 
the  bankrupt  and  other  respondents,  the  bankrupt's 
right  to  said  homestead  was  put  in  issue  in  the 
bankruptcy  proceeding. 

That  the  Order  of  the  Referee  referred  to  in  the 
next  paragraph  (V.)  adjudicated  said  right  and  the 
said  matter  is  before  this  Court  for  final  deter- 
mination as  an  adjudication  of  said  homestead  right 
asserted  in  bankruptcy  court  by  the  claimant  under 
the  homestead. 

V. 

The  Court  concludes  that  the  bankrupt  is  entitled 
to  a  homestead  exemption  in  said  property  to  the 
extent  of  [119]  the  amomit  allowed  by  Section  1260 
of  the  Civil  Code  of  California,  or  the  sum  of 
$7,500.00. 
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And  based  on  tlie  foregoing  findings  of  fact  and 
conclusions  of  law,  makes  the  following  order: 

Ordered  that  Paragraph  I,  on  page  4,  line  30  of 
the  finding  of  fact  in  the  Order  of  the  Eeferee 
entered  herein  on  the  14th  day  of  February,  1951, 
reading  as  follows : 

"nor  did  the  Bankrupt  make  any  attempt  to 
claim  the  same  as  exempt"; 

and  that  line  15  on  page  5  reading  as  follows : 

"reference  and  constitute  the  muniment  of  title 
of  the  Trustee,"  [120] 

be  and  the  same  are  hereby  stricken. 

It  is  furthered  Ordered  that  Paragraph  IV,  on 
page  7,  of  the  conclusions  of  law  in  said  order 
reading  as  follows : 

"The  Court  concludes  that  none  of  the  re- 
spondents herein  have  any  right,  title,  interest, 
-  lien,  or  claim  against  said  real  property,  valid 
as  against  the  Trustee,  save  and  except  the  lien 
of  the  respondent  Bank  of  America  Trust  and 
Savings  Association  in  the  sum  of  $67.00,  as 
described  in  Paragraph  III  of  the  findings  of 
fact.'' 

be  and  the  same  is  hereby  stricken  and  the  follow- 
ing conclusion  of  law  is  hereby  substituted  there- 
for: 

"The  Court  concludes  that  none  of  the  re- 
spondents herein  have  any  right,  title,  interest, 
lien  or  claim  against  said  real  property,  valid 
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as  against  the  Trustee  save  and  except  the  lien 
of  the  respondent  Bank  of  America  Trust  and 
Savings  Association  in  the  sum  of  $67.00,  as 
described  in  Paragraph  III  of  the  fact,  and 
save  and  except  the  lien  of  the  respondent 
Harry  V.  Mooney  in  the  sum  of  $10,970.64,  as 
described  in  Paragraph  VI  of  the  findings  of 
fact,  subject  to  the  homestead  exemption  of  the 
bankrupt,  Ruth  Vena  Johnson,  aka  Ruth 
Boyce,  and  her  homestead  exemption  rights  in 
said  property." 

It  is  further  Ordered  that  Paragraph  V,  on  pages 
7  and  8  of  the  conclusions  of  law  in  said  order  read- 
ing as  follows : 

"The  Court  concludes  that  George  Gardner, 
as  Trustee  in  bankruptcy  for  the  estate  [121] 
of  Ruth  Vena  Johnson,  aka  Ruth  Boyce,  bank- 
rupt, is  the  owner  of  said  real  property  free 
and  clear  of  any  clauns  or  liens  asserted  by  any 
of  the  respondents  hereto,  save  and  except  the 
lien  of  the  Bank  of  America  National  Trust 
and  Savings  Association  in  the  sum  of  $67.00, 
and  that  the  Trustee  should  be  authorized  to 
sell  the  same  for  the  benefit  of  the  bankrupt 
estate. ' ' 

be  and  the  same  is  hereby  stricken,  and  the  follow- 
ing conclusion  of  law  be  and  the  same  is  hereby 
substituted  therefor : 

"The  Court  concludes  that  George  Gardner, 
as  Trustee  in  bankruptcy  for  the  estate  of  Ruth 
Vena  Johnson,  aka  Ruth  Boyce,  bankrupt,  is 
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the  owner  of  said  real  property  free  and  clear 
of  any  claims  or  liens  asserted  by  any  of  the 
respondents  hereto,  save  and  except  the  liens  of 
the  Bank  of  America  National  Trust  and  Sav- 
ings Association  in  the  smn  of  $67.00,  and  of 
Harry  V.  Mooney  in  the  sum  of  $10,970.64,  and 
that  the  Trustee  should  be  authorized  to  sell 
the  same  for  the  benefit  of  the  bankrupt  estate, 
subject  to  the  homestead  exemption  of  the 
bankrupt,  Ruth  Vena  Johnson,  aka  Ruth 
Boyce,  and  her  rights  in  said  property." 

It  is  finally  Ordered  that  that  portion  of  said 
order  reading  as  follows : 

"Based  on  the  Foregoing  Findings  and  Conclu- 
sions, the  Court  Makes  the  Following 
Order : 

"Now  on  motion  of  Thomas  S.  Tobin,  attor- 
ney for  the  Trustee,  it  is  [122] 

"Ordered,  Adjudged  and  Decreed: 

"That  George  Gardner,  Trustee  in  bank- 
ruptcy for  the  estate  of  Ruth  Vena  Johnson, 
aka  Ruth  Boyce,  is  the  owmer  of  real  property 
situated  in  the  City  of  Los  Angeles,  County  of 
Los  Angeles,  State  of  California,  described  as: 

Lot  4  in  Block  29  of  Tract  No.  7555,  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles 
and  State  of  California  as  per  map  recorded 
in  Book  88,  pages  79  to  84,  inclusive,  of  Maps, 
in  the  office  of  the  County  Recorder  of  said 
County, 
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free  and  clear  of  any  right,  title,  interest, 
lien  or  claim  against  the  same,  asserted  by 
any  of  the  respondents  herein,  save  and  except 
a  lien  based  on  an  abstract  of  judgment  in  the 
sum  of  $67.00  held  by  respondents  Bank  of 
America  National  Trust  and  Savings  Associa- 
tion, as  described  in  Paragraph  III  of  the  find- 
ings herein,  which  lien  of  the  trustee  is  au- 
thorized and  directed  to  pay." 

be  and  the  same  is  hereby  stricken  and  the  follow- 
ing be  and  the  same  is  hereby  substituted  therefor : 

"Based  on  the  Foregoing  Findings  of  Fact  and 
Conclusions  of  Law  the  Court  Orders,  Ad- 
judges and  Decrees  as  Follows: 

"That  George  Gardner,  Trustee  in  Bank- 
ruptcy for  the  estate  of  Ruth  Vena  Johnson, 
aka  Ruth  Boyce,  is  the  owner  of  real  property 
situate  in  the  City  of  Los  Angeles,  County  of 
Los  Angeles,  State  of  California,  [123]  de- 
scribed as: 

Lot  4  in  Block  29  of  Tract  No.  7555,  in  the 
City  of  Los  Angeles,  County  of  Los  xingeles 
and  State  of  California,  as  per  map  recorded 
in  Book  88,  pages  79  to  84,  inclusive,  of  Maps, 
in  the  office  of  the  County  Recorder  of  said 

County ; 

free  and  clear  of  any  right,  title,  interest,  lien 
or  claim  against  the  same,  asserted  by  any  of 
the  respondents  herein,  save  and  except  a  lien 
based  on  an  abstract  of  judgment  in  the  sum  of 
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$67.00  held  by  respondent  Bank  of  America 
National  Trust  and  Savings  Association,  as  de- 
scribed in  Paragraph  III  of  the  findings  herein, 
and  save  and  except  a  lien  based  on  an  ab- 
stract of  judgment  in  the  sum  of  $10,970.64 
held  b}^  respondent  Harry  V.  Mooney,  as  de- 
scribed in  Paragraph  VI  of  the  findings  herein, 
which  liens  the  Trustee  is  authorized  and  di- 
rected to  pay,  subject  to  the  homestead  exemp- 
tion of  the  Bankrupt,  Ruth  Vena  Johnson,  aka 
Ruth  Boyce,  and  her  rights  in  said  property  in 
the  sum  of  $7,500.00." 

Done  at  Los  Angeles,  in  the  Southern  District  of 
California,  this  31st  day  of  May,  1951. 

/s/  LEON  R.  YANKWICH, 

United  States  District  Judge. 

Approved  as  to  Form  Under  Local  District  Rule : 

/s/  THOMAS  S.  TOBIN, 

Attorney  for  Trustee. 

Order  entered  June  1,  1951,  U.S.D.C. 
[Endorsed]  :     Filed  May  31,  1951.  U.S.D.C.  [124] 
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In  Bankruptcy  No.  44,916-Y 

NOTICE  OF  APPEAL 

To  the  Clerk  of  the  Above-Named  Court,  and  to 
Ruth    Vena   Johnson    Also    Known    as    Ruth 
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Boyce,  and  to  Joseph  Mayer,  450  North  Bev- 
erly   Drive,    Beverly    Hills,    California,    Her 
Attorney : 
Notice  Is  Hereby  Given  that  George  Gardner,  as 
Trustee  in  bankruptcy  for  the  above-named  bank- 
rupt estate,  hereby  appeals  to  the  United  States 
Court  of  Appeals  for  the  Ninth  Circuit  from  the 
findings  of  fact  and  conclusions  of  law  and  order 
reversing  Referee's  order  entered  in  this  Court  on 
June  1,  1951,  in  Judgment  Book  72,  Page  732,  and 
from  the  holder  thereof. 

Dated  at  Los  Angeles,  Southern  District  of  Cali- 
fornia, this  5th  day  of  June,  1951. 

/s/  THOMAS  S.  TOBIN, 

Attorney  for  Trustee  and 
Appellant. 

[Endorsed] :     Filed  June  6,  1951,  U.S.D.C.  [125] 
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In  Bankruptcy  No.  44,916-Y 

POINTS  ON  WHICH  APPELLANT 
INTENDS  TO  RELY  ON  APPEAL 

Point  I. 

That  the  District  Judge  erred  in  reversing  the 
order  of  Referee  Benno  M.  Brink,  quieting  title 
to  the  real  property  in  controversy  as  against  the 
bankrupt. 
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Point  II. 

That  the  District  Judge  erred  in  refusing  to  af- 
firm the  order  of  the  Referee  quieting  title  to  the 
real  property  in  controversy  in  favor  of  the  Trus- 
tee and  against  the  bankrupt,  and  denying  the  bank- 
rupt a  homestead  exemption  herein. 

Point  III. 

That  the  District  Judge  erred  in  concluding  that 
the  1938  amendment  to  Section  6  of  the  National 
Bankruptcy  Act  does  not  stand  in  the  way  of  recog- 
nizing the  homestead  rights  of  the  bankrupt  in  and 
to  said  real  property. 

Point  rV. 

That  the  District  Judge  erred  in  alloAving  the 
bankrupt  a  [126]  homestead  exemption  of  $7500.00 
in  said  real  property  based  on  a  declaration  of 
homestead  recorded  on  November  18,  1944,  at  a 
time  when  the  State  law  of  California  permitted  a 
homestead  exemption  to  the  head  of  a  family  in 
the  sum  of  only  $5000.00,  there  being  no  evidence 
that  any  subsequent  declaration  of  homestead  was 
filed  by  the  bankrupt. 

Point  V. 

That  the  District  Judge  erred  in  holding  that 
the  bankrupt  was  entitled  to  exemptions  out  of 
property  which  she  had  transferred  or  concealed 
and  which  had  been  recovered,  and  the  transfer 
of  which  was  avoided  under  this  Act  for  the  benefit 
of  the  estate  in  direct  contravention  of  the  provi- 
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sions  of  Section  6  of  the  National  Bankruptcy  Act 
as  amended  in  1938. 

Point  VI. 

That  the  District  Judge  erred  in  ignoring  the 
decree  of  Judge  William  C.  Mathes  of  the  United 
States  District  Court  for  the  Southern  District  of 
California,  Central  Division,  entered  February  10, 
1949,  avoiding  the  fraudulent  conveyance  by  the 
bankrupt  of  this  property,  which  decree  had  been 
affirmed  hy  this  Court,  petition  for  writ  of  certio- 
rari denied  by  the  Supreme  Court  of  the  United 
States,  and  in  which  the  mandate  of  this  Court 
was  on  file,  and  which  proceedings  were  in  evi- 
dence in  the  above-entitled  matter  by  reference, 
including  pleadings,  findings  of  fact,  conclusions  of 
law,  decree  and  mandate. 

Point  VII. 

That  the  District  Judge  erred  in  concluding  that 
the  declaration  of  homestead  filed  by  the  bankrupt 
on  November  18,  1944,  was  not  affected  by  the 
bankrupt's  attempts  to  deed  the  property  to  her 
daughter,  and  that  the  setting  aside  of  said  fraudu- 
lent conveyance  left  the  property  in  the  same  status 
as  it  had  been  before  the  deed  was  executed  sub- 
ject to  the  burden  of  the  homestead,  and  in  con- 
cluding that  her  attempted  conveyance  to  her  [127] 
daughter  did  not  operate  as  an  abandonment  of 
her  homestead  under  the  provisions  of  Section  1243 
of  the  California  Civil  Code. 
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Point  VIII. 

That  the  District  Judge  erred  in  not  concluding 
that  the  bankrupt  was  estopped  from  claiming  any 
exemption  in  said  property  by  virtue  of  the  decree 
of  Judge  William  C.  Mathes  of  February  10,  1949, 
decreeing  that  the  Trustee  was  the  owner  of  said 
property  in  an  action  in  which  the  bankrupt  was 
a  party  and  was  appellant  in  this  Court,  and  which 
decree  had  long  since  become  final. 

Dated:     June  5,  1951. 

/s/  THOMAS  S.  TOBIN, 

Attorney  for  Trustee  and 
Appellant. 

[Endorsed] :     Filed  June  6,  1951.  U.S.D.C.  [128] 


[Title  of  District  Court  and  Cause.] 

In  Bankruptcy  No.  44,916-Y 

DESIGNATION  OF  PARTS   OF  THE 
RECORD  ON  APPEAL 

To  Edmund  L.  Smith,  Clerk  of  the  Above-Named 
Court: 

You  will  please  prepare  record  on  appeal  in  the 
above-entitled  matter  and  include  therein  the  fol- 
lowing documents : 

1.  Voluntary  petition  in  bankruptcy  of  Ruth 
Vena  Johnson  in  case  No.  44,916-Y. 

2.  Order  of  adjudication. 
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3.  Bankrupt's  schedules  dated  April  23,  1947, 
including  only  Schedule  B-1,  Real  Estate;  B-4, 
Property  in  Reversion,  Remainder,  Expectancy  or 
Trust;  B-5,  Property  Clahned  as  Exempt,  with  a 
statement  that  same  was  verified  April  23,  1947, 
before  Milton  M.  Cohen,  Jr.,  Notary  Public. 

4.  Order  of  adjudication  and  of  general  refer- 
ence. 

5.  Order  approving  Trustee's  bond. 

6.  Amended  comijlaint  to  aAoid  fraudulent  con- 
veyances of  real  property,  in  action  No.  7723- WM. 

7.  Answers  of  the  defendants  to  the  amended 
complaint  [129]  in  action  No.  7723- WM. 

8.  Findings  of  fact  and  conclusions  of  law,  ac- 
tion No.  7723-WM. 

9.  Decree  of  Judge  Mathes  in  action  No. 
7723-WM. 

10.  Mandate  of  United  States  Court  of  Appeals 
for  the  Ninth  Circuit,  affirming  decree  in  action 
No.  7723-WM. 

11.  Petition  for  order  to  show  cause  quieting 
title  to  real  property  in  action  No.  44916-Y. 

12.  Order  to  show  cause  issued  thereunder. 

13.  Answer  of  bankrupt  to  order  to  show  cause. 

14.  Referee's  findings  of  fact,  conclusions  of  law 
and  his  order  quieting  title  to  real  property. 

15.  Bankrupt's  petition  for  review  of  Referee's 
order  quieting  title  to  real  property. 
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16.  Referee's  certificate  on  review. 

17.  Findings  of  fact  and  conclusions  of  law  and 
order  reversing  Referee's  order,  District  Judge 
Yankwich. 

18.  Notice  of  appeal. 

19.  Points  on  which  appellant  intends  to  rely 
on  appeal. 

20.  This  designation. 

/s/  THOMAS  S.  TOBIN, 

Attorney  for  Appellant. 

[Endorsed]:     Filed  June  6,  1951.  [130] 


[Title  of  District  Court  and  Cause.] 

In  Bankruptcy  No.  4rl,916-Y 

AFFIDAVIT  OF  SERVICE  BY  MAIL 

State  of  California, 
County  of  Los  Angeles — ss. 

Ruth  E.  Spangler,  being  first  duly  sworn,  on  oath, 
deposes  and  says :  That  she  is  a  citizen  of  the  United 
States  over  the  age  of  twenty-one  years,  and  not 
a  party  to  the  above-entitled  matter,  or  interested 
therein. 

That  on  the  6th  day  of  June,  1951,  she  deposited 
a  copy  of  Notice  of  Appeal,  Points  on  which  Ap- 
pellant intends  to  Rely,  and  Designation  of  Parts  of 
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the  Record  on  Appeal  in  an  envelope  addressed  to 
the  following: 

Joseph  Mayer, 

450  North  Beverly  Drive, 

Beverly  Hills,  California; 
and  after  carefully  sealing  said  envelope  so  con- 
taining said  copy  as  aforesaid,  and  after  afSxing 
thereon  the  postage  required  by  law,  she  deposited 
said  envelope  in  the  United  States  Post  Office  at 
Los  Angeles,  California;  that  there  is  a  regular 
communication  by  mail  from  said  Post  Office  of 
deposit  to  the  place  so  addressed. 

/s/  RUTH  E.  SPANGLER. 

Subscribed  and  Sworn  to  before  me  this  6th  day 
of  June,  1951. 

[Seal]        /s/  C.  W.  ROBINSON, 

Notary    Public    in    and    for    the    County    of    Los 
Angeles,  State  of  California. 

My  commission  expires  August  16,  1952. 

[Endorsed]  :     Filed  June  7,  1951.  [131] 


[Title  of  District  Court  and  Cause.] 

In  Bankruptcy  No.  44,916-Y 

APPELLANT'S  SUPPLEMENTAL  DESIGNA- 
TION OF  PARTS  OF  THE  RECORD  ON 
APPEAL 

To  Edmund  L.  Smith,  Clerk  of  the  Above-Named 
Court : 
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The  undersigned  appellant  hereby  supplements 
his  original  designation  of  parts  of  the  record  on 
appeal  and  requests  that  you  send  up  the  follow- 
ing documents  in  the  above-entitled  action: 

1.  Trustee's  report  of  exempt  property  (with 
Referee  Brink). 

2.  Order  of  Referee  approving  Tnistee's  report 
of  exempt  property. 

3.  This  supplemental  designation. 

In  preparing  the  record,  with  the  exception  of 
the  voluntary  petition  in  the  matter  of  Ruth  Vena 
Johnson,  bankrupt,  all  subsequent  documents  in  that 
bankruptcy  proceeding  may  be  captioned  only 
"Title  of  Court  and  Cause." 

Any  exhibits  in  the  case  of  Gardner,  Trustee, 
vs.  Venes,  et  al.,  received  in  evidence  by  reference 
after  the  amended  answer  in  said  action  which 
should  contain  the  names  of  all  defendants  [132] 
named  therein,  may  be  captioned  only  with  the 
case  number  and  "Gardner  vs.  Venes,  et  al." 

Dated  this  13th  day  of  June,  1951. 

/s/  THOMAS  S.  TOBIN, 

Attorney  for  Appellant. 

[Endorsed] :     Filed  June  14,  1951.  [133] 


[Title  of  District  Court  and  Cause.] 

In  Bankruptcy  No.  44,916-Y 

AFFIDAVIT  OF  SERVICE  BY  MAIL 

State  of  California, 
County  of  Los  Angeles — ss. 
Ruth  E.  Spangler,  being  first  duly  sworn,  on  oath, 
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deposes  and  says:  That  she  is  a  citizen  of  the 
United  States  over  the  age  of  twenty-one  years,  and 
not  a  party  to  the  above-entitled  matter,  or  inter- 
ested therein. 

That  on  the  13th  day  of  June,  1951,  she  deposited 
a  coi)y  of  Appellant's  supplemental  designation  of 
parts  of  the  record  on  appeal  in  an  envelope  ad- 
dressed to  the  following: 

Mr.  Joseph  Mayer, 
Attorney  at  Law, 
450  North  Beverly  Drive, 
Beverly  Hills,  California; 

and  after  carefully  sealing  said  envelope  so  con- 
taining said  copy  as  aforesaid,  and  after  affixing 
thereon  the  postage  required  by  law,  she  deposited 
said  envelope  in  the  United  States  Post  Office  at 
Los  Angeles,  California;  that  there  is  a  regular 
communication  by  mail  from  said  Post  Office  of 
deposit  to  the  ])lao('  so  addressed. 

/s/  RUTH  E.  SPANGLER. 

Subscribed  and  Sworn  to  before  me  this  13th 
day  of  June,  1951. 

[Seal]        /s/  C.  W.  ROBINSON, 

Notary    Public    in    and    for    the    County    of    Los 
Angeles,  State  of  California. 

My  commission  expires  April  16,  1952. 
[Endorsed] :     Filed  June  14,  1951.  [134] 
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In  the  District  Court  of  the  United  States,  Southern 
District  of  California,  Central  Division 

Civil  No.  7,723-B 

GEORGE  GARDNER  as  Trustee  in  Bankruptcy 
for  the  Estate  of  Ruth  Vena  Johnson,  Also 
Kno^Yn  as  Ruth  Boyce,  Bankrupt, 

Plaintiff, 
vs. 

GLADYS  VENES,  RUTH  VENA  JOHNSON, 
Also  Known  as  RUTH  BOYCE;  FRANK 
VENES,  JR.,  a  Minor;  RUTH  VENES,  a 
Alinor;  MARY  JANE  VENES,  a  Minor,  and 
GLADYS  VENES  as  Guardian  Ad  Litem  for 
Said  Minors, 

Defendants. 

AMENDED  COMPLAINT  TO  AVOID  FRAUD- 
ULENT CONVEYANCES  OF  REAL  PROP- 
ERTY. BANKRUPTCY  ACT  SEC.  70-e. 
CIVIL  CODE  OF  CALIFORNIA  SEC.  3439.- 
02-04-05-06-07 

Comes  Now  plaintiff  and  pursuant  to  Order  of 
the  (!:)ourt  and  Stipulation,  files  his  Amended  Com- 
plaint and  complains  of  the  defendants  and  alleges : 

I. 

That  on  April  24,  1947,  Ruth  Vena  Johnson,  also 
known  as  Ruth  Boj^ce,  who  will  hereafter  ])e  re- 
ferred to  as  the  bankrupt  or  Ruth  Vena  Johnson, 
filed  her  voluntary  petition  in  bankruptcy  in  the 
United  States  District  Court  for  the  Southern  Dis- 
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trict  of  California,  Central  Division,  praying  she 
be  adjudged  a  bankrupt  within  the  purview  of 
Section  4,  Subdivision-a  of  the  National  [135]  Bank- 
ruptcy Act;  that  such  proceedings  were  had;  that 
on  April  24,  1947,  she  was  duly  adjudicated  a  bank- 
rupt ]\v  said  court  and  thereafter,  on  May  12,  1947, 
at  the  first  meeting  of  creditors  had  and  held  be- 
fore Honorable  Benno  M.  Brink,  one  of  the  Ref- 
erees in  Bankruptcy  for  the  District  aforesaid, 
George  Chirdner,  plaintiff  herein,  was  api)ointed 
trustee,  filed  his  bond  and  qualified  as  such  trustee, 
and  at  all  times  since  May  12,  1947,  has  been  and 
now  is  the  dul}'  appointed,  (jualified  and  acting 
trustee  in  bankruptcy  herein  for  the  Estate  of  Ruth 
Vena  Johnson,  also  knovrn  as  Ruth  Boyce. 

II. 

That  at  all  times  herein  mentioned  the  bankrupt 
and  defendant  herein,  Ruth  Vena  Johnson,  was  a 
resident  and  citizen  of  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  and  State  of  California, 
and  that  the  plaintiff  herein  is  likewise  a  resident 
and  citizen  of  the  City  of  Los  Angeles,  County  of 
Los  Angeles,  and  State  of  California. 

III. 

That  at  all  times  herein  mentioned  the  defend- 
ants, Gladys  Venes,  Frank  Venes,  Jr.,  Ruth  Venes, 
Mary  Jane  Venes  and  Judith  Venes,  were  resi- 
dents and  citizens  of  Scotch  Plains  in  the  State 
of  New  Jersey;  that  the  real  property  hereinafter 
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described  is  situated  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles  and  Southern  District  of 
California;  that  the  defendants  Frank  Venes,  Jr., 
Ruth  Venes,  Mary  Jane  Venes  and  Judith  Venes, 
and  each  of  them,  are  minors  under  the  age  of 
21  years,  and  that  during  the  pendency  of  this 
proceeding  an  Order  was  made  by  the  above-entitled 
Court  appointing  their  mother,  the  defendant, 
Gladys  Venes,  as  Guardian  Ad  Litem  for  said  minor 
defendants,  and  each  of  them.  [136] 

IV. 

That  this  is  an  action  brought  under  the  provi- 
sions of  Section  70-e  of  the  National  Bankruptcy 
Act,  11  U.S.C.A.  Section  110-e,  and  the  Uniform 
Fraudulent  Conveyance  Act  of  the  State  of  Cali- 
fornia which  was  in  force  and  effect  at  the  time  of 
the  acts  herein  complained  of. 

V. 

Plaintiff  alleges  that  prior  to  December  2,  1944, 
the  bankiu]:)t,  Ruth  Vena  Johnson,  also  known  as 
Ruth  Boyce,  was  the  owner  of  certain  real  prop- 
erty situated  in  the  City  of  Los  Angeles,  County 
of  Los  Angeles  and  State  of  California,  described 
as: 

"Lot  4  in  Block  29,  Tract  7555  as  per  Map 
recorded  in  Book  88,  Pages  79  to  84,  inclusive, 
of  Maps,  in  the  office  of  the  County  Recorder 
of  Los  Angeles  County,  State  of  California." 

the  same  having  been  conveyed  to  her  on  Novem- 
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ber  13,  1944,  as  her  separate  property  by  Loren 
W.  O'Dell  and  Grace  L.  O'Dell,  and  said  Deed 
recorded  in  the  office  of  the  County  Recorder  of 
Los  Angeles  County,  State  of  California. 

VI. 

That  theretofore  on  April  15,  1944,  the  ))ank- 
rupt,  who  was  a  married  woman,  had  entered  into  a 
property  settlement  agreement  in  \\T:-iting  with  her 
husband  Walter  G.  Johnson  in  contemplation  of 
divorce  proceedings  which  property  settlement 
agreement  provided  among  other  things  that  all 
property  thereafter  acquired  by  either  the  said 
Walter  G.  Johnson  or  the  bankrupt,  his  wife,  should 
be  and  remain  their  respective  separate  properties, 
and  on  November  10,  1944,  the  said  Walter  G. 
Johnson,  also  known  as  Walter  George  Johnson, 
executed  and  delivered  to  the  bankrupt  a  deed  to 
the  a])ove-described  real  property,  quitclaiming  any 
interest  he  might  possibly  be  entitled  to  [137] 
therein. 

VII. 

Plaintiff  alleges  that  on  December  2,  1944,  the 
bankrupt  was  about  to  engage  in  business  and 
transactions  for  which  the  property  remaining  in 
her  hands  after  the  conveyance  hereinafter  com- 
plained of  would  be  an  unreasonably  small  capi- 
tal, namely,  engaging  in  speculative  real  estate 
transactions,  the  operation  of  a  so-called  college 
for  real  estate  brokers  and  salesmen  and  litiga- 
tion with  her  former  husband,  Walter  G.  Johnson, 
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involving  business  transactions  between  them;  that 
in  connection  with  said  business  ventures  the  bank- 
rupt was  about  to  incur  and  did  incur  large  indebt- 
ednesses totaling  in  excess  of  $58,000.00,  with  total 
net  assets  after  the  conveyance  herein  complained 
of  on  which  the  trustee  and  creditors  could  realize 
amounting  to  less  than  $2,000.00. 

VIII. 

That  on  December  2,  1944,  while  the  defendants, 
Gladys  Yenes,  Frank  Venes,  Jr.,  Ruth  Venes,  Mary 
Jane  Venes  and  Judith  Venes,  wxre  outside  of  the 
State  of  California,  the  bankrupt,  Ruth  Vena  John- 
son, made,  executed  and  recorded  a  Deed  of  Gift 
in  favor  of  the  defendant,  Gladys  Venes,  and  her 
children,  whereby  she  transferred  and  conveyed 
the  real  property  hereinbefore  described  to  the  said 
defendant,  Gladys  Venes,  and  her  children,  as  a 
gift;  that  the  children  meant  to  be  named  in  said 
Deed  of  Gift  were  the  defendants,  Frank  Venes, 
Jr.,  Ruth  Venes,  Mary  Jane  Venes  and  Judith 
Venes,  the  minor  defendants  herein ;  that  thereafter 
on  December  14,  1944,  the  bankrupt  made,  exe- 
cuted and  delivered  a  Grant  Deed  to  the  same 
real  property  to  the  defendant,  Gladys  Venes,  who 
is  her  daughter;  that  coincidental  with  the  execu- 
tion of  said  Deeds,  or  shortly  thereafter,  the  bank- 
rupt, Ruth  Vena  Johnson,  obtained  from  her  daugh- 
ter, Gladys  Venes,  a  general  Power  of  Attorney 
running  to  her;  that  purporting  to  a-ct  under  said 
general  Power  of  Attorney,  after  the  execution  and 
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recordation  of  said  Deeds  of  December  2,  1944, 
and  December  14, 1944,  the  bankrupt  and  defendant, 
Ruth  Vena  Johnson,  [138]  proceeded  to  and  did 
continuously  thereafter,  collect  and  appropriate  to 
her  own  use  and  benefit,  the  rental  income  from 
said  real  property,  amounting  to  the  sum  of  $75.00 
per  month  and  continued  to  manage  and  operate 
said  real  property  the  same  as  though  it  were  her 
own. 

IX. 

That  at  the  time  of  said  transfers  herein  com- 
plained of,  the  defendant,  Ruth  Vena  Johnson,  was 
indebted  to  creditors  who  are  creditors  in  her  bank- 
ruptcy proceeding;  that  she  was  anticipating  liti- 
gation in  connection  with  indebtednesses  which  she 
owed  prior  to  December  2,  1944;  that  subsequent 
to  said  transfer  she  incurred  other  indebtednesses 
and  now  owes  creditors,  some  of  who  hold  judg- 
ments against  her,  the  sum  total  of  approximately 
$58,000.00;  that  the  only  assets  realizable,  so  far 
as  the  plaintiff  is  able  to  ascertain,  do  not  amount 
to  over  $2,000.00;  that  the  transfer  of  said  real 
property  had  the  effect  of  rendering  the  bankrupt 
hopelessly  insolvent. 

X. 

That  said  transfer  was  made  by  the  bankrupt 
and  defendant,  Ruth  Vena  Johnson,  to  the  defend- 
ants, and  each  of  them,  without  a  fair  consideration, 
there  being  no  consideration  whatsoever  paid  to 
said  bankrupt  at  the  time  of  said  transfer,  the 
purported  consideration  for  said  transfer  being  the 
fact  that  the  bankrupt  back  in  the  year  of  1918 
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had  had  about  $8,000.00  in  money,  consisting  of 
currency,  in  a  trunk  in  her  house  in  Charlotte, 
North  Carolina,  which  she  and  her  then  husband, 
Robert  Starns,  had  accumulated  and  kept  in  said 
trunk,  and  which  by  verbal  agreement  between  the 
bankrupt  and  her  then  husband,  Robert  Starns, 
was  at  some  future  time  to  be  used  for  the  educa- 
tion of  the  defendant,  Gladys  Venes,  who  was  then 
a  baby  about  eighteen  months  old ;  that  said  Robert 
Starns  thereafter  died;  that  said  alleged  sum  of 
$8,000.00  was  never  probated  nor  insofar  as  the 
plaintiff  can  ascertain,  ever  appeared  of  record  in 
any  way,  shape  or  manner,  but  according  to  the  de- 
fendant, Ruth  Vena  [139]  Johnson,  was  secreted 
in  said  trunk  and  spent  by  her;  that  said  oral 
agreement  between  the  said  bankrupt  and  her  then 
husband,  Robert  Starns,  was  the  sole  consideration 
for  the  transfer  of  the  real  property  herein  com- 
plained of  and  was  actually  made  by  the  bank- 
rupt to  the  defendants,  and  each  of  them,  without 
a  fair  consideration,  and  was  made  by  the  said 
bankrupt  and  accepted  by  the  defendant,  Gladys 
Venes,  with  intent  to  hinder,  delay  or  defraud 
creditors,  both  present  and  future,  as  of  the  time 
of  said  conveyance. 

XI. 
That  as  to  creditors  of  said  bankrupt  existing 
both  before  and  after  said  transfer,  and  as  to  the 
plaintiff  as  trustee  in  bankruptcy  for  the  said  Ruth 
Vena  Johnson,  bankrupt,  said  conveyance  of  said 
real  property  constituted  a  fraud,  and  the  plain- 
tiff,  as  trustee  in   ])ankruptcy   for  the   said   Ruth 
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Vena  Johnson,  is  actually  the  owner  of  said  real 
property  and  entitled  to  possession  thereof. 

Wherefore,  plaintiff  prays  judgment  against  the 
defendants  as  follows: 

1.  That  the  attempted  conveyances  of  the  real 
property  hereinbefore  described  dated  December  2, 
1944,  and  December  14,  1944,  be  decreed  by  this 
court  to  be  fraudulent  and  void  and  of  no  force 
and  effect  as  against  plaintiff  herein  as  trustee  m 
bankruptcy  for  the  estate  of  Ruth  Vena  Johnson, 
also  known  as  Ruth  Boyce,  Bankrupt,  and  as  to 
creditors  of  the  said  Ruth  Vena  Johnson,  also 
as  Ruth  Boyce. 

2.  That  by  decree  of  this  court  the  deeds  here- 
inbefore described  be  ordered  cancelled  of  record 
and  the  record  title  in  and  to  said  real  property 
be  vested  in  the  plaintiff  as  trustee  in  bankruptcy 
for  the  estate  of  Ruth  Vena  Johnson,  also  known 
known  as  Ruth  Boyce. 

3.  That  the  defendant,  Ruth  Vena  Johnson,  also 
known  as  Ruth  Boyce,  be  required  to  account  to  the 
plaintiff  as  trustee  in  bankruptcy  for  all  rents, 
issues  and  profits  collected  from  said  [140]  real 
property  after  the  effective  date  of  said  convey- 
ance or  conveyances  and  used  by  her,  and  that  a 
money  judgment  be  rendered  against  the  said  de- 
fendant, Ruth  Vena  Johnson,  also  known  as  Ruth 
Boyce,  in  favor  of  the  plaintiff  herein  for  such 
amount  or  amounts  as  may  be  determined  by  this 
court  to  have  been  so  used  by  said  Ruth  Vena 
Johnson,  also  known  as  Ruth  Boyce. 
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4.  That  the  plaintiff  have  and  recover  his  costs 
and  disbursements  herein,  and  that  he  be  given 
such  other  and  further  relief  as  the  court  may 
deem  just  and  equitable  in  the  premises. 

/s/  THOMAS  S.  TOBIN, 

Attorney  for  Plaintiff. 
Duly  verified. 

Receipt  of  Copy  acknowledged. 

[Endorsed]:     Filed  January  21,  1948.  [141] 
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Civil  No.  7,723-B 

ANSWERS  OF  THE  DEFENDANTS  TO  THE 
AMENDED  COMPLAINT 

Comes  now  the  defendants  and  each  of  them  and 
appears  herein  and  answers  the  amended  complaint 
on  file  herein  and  for  answer,  deny,  admit  and 
allege  as  follows,  to  wit: 

I. 

Answering  paragraph  VII,  these  defendants  deny 
that  on  December  5,  1944,  the  defendant,  Ruth 
Johnson,  was  about  to  engage  in  any  business  or 
any  business  transactions,  and  deny  that  property 
in  her  hands  after  the  conveyance  complained  of  in 
the  complaint  would  be  an  unreasonably  small  capi- 
tal and  in  that  connection  alleges  that  at  the  time 
of  the  making  of  the  conveyance  of  the  real  prop- 
erty referred  to  in  plaintiff's  complaint,  Ruth  John- 
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son  [144]  was  confined  in  a  hospital  at  Los  Angeles, 
California,  and  was  not  in  business  and  that  she  had, 
in  addition  to  the  real  property  described  in  plain- 
tiff's complaint  at  said  time,  in  currency  and  in 
bonds  of  the  United  States  of  America  a  sum  in 
excess  of  Ten  Thousand  ($10,000)  Dollars;  that 
with  respect  to  all  of  the  balance  of  the  allegations 
in  paragraph  VII,  these  defendants  deny  each, 
every  and  aU  thereof,  both  generally  and  specially. 

II. 

Answering  paragraph  IX,  these  defendants  deny 
that  at  the  time  of  the  conveyance  of  the  real  prop- 
erty referred  to  in  plaintiff's  complaint,  Ruth  John- 
son was  indebted  to  any  creditor  or  creditors  who 
are  creditors  in  her  present  bankruptcy  proceed- 
ing; deny  that  she  was  anticipating  litigation  in 
connection  with  any  indebtedness  which  she  owed 
upon  or  prior  to  December  5,  1944;  admits  that 
she  incurred  indebtedness  after  December  5,  1944, 
but  denies  the  same  is  the  sum  of  Fifty-Eight 
Thousand  ($58,000.00)  Dollars,  but  alleges  that 
some  of  the  claims  filed  against  her  in  the  bank- 
ruptcy proceeding  are  fictitious  and  will  be  con- 
tested by  her  successfully;  denies  that  the  transfer 
of  the  real  property  referred  to  in  plaintiff's  com- 
plaint had  the  effect  of  rendering  her  insolvent  or 
hopelessly  insolvent. 

III. 

Answering  paragraph  X  of  the  Amended  Com- 
plaint, these  defendants  deny  that  the  transfer  of 
the  real  property  was  without  consideration  and 
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was  without  a  fair  consideration  and  deny  that 
the  only  consideration  was  the  one  recited  in  para- 
graph X  of  the  plaintiff's  Amended  Complaint; 
denj'  that  the  conveyance  of  the  said  real  property 
was  made  by  Ruth  Johnson  and  accepted  by  the 
other  defendants  with  any  intent  to  hinder,  delay  or 
to  defraud  creditors  of  the  defendants,  or  any  of 
them  then  existing  or  to  exist  in  the  future.  These 
defendants  other  than  herein  expressly  admitted, 
deny  the  allegations  of  paragraph  X  of  the  first 
Amended  Complaint.  [145] 

IV. 
Answering  paragraph  XI,  these  defendants  deny 
each,  every  and  all  of  the  allegations  thereof  both 
generally  and  specially  and  deny  that  Ruth  John- 
son is  actually  the  owner  of  the  real  property. 

V. 

And  as  a  separate  and  distinct  defense  to  plain- 
tiff's first  Amended  Complaint  and  the  cause  of 
action  therein  sought  to  be  set  up,  these  defendants 
allege  that  on  December  5,  1944,  and  on  December 
29,  1944,  Ruth  Johnson  was  solvent  and  after  the 
conveyance  made  of  the  real  property  complained 
of  in  plaintiff's  complaint,  was  still  solvent  and 
that  no  creditor  came  into  being  as  a  creditor  of 
Ruth  Johnson  after  December  29,  1944,  extended 
any  credit  to  Ruth  Johnson  by  virtue  of  her  owner- 
ship of  the  real  property  set  forth  in  plaintiff's 
complaint  and  m  that  regard,  alleges  that  the  real 
property  described  in  paragraph   V  of  plaintiff' 's 
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complaint,  stood  in  the  name  of  these  answering 
defendants  other  than  Ruth  Johnson,  of  record  in 
the  Office  of  the  County  Recorder  of  Los  Angeles 
County,  first  on  December  5,  1944,  and  again  by 
deed  dated  December  29,  1944,  and  that  said  rec- 
ordation of  said  deeds  was  noticed  to  the  world 
and  to  all  persons  who  later  dealt  with  Ruth  John- 
son that  Ruth  Johnson  was  not  the  owner  of  said 
real  property  and  was  not  entitled  to  use  said  real 
property  as  a  basis  of  credit.  These  defendants 
allege  that  no  existing  creditor  of  Ruth  Johnson 
ever  extended  any  credit  to  her  or  dealt  with  her 
or  entered  into  any  agreement  under  which  Ruth 
Johnson  obligated  herself  to  pay  money  to  any 
existing  creditor  by  virtue  of  any  ownership  of 
record  or  otherwise  in  Ruth  Johnson  of  the  real 
estate  described  in  paragraph  V  of  plaintiff's 
Amended  Complaint. 

Wherefore,  these  defendants,  other  than  Ruth 
Johnson,  pray  that  this  court  decree  and  determine 
the  title  to  the  real  [146]  property,  the  subject  mat- 
ter of  this  action,  is  vested  in  these  defendants  and 
all  of  the  defendants  pray  that  plaintiff  take  noth- 
ing by  his  action  and  that  these  defendants  have 
judgment  for  their  respective  costs  herein  extended 
and  incurred. 

/s/  RUPERT  B.  TURNBULL, 

Attorney  for  the  Defendants. 

Duly  verified. 

[Endorsed]:     Filed  February  10,  1948.  [147] 
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[Title  of  District  Court  and  Cause.] 

QYwi\  No.  7,723-B 

FINDINGS  OF  FACT   AND 
CONCLUSIONS  OF  LAW 

The  above  action  coming  on  for  hearing"  com- 
mencing on  November  23,  1948,  and  having  been 
partially  tried,  and  having  been  continued  from 
time  to  time  until  February  1,  1949,  the  plaintiff 
appearing  in  person  and  by  his  attorney,  Thomas 
S.  Tobin,  and  the  defendant,  Ruth  Vena  Johnson, 
also  known  as  Ruth  Boyce,  appearing  In  Propria 
Persona,  and  the  defendant,  Grhidys  Venes,  and  the 
minor  defendants,  Frank  Yenes,  Jr.;  Ruth  Venes, 
Mary  Jane  Venes,  and  Judith  Venes,  and  Gladys 
Venes  as  guardian  ad  litem  for  said  minors,  to- 
gether with  the  defendant,  Ruth  Vena  Johnson, 
individually,  having  entered  their  appearance  by 
Rupert  B.  Turnbull,  an  attorney,  a  member  of  the 
bar  of  this  court,  and  having  filed  their  answer  to 
the  plaintiff's  amended  complaint  to  avoid  fraudu- 
lent conveyance  [149]  of  real  property  under  Sec- 
tion 70-E  of  the  Bankruptcy  Act,  and  the  Civil  Code 
of  California,  Sections  3439.02-04-05-06-07,  and  upon 
said  cause  being  called  for  trial,  the  defendants 
herein  having  discharged  Rupert  B.  Turnbull  as 
their  attoney,  and  the  defendant,  Ruth  Vena  John- 
son, having  stated  in  open  court  that  she  wished  to 
defend  in  propria  persona,  and  Rupert.  B.  Turnbull 
having  been  discharged  from  further  attendance  at| 
said  trial,  and  testimony  having  been  taken,  evi- 
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dence  and  numerous  exhibits  received  and  consid- 
ered by  the  court,  together  with  the  depositions  of 
witnesses,  and  the  cause  having  been  argued  by 
counsel  for  the  plaintiff  and  by  the  defendant,  Ruth 
Yena  Johnson,  and  the  cause  su]:)mitted ;  now,  on 
motion  of  Thomas  S.  Tobin,  attorney  for  the  plain- 
tiff, the  Court  now  makes  and  enters  the  following: 

Findings  of  Fact 

I. 

The  court  finds  that  on  April  24,  1947,  Ruth  Vena 
Johnson,  also  known  as  Ruth  Boyce,  one  of  the 
defendants  herein,  filed  her  A'oluntary  petition  in 
bankruptcy  in  the  United  States  District  Court, 
Southern  District  of  California,  Central  Division, 
praying  that  she  be  adjudged  a  ])ankrupt  within 
the  purview  of  Section  4,  subdivision  a,  of  the  Na- 
tional Bankruptcy  Act.  That  on  April  24,  1947,  she 
w^as  adjudicated  a  bankrupt  by  said  United  States 
District  Court.  That  on  May  12,  1947,  at  the  first 
meeting  of  creditors  had  and  held  before  the  Hon- 
orable Benno  M.  Brink,  one  of  the  referees  in  bank- 
ruptcy for  the  district  aforesaid,  George  Gardner, 
the  plaintiff  herein,  was  aj^pointed  Trustee,  filed  his 
bond  and  qualified  as  such  trustee,  and  at  all  times 
since  May  12,  1947,  has  been  and  now  is  the  duly 
appointed,  qualified  and  acting  Trustee  in  Bank- 
ruptcy for  the  Estate  of  Ruth  Vena  Johnson,  also 
known  as  Ruth  Boyce.  [150] 


J  06  George  Gardner,  etc. 

II. 

The  court  finds  that  at  the  time  of  the  filing  of 
said  petition,  the  bankrupt,  Ruth  Vena  Johnson, 
was  a  resident  and  citizen  of  the  City  of  Los  An- 
geles, County  of  Los  Angeles,  State  of  California, 
and  that  the  plaintiff  is  likewise  a  resident  and 
citizen  of  the  City  of  Los  Angeles,  County  of  Los 
Angeles,  State  of  California. 

in. 

The  court  finds  that  the  defendant,  Ruth  Vena 
Johnson,  is  not  a  member  of  the  bar  of  the  District 
Court  of  the  United  States,  but  is  and  was  engaged 
in  the  business  of  a  real  estate  broker  and  in  the 
operation  of  a  real  estate  school. 

IV. 

The  court  finds  that  all  times  mentioned  in  the 
amended  complaint  of  the  plaintiff,  the  defendants, 
Gladys  Venes,  Frank  Venes,  Jr. ;  Ruth  Venes,  Mary 
Jane  Venes  and  Judith  Venes  were  residents  and 
citizens  of  Scotch  Plains  in  the  State  of  New  Jer- 
sey. That  the  real  property  hereinafter  described 
is  situated  in  the  City  of  Los  Angeles,  County  of 
Los  Angeles,  and  Southern  District  of  California. 
That  the  defendants,  Frank  Venes,  Jr. ;  Ruth 
Venes,  Mary  Jane  Venes  and  Judith  Venes,  and 
each  of  them,  are  minors  under  the  age  of  21  years, 
and  that  during  the  pendency  of  this  proceeding  an 
order  was  made  by  this  court  appointing  the  de- 
fendant, Gladys  Venes,  as  Guardian  ad  litem  for 
said  minors,  and  each  of  them. 
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V. 

The  coui't  finds  that  at  the  time  of  the  trial  of 
the  above-entitled  action,  none  of  the  defendants, 
except  the  defendant,  Ruth  Vena  Johnson,  appeared 
in  court  or  offered  any  evidence  on  their  behalf. 

VI. 

The  court  finds  that  prior  to  December  2,  1944, 
the  [151]  defendant,  Ruth  Vena  Johnson,  also 
known  as  Ruth  Boyce,  was  the  owner  of  certain 
real  property  situated  in  the  City  of  Los  Angeles, 
County  of  Los  Angeles,  State  of  California,  de- 
scribed as  Lot  4,  Block  29,  Tract  7555,  as  per  Map 
recorded  in  Book  88,  Pages  79  to  84,  inclusive,  of 
MajDS,  in  the  Office  of  the  County  Recorder  of  Los 
Angeles  County,  State  of  California,  the  same  hav- 
ing theretofore  been  conveyed  to  her  as  her  separate 
property  by  Loren  W.  O'Dell  and  Grace  L.  O'Dell, 
which  said  deed  was  recorded  in  the  office  of  the 
County  Recorder  of  Los  Angeles  County,  State  of 
California. 

VII. 

The  court  finds  that  theretofore,  on  April  15, 
1944,  the  bankrupt  was  a  married  woman;  that  she 
had  entered  into  a  property  settlement  agreement 
in  writing  with  her  husband,  AValter  G.  Johnson,  in 
contemplation  of  a  divorce  proceeding,  which  prop- 
erty settlement  agreement  provided,  among  other 
things,  that  all  property  acquired  thereafter  by 
either  of  the  said  Walter  G.  Johnson  or  Ruth  Vena 
Johnson,  his  wife,  should  be  and  remain  their  re- 
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spective  separate  i)roperties.  That  on  November  10, 
1944,  the  said  Walter  G.  Johnson,  also  known  as 
Walter  George  Johnson,  executed  and  delivered  to 
the  defendant  a  deed  to  the  alcove-described  real 
property,  quit-claiming  any  interest  he  might  have 
or  be  entitled  to  therein. 

VIII. 

The  court  finds  that  on  December  2,  1944,  the 
bankrupt  was  indebted  to  one,  Harry  Y.  Mooney, 
of  San  Francisco,  California,  in  the  sum  of 
$10,000.00  or  more.  That  approximately  sixty  days 
thereafter  suit  was  instituted  against  her  in  the 
Superior  Court  of  the  State  of  California  in  and 
for  the  County  of  San  Francisco,  by  the  said  Harr}^ 
V.  Mooney,  and  a  judgment  obtained  after  a  con- 
tested trial  by  the  said  Harry  V.  Mooney  against 
the  bankrupt  defendant,  Ruth  Vena  Johnson,  in 
the  sum  of  Ten  Thousand  ($10,000.00)  Dollars,  to- 
gether with  interest  and  costs.  [152] 

IX. 

The  court  finds  that  on  December  2,  1944,  while 
the  defendants,  Gladys  Venes,  Frank  Venes,  Jr.; 
Ruth  Venes,  Mary  Jane  Venes  and  Judith  Venes, 
were  outside  of  the  State  of  California  and  living 
in  Scotch  Plains,  New  Jersey,  the  defendant,  Ruth 
Vena  Johnson,  for  the  purpose  of  hindering,  de- 
laying or  defrauding  her  creditors,  and  particularly 
the  creditor,  Harry  V.  Mooney,  made,  executed  and 
recorded  in  the  Office  of  the  County  Recorder  of 
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Los  Angeles  County,  State  of  California,  a  Deed 
of  Gift,  whereby  she  purj^orted  to  convey  in  con- 
sideration of  love  and  affection  to  the  defendant, 
Gladys  Venes  and  her  children,  without  naming 
them,  the  real  property  situated  in  the  City  of  Los 
Angeles,  County  of  Los  Angeles,  State  of  Califor- 
nia, described  as  Lot  4,  Block  29,  Tract  7555,  as  per 
Map  recorded  in  Book  88,  Pages  79  to  84,  inclusive, 
of  Maps,  in  the  Office  of  the  County  Recorder  of 
Los  Angeles  County,  State  of  California.  That  said 
consideration  of  love  and  affection  recited  in  said 
Deed  of  Gift  was  not  fair  consideration.  That  no 
fair  consideration  was  paid  or  given  to  the  bank- 
rupt defendant,  Ruth  Vena  Johnson,  for  said  prop- 
erty by  the  defendant,  Gladys  Yenes,  or  any  of  the 
minor  defendants.  That  thereafter  on  December  14, 
1944,  the  bankrupt  defendant,  Ruth  Vena  Johnson, 
made,  executed  and  delivered  another  deed  purport- 
ing to  be  a  Grant  Deed  to  the  same  real  property 
to  her  daughter,  the  defendant,  Gladys  Venes,  and 
obtained  back  from  her  daughter,  Gladys  Venes,  a 
general  Power  of  Attorney,  permitting  her  to  man- 
age, to  live  in,  and  to  collect  the  income  from  said 
real  property  for  her  own  use  and  benefit.  That  said 
purported  conveyances,  and  each  of  them,  were 
made  l)y  the  bankrupt  defendant,  Ruth  Vena  John- 
son, voluntarily  and  for  the  purpose  of  hindering, 
delaying  and  defrauding  her  creditors,  and  particu- 
larly the  creditor,  Harry  V.  Mooney. 

X. 

That  at  the  time  of  the  bankruptcy  the  bankrupt. 
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Ruth  [153]  Vena  Johnson,  was  indebted  to  numer- 
ous creditors  in  a  siun  approximating  $58,000.00; 
that  the  assets  in  the  possession  of  the  trustee, 
plaintiff  herein,  are  grossly  insufficient  to  pay  the 
bankrupt  defendant's  liabilities  in  full. 

XI. 

The  court  finds  that  any  other  property  owned 
by  the  bankrupt  in  an  amount  sufficient  to  pay  the 
judgment  obtained  by  the  creditor,  Harry  V. 
Mooney,  was  concealed  by  the  bankrupt  either  on 
her  person  or  in  the  name  of  a  corporation.  That 
the  bankrupt  did  not  intend  to  pay  the  judgment 
or  claim  of  the  said  Harry  V.  Mooney;  that  the 
same  has  not  been  paid  and  constitutes  a  claim  in 
the  bankruptcy  administration  of  the  estate  of  Ruth 
Vena  Johnson,  bankrupt,  in  this  court. 

XII. 

The  court  finds  that  said  transfers,  and  each  of 
them,  were  made  without  a  fair  consideration,  and 
that  said  transfers  were  accepted  by  the  defendant, 
Gladys  Venes,  without  the  payment  by  her  of  any 
fair  consideration,  either  on  her  own  behalf,  or  on 
behalf  of  the  minor  defendants ;  and  that  said  trans- 
fers constituted  a  fraud  against  both  existing  and 
future  creditors  of  the  said  Ruth  Vena  Johnson, 
bankrupt  defendant. 

XIII. 

The  court  finds  that  after  said  transfer,  the  de- 
fendant, Ruth  Vena  Johnson,  collected  and  used  the 
income  from  said  property,  partly  for  the  mainte- 
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nance  thereof,  and  partly  for  her  own  use  and 
benefit,  but  that  it  would  not  be  equitable  to  render 
judgment  against  her  for  the  income  after  avoiding 
said  transfers. 

XIV. 

Based  on  the  foregoing  Findings  of  Fact,  the 
Court  makes  the  following  Conclusions  of  [154] 
Law: 

Conclusions  of  Law 

I. 

That  this  court  has  jurisdiction  of  the  persons  of 
the  defendants  and  of  the  subject  matter  of  this 
action,  and  over  the  real  property  hereinbefore  de- 
scribed. 

XL 

That  the  real  property  situated  in  the  County 
of  Los  Angeles,  State  of  California,  and  Southern 
District  thereof,  described  as  Lot  4,  Block  29,  Tract 
7555,  as  per  Maj)  recorded  in  Book  88,  pages  79  to 
84,  inclusive,  of  Maj)s,  in  the  office  of  the  County 
Recorder  of  Los  Angeles  County,  State  of  Cali- 
fornia, constitutes  property  transferred  by  the 
bankrupt  in  fraud  of  her  creditors,  and  property 
which  prior  to  the  filing  of  the  petition  might  have 
been  levied  upon  and  sold  under  judicial  process 
against  her  or  otherwise  seized,  impounded  or  se- 
questered, and  under  the  provisions  of  Section  70-A 
of  the  National  Bankruptcy  Act  was  vested  by  oper- 
ation of  law  in  the  plaintiff,  George  Gardner,  as 
Trustee  in  Bankruptcy  of  the  estate  of  Ruth  Vena 
Johnson,  bankrupt. 
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III. 

That  the  transfers  attempted  to  be  made  by  the 
bankrupt  defendant,  Ruth  Vena  Johnson,  on  De- 
cember 2,  1944,  and  December  14,  1944,  to  the  de- 
fendants herein,  and  each  of  them,  are  fraudulent 
and  void  and  of  no  force  and  effect  as  against  the 
plaintiff  as  trustee  in  bankruptcy  for  the  estate  of 
Ruth  Vena  Johnson,  bankrupt,  and  as  to  the  credi- 
tors of  the  said  Ruth  Vena  Johnson,  bankrupt  de- 
fendant, under  the  provisions  of  Section  70-E  of 
the  National  Bankruptcy  Act,  and  Sections  3439.02, 
3439.03,  3439.04  and  3439.07  of  the  Civil  Code  of 
California ;  and  that  the  deeds  executed  to  said  real 
property  on  December  2,  1944,  and  December  14, 
1944,  by  the  defendant  bankrupt,  Ruth  Vena  John- 
son, to  and  for  the  benefit  of  the  other  defendants 
named  herein,  should  be  cancelled  of  record,  and 
the  record  title  to  said  real  property  vested  in  the 
plaintiff,  as  trustee  in  bankruptcy  for  the  estate  of 
Ruth  Vena  Johnson,  also  [155]  known  as  Ruth 
Boyce,  and  administered  in  her  bankrupt  estate. 

IV. 
That  the  prayer  of  the  plaintiff's  petition  for  an 
accounting  for  rents,  issues  and  proceeds  collected 
from  said  real  property  by  the  defendant,  Ruth 
Vena  Johnson,  after  the  effective  date  of  said  con- 
veyance and  used  by  her  should  be  denied  and  no 
judgment  rendered  against  her,  the  said  Ruth  Vena 
Johnson,  except  for  costs. 

Let  judgment  be  entered  accordingly. 


vs.  Ruth  Vena  Johnson,  etc.  113 

Dated  at  Los  Angeles  in  the  Southern  District  of 
California,  this  10th  day  of  February,  1949. 

/s/  WM.  C.  MATHES, 

United  States  District  Judge. 

Affidavit  of  Service  by  Mail  attached. 

Lodged  February  4,  1949. 

[Endorsed]:     Filed  Februaiy  10,   1949.   [156] 


In  the  District  Court  of  the  United  States,  South- 
em  District  of  California,  Central  Division 
Civil  No.  7,723— WM 

GEORGE  GARDNER,  as  Trustee  in  Bankruptcy 
for  the  Estate  of  RUTH  VENA  JOHNSON, 
Also  Known  as  RUTH  BOYCE,  Bankrupt, 

Plaintiff, 
vs. 

GLADYS  YENES,  RUTH  VENA  JOHNSON, 
Also  Known  as  RUTH  BOYCE,  FRANK 
VENES,  JR.,  a  Minor;  RUTH  VENES,  a 
Minor;  MARY  JANE  VENES,  a  Minor,  and 
GLADYS  VENES,  as  Guardian  Ad  Litem  for 
Said  Minors, 

Defendants. 

JUDGMENT 

The  above-entitled  action  coming  on  for  hearing 
before  the  undersigned  judge  of  the  above-entitled 
court  on  November  23,  1948,  the  plaintiff  appear- 
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ing  in  person  and  by  his  attorney,  Thomas  S.  Tobin, 
and  the  defendants  having  appeared  and  answered 
through  their  attorne}^,  Rupert  B.  Turnbull,  and 
an  order  having  been  made  pursuant  to  a  stipula- 
tion that  Rupert  B.  Turnbull,  attorney,  entered  his 
appearance  as  attorney  for  Frank  Venes,  Jr.,  Ruth 
Venes,  Mary  Jane  Venes  and  Judith  Venes,  minors, 
and  consented  that  an  order  may  be  entered  ap- 
l^ointing  their  mother,  Gladys  Venes,  as  Guardian 
ad  litem  for  them,  and  each  of  them,  for  the  pur- 
pose of  this  litigation,  and  that  the  plaintiff  might 
file  an  amended  complaint  including  the  minor  de- 
fendants hereinbefore  named;  and  [158]  said 
amended  complaint  having  been  filed,  and  at  the 
time  of  the  trial  of  the  above-entitled  action,  Ru- 
]3ert  B.  Turnbull  having  been  discharged  as  attor- 
ney for  all  of  the  defendants;  and  the  defendant, 
Ruth  Vena  Johnson,  having  appeared  and  con- 
ducted her  case  in  propria  persona,  and  the  re- 
mainder of  the  defendants  not  appearing  at  the 
trial  thereof  or  offering  any  evidence,  and  the  cause 
having  been  argued,  and  the  court  having  made 
and  entered  its  Findings  of  Fact  and  Conclusions 
of  Law  herein,  and  being  fully  advised  in  the 
premises;  now,  on  motion  of  Thomas  S.  Tobin,  at- 
torney for  the  plaintiff,  it  is. 

Ordered,  Adjudged  and  Decreed  that  the  pur- 
ported transfers  attempted  by  the  defendant,  Ruth 
Vena  Johnson,  of  the  real  property  situated  in  the 
City  of  Los  Angeles,  County  of  Los  Angeles,  State 
of  California,  described  as  Lot  4,  Block  29,  Tract 
7555,  as  per  Map,  recorded  in  Book  88,  pages  79  to 
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84,  inclusive,  of  Maps,  in  the  office  of  the  County 
Recorder  of  Los  Angeles  County,  State  of  Cali- 
fornia, pretended  to  be  made  on  December  2,  1944, 
and  December  14,  1944,  are  fraudulent  and  void  as 
to  creditors  of  the  defendant,  Ruth  Vena  Johnson, 
and  as  to  George  Gardner,  her  Trustee  in  Bank- 
I'uptcy,  i^laintiff  herein,  and  that  said  conveyances, 
and  each  of  them,  should  be  cancelled  of  record, 
amiulled  and  set  aside. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  i^laintiff,  George  Gardner,  as  Trustee  in 
Bankruptcy  for  the  Estate  of  Ruth  Vena  Johnson, 
also  known  as  Ruth  Boyce,  is  the  owner  of  and  en- 
titled to  immediate  possession  of  said  real  prop- 
erty. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  defendants,  Gladys  Venes,  Frank  Venes, 
Jr.,  Ruth  Venes,  Mary  Jane  Venes  and  Judith 
Venes,  and  their  guardian  ad  litem,  Gladys  Venes, 
have  no  right,  title,  interest,  lien  or  claim  in  and  to 
said  real  property. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  the  plaintiff  have  and  recover  his  costs  and 
disbursements  herein,  to  [159]  be  taxed  and  allowed 
according  to  law. 

It  Is  Further  Ordered,  Adjudged  and  Decreed 
that  no  accounting  for  the  rents,  issues  and  pro- 
ceeds of  said  real  property  be  required  of  the  de- 
fendants herein. 

Done  at  Los  Angeles  in  the  Southern  District  of 
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California,   this    10th   day   of   February,   1949,   at 
12 :50  p.m. 

/s/  WM.  C.  MATHES, 

United  States  District  Judge. 

Lodged  Febmaiy  4,  1949. 

[Endorsed]:     Piled  February  10,  1949.   [160] 


MANDATE 

United  States  of  America — ss. 

The  President  of  the  United  States  of  America 

To  the  Honorable,  the  Judges  of  the  United  States 
District  Court  for  the  Southern  District  of 
California,  Central  Division  Greeting: 

Whereas,  lately  in  the  United  States  District 
Court  for  the  Southern  District  of  California,  Cen- 
tral Division,  before  you  or  some  of  you,  in  a  cause 
between  George  Gardner,  as  Trustee  in  Bankruptcy 
for  the  Estate  of  Ruth  Vena  Johnson,  also  known  as 
Ruth  Boyce,  bankrupt,  plaintiff,  and  Gladys  Venes, 
Ruth  Vena  Johnson,  also  known  as  Ruth  Boyce: 
Frank  Venes,  Jr.,  a  minor;  Ruth  Venes,  a  minor; 
Mary  Jane  Venes,  a  minor,  and  Gladys  Venes,  as 
Guardian  ad  litem  for  said  minors,  defendants.  No. 
7723- WM,  a  judgment  was  duly  filed  and  entered 
on  the  10th  day  of  February,  1949,  which  said  judg- 
ment is  of  record  and  fully  set  out  in  said  cause  in 
the  office  of  the  clerk  of  the  said  District  Court,  to 
which  record  reference  is  hereby  made  and  the  same 
is  hereb}^  expressly  made  a  part  hereof. 

And  Whereas,  the  said  Ruth  Vena  Johnson,  et  al., 
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appealed  to  this  court  as  by  the  inspection  of  the 
transcript  of  the  record  of  the  said  District  Court, 
which  was  brought  into  the  United  States  Court  of 
Appeals  for  the  Ninth  Circuit  by  virtue  of  an  appeal 
agreeably  to  the  Act  of  Congress,  in  such  cases  made 
and  provided,  fully  and  at  large  appears. 

And  Whereas,  on  the  10th  day  of  November,  in 
the  year  of  our  Lord,  one  thousand  nine  hundred  and 
fortj^-nine,  the  said  cause  came  on  to  be  heard  before 
the  said  United  States  Court  of  Appeals  for  the 
Ninth  Circuit,  on  the  said  transcript  of  record,  and 
was  duly  submitted: 

On  Consideration  Whereof,  it  is  now  here  ordered 
and  adjudged  by  this  Court,  that  the  judgment  of 
the  said  District  Court  in  this  cause  be,  and  hereby 
is,  affirmed. 

(December  28,  1949.)  [161] 

You,  Therefore,  are  Hereby  Commanded  that  such 
proceedings  be  had  in  said  cause,  in  conformity 
with  the  opinion  and  judgment  of  this  court,  as 
according  to  right  and  justice,  and  the  laws  of  the 
United  States,  ought  to  be  had,  the  said  appeal  not- 
withstanding. 

Witness  the  Honorable  Fred  M.  Vinson,  Chief 
Justice  of  the  United  States,  the  seventeenth  day  of 
April  in  the  year  of  our  Lord  one  thousand  nine 
hundred  and  fifty. 

[Seal]  PAUL  P.  O'BRIEN, 

Clerk,   United   States    Court   of   Appeals   for   the 
Ninth  Circuit. 

[Endorsed]  :     Filed  April  19,  1950.  [162] 
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[Title  of  District  Court  and  Cause.] 

CERTIFICATE  OF  CLERK 

I,  Edmund  L.  Smith,  Clerk  of  the  United  States 
District  Court  for  the  Southern  District  of  Califor- 
nia, do  hereby  certify  that  the  foregoing  pages  num- 
bered from  1  to  162,  inclusive,  contain  the  original 
Debtor's  Petition  and  Schedules  in  Bankruptcy; 
Orders  of  Adjudication  and  of  General  Reference; 
Bond  of  Trustee  and  Order  Approving;  Referee's 
Certificate  on  Petitions  for  Review  of  Order  Quiet- 
ing Title  to  Real  Property  and  fifteen  documents 
certified  therewith  by  the  Referee;  Supplement  to 
Referee's  Certificate  on  Petitions  for  Review  of 
Order  Quieting  Title  to  Real  Property;  Opinion  on 
Petition  for  Review;  Findings  of  Fact  and  Con- 
clusions of  Law  and  Order  Reversing  Referee's 
Order;  Notice  of  Appeal;  Points  on  Which  Ap- 
pellant Intends  to  Rely  on  Appeal;  Designation  of 
Parts  of  the  Record  on  Appeal ;  Affidavit  of  Service ; 
Supplemental  Designation  of  Parts  of  the  Record 
on  Appeal ;  Amended  Complaint  to  Avoid  Fraudulent 
Conveyances  of  Real  Property  in  Case  No.  7723-B ; 
Answers  of  the  Defendants  to  the  Amended  Com- 
plaint in  Case  No.  7723-B;  Findings  of  Fact  and 
Conclusions  of  Law  in  Case  No.  7723-B ;  Judgment 
in  Case  No.  7723-WM;  Mandate  in  Case  No. 
7723- WM  which  constitute  the  record  on  appeal  to 
the  United  States  Court  of  Appeals  for  the  Ninth 
Circuit. 

I  further  certify  that  my  fees  for  preparing  and 
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certifying   the   foregoing   record   amount   to    $2.00 
which  sum  has  been  paid  to  me  by  appellant. 

Witness  my  hand  and  the  seal  of  said  District 
Court  this  12  day  of  July,  A.D.  1951. 

[Seal]  EDMUND  L.  SMITH, 

Clerk. 

By  /s/  THEODORE  HOCKE, 
Chief  Deputy. 


[Endorsed] :  No.  13009.  United  States  Court  of 
Appeals  for  the  Ninth  Circuit.  George  Gardner,  as 
Trustee  in  bankruptcy  for  the  estate  of  Ruth  Vena 
Johnson,  also  known  as  Ruth  Boyce,  bankrupt,  Ap- 
pelant, vs.  Ruth  Vena  Johnson,  also  known  as  Ruth 
Boyce,  Appellee.  Transcript  of  Record.  Appeal 
from  the  United  States  District  Court  for  the  South- 
ern District  of  California,  Central  Division. 

Eiled  July  13,  1951. 

/s/  PAUL  P.  O'BRIEN, 
Clerk  of  the  United  States  Court  of  Appeals  for  the 
Ninth  Circuit. 
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In  the  United  States  Court  of  Appeals 
for  the  Ninth  Circuit 

No.  13009 

POINTS  ON  WHICH  APPELLANT  INTENDS 
TO  RELY  AND  DESIGNATION  OF  PARTS 
OF  THE  RECORD  TO  BE  PRINTED 

To  Paul  P.  O'Brien,  Clerk  of  the  Above-Named 
Court : 

The  undersigned  attorney  for  the  appellant  hereby 
adopts  in  this  Court  as  points  on  which  appellant 
intends  to  rely  on  appeal,  the  points  on  which  ap- 
pellant intends  to  rely  on  appeal  in  the  District 
Court,  Clerk's  Record,  pages  126  and  128,  the  same 
as  though  separately  designated  in  this  Court. 

Designation  of  Parts  of  the  Record  To  Be  Printed 

The  undersigned  attorney  for  the  appellant  hereby 
designates  the  parts  of  the  record  certified  up  by 
the  Clerk  of  the  District  Court  of  the  United  States 
for  the  Southern  District  of  California,  as  being  the 
parts  of  the  record  to  be  printed  on  appeal  in  this 
Court,  there  being  some  portions  of  the  Clerk's 
record  not  material  on  appeal  in  this  proceeding  and 
duplications. 

1.     Voluntary  petition — Pg.  2*. 

Please  print  caption  in  the  voluntary  petition  but 
in  all  subsequent  proceedings  in  the  bankruptcy 
proceeding  of  Ruth  Vena  Johnson,  omit  the  formal 


*Distnct  Court  Clerk's  Record. 
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caption,  merely  designating  it  by  number  and  "title 
of  court  and  cause." 

2.  Summary  of  debts  and  assets — Pg.  3. 

3.  Schedule  B-1,  bankrupt's  schedules  in  bank- 
ruptcy, Real  Estate— Pg.  27. 

4.  Schedule  B-4,  Property  in  Reversion,  Re- 
mainder, Trust  and  Expectancy — Pg.  32. 

5.  Schedule  B-5,  Property  Claimed  Exempt — 
Pg.  33. 

6.  Schedule  B-6,  Books,  Deeds  and  Papers,  also 
including  oath  to  Schedule  B — Pg.  34. 

7.  Orders  of  adjudication  and  special  reference — 
Pg.  35. 

8.  Trustee's  bond  and  approval  thereof — Pg.  36. 

9.  Referee's  certificate  on  petitions  for  review 
of  order  quieting  title  to  real  property — Pg.  37-43, 
inch 

10.  Petition  for  order  to  show  cause  quieting  title 
to  real  property — Pg.  44-51,  inch 

11.  Order  to  show  cause — Pg.  52  to  56,  incl. 

12.  Order  authorizing  service  of  process  by  pri- 
vate citizen — Pg.  57. 

13.  Affidavit  of  service  on  Walter  G.  Johnson 
and  Ruth  Vena  Johnson — Pg.  61  and  62. 

14.  Application  for  extension  of  time  to  file  an- 
swer, etc. — Pg.  63-66,  incl. 

15.  Order  continuing  hearing  on  order  to  show 
cause  in  re  certain  real  property — Pg.  67. 

16.  Homestead  exemption  claim — Pg.  68. 

17.  Order  quieting  title  to  real  property — Pg.  70- 
77,  incl. 
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]  8.  Petition  for  order  extending  time  to  file  peti- 
tion for  review — Pg.  78. 

19.  Order  extending  time  within  which  to  file 
petition  for  review  of  order  quieting  title  to  real 
property — Pg.  80. 

20.  Petition  for  review,  including  verification  by 
bankrupt,  Ruth  Vena  Johnson — Pg.  96-99,  incl. 

21.  Supplement  to  Referee's  certificate  on  peti- 
tions for  review,  etc.  (Omit  photostats  of  parts  of 
schedules  as  they  would  duplicate  parts  of  the 
schedules  already  designated  in  Nos.  3  to  6 — Pg.  100- 
301,  incl. 

22.  Opinion  on  petition  for  review — Pg.  103-114, 
incl. 

23.  Findings  of  fact  and  conclusions  of  law  and 
Order  reversing  Referee's  order — Pg.  115-124,  incl. 

24.  Notice  of  appeal — Pg.  125. 

25.  Points  on  which  appellant  intends  to  rely 
on  appeal — Pg.  126-128,  incl. 

26.  Designation  of  parts  of  the  record  on  api:>eal 
(District  Court)— Pg.  129-130,  incl. 

27.  Affidavit  of  service— Pg.  131. 

28.  Appellant's  supplementary  designation  of 
parts  of  record  on  appeal — Pg.  132-133. 

29.  Affidavit  of  service  by  mail — Pg.  134. 

30.  Civil  No.  7723-B,  Amended  complaint  to 
avoid  fraudulent  conveyance  of  real  property — Pg. 
135-142,  incl. 

Please  print  the  title  of  this  case  but  omit  the  title 
in  all  subsequent  proceedings  therein  simply  setting 
out  'Hitle  of  court  and  cause." 
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31.  Answers  of  defendants  to  amended  complaint 
action  No.  7723-B— Pg.  144-148,  incl. 

32.  Findings    of    fact    and    conclusions    of    law 
action  No.  7723-B— Pg.  149-156,  incl. 

33.  Judgment,  No.  7723-WM— Pg.  158-160. 

34.  Mandate  of  Court  of  Appeals,  including  filing 
stamp— Pg.  161-162,  incl. 

35.  Certificate  of  Clerk  of  United  States  District 
Court. 

36.  This  document. 

Dated :     July  10,  1951. 

/s/  THOMAS  S.  TOBIN, 

Attorney  for  Appellant. 

[Endorsed] :     Filed  July  13,  1951. 
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FOR  THE  NINTH  CIRCUIT 
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Ruth  Vena  Johnson, 

Bankrupt. 


George  Gardner,  as  Trustee  in  Bankruptcy  for  the  Estate 
of  Ruth  Vena  Johnson, 
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vs. 

Ruth  Vena  Johnson, 

Appellee. 


APPELLANT'S  BRIEF. 


This  is  an  appeal  from  an  order  of  the  District  Court 
of  the  United  States  for  the  Southern  District  of  Cah- 
fornia,  Honorable  Leon  R.  Yankwich,  Judge,  reversing 
an  order  made  by  Referee  in  Bankruptcy,  Benno  M. 
Brink,  which  quieted  title  to  certain  real  property  de- 
scribed therein  in  favor  of  the  Trustee  and  against  the 
fraudulent  bankrupt,  Ruth  Vena  Johnson,  and  which  order 
of  the  District  Judge  decreed  that  this  fraudulent  bankrupt 
was  entitled  to  a  homestead  allowance  of  $7,500.00  out  of 
property  recovered  by  the  Trustee  which  had  been  con- 
cealed by  the  bankrupt  after  the  fraudulent  conveyance. 
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Jurisdictional  Statement. 

The  original  jurisdiction  of  the  District  Court  was 
invoked  by  the  bankrupt  under  Section  2,  Subdivision  1  of 
the  National  Bankruptcy  Act  by  the  filing  of  her  voluntary 
petition  in  bankruptcy  praying  for  adjudication  under 
the  provisions  of  Section  4-a  of  the  National  Bankruptcy 
Act,  and  under  which  the  bankrupt  was  adjudicated.  The 
jurisdiction  of  this  Court  is  invoked  under  the  provisions 
of  Section  24-a  of  the  National  Bankruptcy  Act.  The 
jurisdiction  of  the  District  Court  in  the  proceeding  in 
Gardner,  Trustee  v.  Venes,  et  al.,  which  will  be  later  re- 
ferred to,  and  in  which  the  fraudulent  conveyance  by 
the  bankrupt  of  her  property  was  avoided,  was  invoked 
under  the  provisions  of  Section  70-e  of  the  National 
Bankruptcy  Act.     (11  U.  S.  C.  A.,  Sec.  IIOE.) 

The  summary  jurisdiction  of  the  Referee  to  quiet  title 
to  the  real  property  in  question,  in  the  possession  of  the 
Trustee,  was  likewise  invoked  under  Section  70-e  of  the 
National  Bankruptcy  Act,  and  the  jurisdiction  of  the  Dis- 
trict Court  on  review  was  invoked  by  the  bankrupt  under 
Section  39-c  of  the  National  Bankruptcy  Act. 

Statement  of  the  Case. 

Ruth  Vena  Johnson,  the  bankrupt  herein,  filed  her  vol- 
untary petition  in  the  United  States  District  Court  for 
the  Southern  District  of  California  on  April  24,  1947,  and 
was  adjudicated  a  bankrupt  under  said  petition.  [Tr. 
pp.  3  and  9.]  In  her  voluntary  petition  under  Schedule 
B-1,  she  scheduled  real  estate  "none."  Under  Schedule 
B-5,  "Property  claimed  to  be  exempt  under  Federal  and 
State  Laws,"  she  likewise  scheduled  "none."  Under 
Schedule  B-4,  "Property  in  Reversion,  Remainder  or  Ex- 
pectancy, including  property  held  in  trust  for  the  debtor 
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or  subject  to  any  power  or  right  to  dispose  of  or  to 
charge"  she  Hkewise  scheduled  "none."  [Tr.  pp.  5  and 
6.]  George  Gardner,  appellant  herein,  was  appointed 
Trustee  at  her  First  Meeting  of  Creditors,  filed  his  bond 
and  qualified  as  Trustee.  [Tr.  pp.  10  to  12.]  In  the 
course  of  the  administration  of  the  bankrupt  estate  it  was 
discovered  that  the  bankrupt  had  formerly  owned  a  piece 
of  property  on  Drexel  Avenue,  on  which  she  was  then 
living.  Investigation  of  the  public  records  disclosed  that 
she  had  made  a  transfer  of  it  to  her  daughter,  Gladys 
Venes,  and  her  children,  without  naming  them,  the  con- 
sideration being  love  and  affection.  After  due  investiga- 
tion, the  Trustee  instituted  an  action  in  the  United  States 
District  Court  for  the  Southern  District  of  California, 
Central  Division,  seeking  to  set  the  transfer  aside  as 
fraudulent,  it  being  the  Trustee's  contention  that  the  trans- 
fer was  made  by  the  bankrupt  with  the  intent  to  hinder, 
delay  or  defraud  her  creditors,  and  particularly  one  Harry 
V.  Mooney  at  San  Francisco,  who  had  later  obtained  a 
judgment  against  her  in  a  sum  in  excess  of  $10,000.00. 

This  action  attacked  not  only  the  transfer  made  to 
Gladys  Venes  and  her  children,  but  also  another  absolute 
deed  executed  by  the  bankrupt  to  Gladys  Venes  alone, 
dated  December  14,  1944.  The  bankrupt  was  a  party  de- 
fendant in  this  action.  She  employed  Rupert  B.  Turn- 
bull  as  defense  attorney,  a  stipulation  was  entered  into 
for  the  appointment  of  a  guardian  ad  litem  for  the  minor 
children  named  in  the  first  deed  attacked,  an  amended 
complaint  was  filed  [Tr.  p.  92],  and  answered  by  all  de- 
fendants, including  the  bankrupt,  and  the  issues  joined. 
[Tr.  pp.  100  to  103.]  Nowhere  in  the  answ^er  to  the 
amended  complaint,  either  as  an  affirmative  defense,  or 
otherwise,  was  the  homestead  declaration,  in  controversy 


here,  ever  mentioned  or  hinted  at.  [See  answer  of  de- 
fendants to  amended  complaint,  Tr.  pp.  100  to  103],  duly 
verified.     [Tr.  p.  103.] 

The  case  was  tried  before  Honorable  William  C. 
Mathes,  United  States  District  Judge,  on  the  amended 
complaint  and  the  answer  thereto.  The  morning  of  the 
opening  of  the  trial,  the  bankrupt  discharged  Attorney 
Rupert  B.  Turnbull  in  open  court  and  announced  that 
she,  a  real  estate  broker,  was  going  to  try  her  own  case, 
which  she  did.  The  trial  resulted  in  Judge  Mathes  mak- 
ing findings  of  fact,  conclusions  of  law  and  a  decree 
that  the  property  in  question  had  been  transferred  by  the 
bankrupt  voluntarily  and  for  the  purpose  of  hindering, 
delaying  and  defrauding  her  creditors,  and  particularly 
the  creditor  Harry  V.  Mooney;  that  at  the  date  of  bank- 
ruptcy she  was  indebted  to  numerous  creditors  in  a  sum 
approximating  $58,000.00,  and  that  any  other  property 
owned  by  the  bankrupt  in  an  amount  sufficient  to  pay 
the  judgment  obtained  by  the  creditor,  Harry  V.  Mooney, 
was  concealed  by  the  bankrupt  either  on  her  person  or 
in  the  name  of  a  corporation,  and  that  the  bankrupt  did 
not  intend  to  pay  the  judgment  or  claim  of  Harry  V. 
Mooney,  and  that  the  same  constituted  a  claim  in  the 
bankruptcy  administration  of  Ruth  Vena  Johnson  in  the 
District  Court.  The  Court  concluded  that  said  pur- 
ported transfers  should  be  cancelled  of  record  and  the 
record  title  vested  in  the  plaintiff  Gardner,  as  Trustee, 
the  same  to  be  administered  in  her  bankrupt  estate.  [See 
Findings  of  Fact  and  Conclusions  of  Law,  Tr.  pp.  104 
et  seq.]  Judge  Mathes  entered  a  judgment  on  February 
10,  1949,  decreeing  that  the  plaintiff,  George  Gardner, 
as  Trustee  in  bankruptcy  for  the  Ruth  Vena  Johnson 
estate,  was  the  owner  of  and  entitled  to  immediate  posses- 
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sion   of   said   real   property.      [See  Judgment,    Civil   No. 
7723-WM,  Tr.  p.  113.] 

The  bankrupt  took  an  appeal  from  this  judgment  to 
this  Court  on  behalf  of  herself  and  the  other  defendants, 
being  represented  by  Attorney  Morris  Lavine.  The  mat- 
ter was  argued  and  the  judgment  of  the  District  Court 
was  affirmed.  (See  Johnson,  et  al.  v.  Gardner,  179  F.  2d 
114.)  The  bankrupt  then  applied  to  the  Supreme  Court 
of  the  United  States  for  a  writ  of  certiorari  which  was 
denied  on  April  10,  1950.  The  mandate  of  this  Court 
then  came  down  and  was  spread  on  the  records  of  the  Dis- 
trict Court.  [Tr.  pp.  116-117.]  The  Trustee  prepared 
to  sell  the  property  in  the  course  of  administration  of 
the  bankrupt  estate  and  discovered,  upon  a  title  report 
coming  down,  that  the  title  to  the  property  was  badly 
clouded,  Ruth  Vena  Johnson  appearing  on  the  abstract 
of  title  under  some  eighteen  different  aliases  under  which 
she  had  operated  [Tr.  pp.  30-31],  and  for  the  first  time 
the  declaration  of  homestead  which  the  bankrupt  had 
filed  back  in  1944  came  to  our  attention.  The  Trustee, 
being  in  actual  possession  of  the  property  in  question, 
instituted  a  summary  proceeding  before  Referee  Benno 
M.  Brink  against  all  persons,  firms  and  corporations,  in- 
cluding the  bankrupt,  who  in  one  way  or  another  had 
clouded  the  title  to  the  property.  [See  petition  for  order 
to  show  cause  quieting  title  to  real  property  and  order  to 
show  cause  issued  thereunder,  Tr.  pp.  21  to  34.]  The 
order  to  show  cause  was  issued,  hearing  set  thereon,  and 
the   bankrupt,   who   is   serving   a   term   in   the   Women's 


— 6— 

Prison  at  Tehachapi  [see  People  v.  Boyce,  99  Cal.  App. 
2d  439,  and  Finding  No.  VI  in  the  Court  below,  Tr.  pp. 
75-76] ,  filed  an  answer  setting  out  her  demand  for  the 
allowance  of  the  homestead  exemption  in  this  recovered 
property.     [Tr.  pp.  40  to  44.] 

A  hearing  was  had  on  the  order  to  show  cause,  and  by- 
reason  of  the  fact  that  the  property  involved  was  prop- 
erty which  had  been  fraudulently  transferred  and  con- 
cealed by  the  bankrupt  and  w^hich  had  been  recovered  by 
the  Trustee  for  the  benefit  of  the  estate.  Referee  Brink, 
following  the  1938  amendment  to  Section  6  of  the  National 
Bankruptcy  Act,  denied  her  claim  to  a  homestead  exemp- 
tion therein.  The  bankrupt  then  took  a  review,  not  only 
from  this  order,  but  from  a  previous  order  of  Referee 
Brink  denying  her  discharge  in  bankruptcy  (which  we 
believe  may  come  before  this  Court  at  the  same  time  as 
this  appeal),  and  the  tw^o  reviews  were  heard  before 
Judge  Yankwich  at  different  dates.  Judge  Yankwich  af- 
firmed the  order  of  the  Referee  denying  the  bankrupt's 
discharge,  and  at  a  later  date  reversed  the  order  of  the 
Referee  quieting  title  and  directed  that  the  bankrupt  be 
allowed  a  homestead  exemption  in  the  amount  of  $7,500.00 
out  of  this  concealed  property. 

From  that  order  the  Trustee  has  taken  an  appeal  and 
we  are  informed  that  the  bankrupt  is  planning  on  taking 
an  appeal  from  the  order  affirming  the  denial  of  her  dis- 
charge. We  shall  probably  discuss  both  of  these  ap- 
peals in  the  same  brief  for  convenience  not  only  of  the 
Court  but  of  ourselves. 
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Specifications  of  Error. 

Specification  I. 

The  District  Judge  erred  in  reversing  the  order  of 
Referee  Benno  M.  Brink,  quieting  title  to  the  real  prop- 
erty in  controversy  as  against  the  bankrupt. 

Specification  II. 

The  District  Judge  erred  in  refusing  to  affirm  the 
order  of  the  Referee  quieting  title  to  the  real  property  in 
controversy  in  favor  of  the  Trustee  and  against  the  bank- 
rupt, and  denying  the  bankrupt  a  homestead  exemption 
therein. 

Specification  III. 

The  District  Judge  erred  in  concluding  that  the  1938 
amendment  to  Section  6  of  the  National  Bankruptcy  Act 
does  not  stand  in  the  way  of  recognizing  the  homestead 
rights  of  the  bankrupt  in  and  to  said  real  property. 

Specification  IV. 

The  District  Judge  erred  in  allowing  the  bankrupt  a 
homestead  exemption  of  $7,500.00  in  said  real  property 
based  on  a  declaration  of  homestead  recorded  on  Novem- 
ber 18,  1944,  at  a  time  when  the  State  law  of  California 
permitted  a  homestead  exemption  to  the  head  of  a  family 
in  the  sum  of  only  $5,000.00,  there  being  no  evidence 
that  any  subsequent  declaration  of  homestead  was  filed  by 
the  bankrupt,  or  that  she  was  the  head  of  a  family. 

Specification  V. 

The  District  Judge  erred  in  holding  that  the  bankrupt 
was  entitled  to  exemptions  out  of  property  which  she 
had  transferred  or  concealed  and  which  had  been  recov- 
ered, and  the  transfer  of  which  was  avoided  under  this 
Act  for  the  benefit  of  the  estate,  in  direct  contravention 
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of  the  provisions  of  Section  6  of  the  National  Bankruptcy- 
Act  as  amended  in  1938. 

Specification  VI. 

The  District  Judge  erred  in  ignoring  the  decree  of 
Judge  Wilham  C.  Mathes  of  the  United  States  District 
Court  for  the  Southern  District  of  CaHfornia,  Central 
Division,  entered  February  10,  1949,  avoiding  the  fraudu- 
lent conveyance  by  the  bankrupt  of  this  property,  which 
decree  had  been  affirmed  by  this  Court,  petition  for  writ 
of  certiorari  denied  by  the  Supreme  Court  of  the  United 
States,  and  in  which  the  mandate  of  this  Court  was  on 
file,  and  which  proceedings  were  in  evidence  in  the  above 
entitled  matter  by  reference,  including  pleadings,  findings 
of  fact,  conclusions  of  law,  decree  and  mandate. 
Specification  VII. 

The  District  Judge  erred  in  concluding  that  the  declara- 
tion of  homestead  filed  by  the  bankrupt  on  November  18, 
1944,  was  not  afifected  by  the  bankrupt's  attempts  to 
deed  the  property  to  her  daughter,  and  that  the  setting 
aside  of  the  fraudulent  conveyance  left  the  property  in 
the  same  status  as  it  had  been  before  the  deed  was  exe- 
cuted subject  to  the  burden  of  the  homestead,  and  in 
concluding  that  her  attempted  conveyance  to  her  daughter 
did  not  operate  as  an  abandonment  of  her  homestead  under 
the   provisions   of    Section    1243   of   the   California   Civil 

Code. 

Specification  VIII. 

The  District  Judge  erred  in  not  concluding  that  the 
bankrupt  was  estopped  from  claiming  any  exemption  in 
said  property  by  virtue  of  the  judgment  of  Judge  Wil- 
liam C.  Mathes  of  February  10,  1949,  decreeing  that  the 
Trustee  was  the  owner  of  said  property,  in  an  action  in 
which  the  bankrupt  was  a  party  and  was  appellant  in  this 
Court,  and  which  decree  had  long  since  become  final. 


— 9— 
ARGUMENT,  POINTS  AND  AUTHORITIES. 

Specification  Nos.  I  and  II. 

These  two  specifications  can  be  argued  together  as  they 
really  mean  the  same  thing,  namely,  that  the  District  Judge 
erred  in  reversing  the  Referee's  order  and  in  refusing  to 
affirm  the  same.  It  would  naturally  follow  that  if  the 
District  Judge  erred  in  any  respect  on  the  law,  that  these 
two  specifications  of  error  should  be  sustained  and  the 
order  of  the  District  Court  reversed.  Hence,  we  will 
devote  no  extensive  argument  to  the  first  two  specifica- 
tions of  error  but  will  rely  on  the  result  that  must  in- 
evitably follow  if  any  of  the  other  specifications  are  sus- 
tained. 

Specification  No.  III. 

The  District  Judge  erred  in  concluding  that  the  1938 
amendment  to  Section  6  of  the  National  Bankruptcy  Act 
does  not  stand  in  the  zvay  of  recognising  the  homestead 
rights  of  the  bankrupt  in  and  to  said  real  property. 
[Judge's  Conclusion  of  Law  No.  II,  Tr.  p.  77.] 

Prior  to  the  1938  amendment  to  Section  6  of  the  Bank- 
ruptcy Act,  many  inequities  resulted.  Bankrupts  were  able 
to  fraudulently  transfer  and  conceal  property  from  their 
trustees,  and  when  the  fraudulent  transfer  or  concealment 
was  discovered  and  the  Trustee  had  successfully  sued  the 
fraudulent  transferee,  or  had  obtained  a  turnover  order 
against  the  bankrupt  for  the  concealed  property,  the  bank- 
rupt would  then  frequently  come  in  and  amend  his  sched- 
ules to  claim  an  exemption  out  of  the  loot  recovered  by 
the  trustee  for  the  benefit  of  the  bankrupt  estate.  It  is 
too  well  known  to  require  discussion,  that  a  debtor  cannot 
avoid  his  fraudulent  conveyance  and  recover  the  fraudu- 
lently conveyed  property  back  for  himself,  but  that  credi- 
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tors  or  their  successor  in  interest,  such  as  a  trustee  in 
bankruptcy,  may  do  so.  (Bankruptcy  Act,  Sec.  70E,  11 
U.  S.  C.  A.,  Sec.  IIOE.)  The  result  was  that  the  trustee 
could  pull  a  fraudulent  bankrupt's  chestnuts  out  of  the 
fire  at  the  expense  of  the  estate,  using  Sections  67  or 
70  of  the  National  Bankruptcy  Act  as  a  weapon  and  the 
bankrupt  would  then  be  permitted  to  profit  by  his  own 
wrong  in  the  form  of  an  exemption  out  of  the  recovery. 
The  courts  throughout  the  country  were  sharply  divided 
on  the  question,  some  District  Courts  holding  that  an 
exemption  should  be  allowed  therefrom  and  others  holding 
to  the  contrary. 

In  the  Matter  of  White,  109  Fed.  635,  the  Court  said: 

"The  law  would  be  a  mockery,  to  permit  a  party  to 
take  advantage  of  his  own  wrong,  if  after  having 
transferred  his  property  in  fraud  of  the  bankrupt 
act,  and  compelling  the  trustee  in  bankruptcy,  at 
the  expense  of  the  estate,  to  engage  in  protracted 
litigation,  to  uncover  his  fraud  and  recover  the  pro- 
ceeds of  the  property  from  the  wrongtakers,  the  bank- 
rupt could  stand  quietly  by,  and  then  come  in  and 
make  his  selection  of  $300  in  money  out  of  the  fruits 
of  the  litigation  necessitated  by  his  wrong  and  fraud. 
He  is  within  neither  the  letter  nor  the  spirit  of  the 
law." 

Another  case  involving  denial  of  a  bankrupt  to  exemp- 
tions out  of  property  preferentially  transferred  and  re- 
covered by  the  Trustee,  was  In  re  Coddington,  126  Fed. 
891,  in  which  the  Court  stated: 

"In  view  of  this,  it  would  produce  a  most  peculiar 
and  anomalous  result  if  at  this  stage,  the  bankrupt 
could  step  in  and  assert  his  exemption  to  that  which 


—11— 

had  been  recovered,  and  thus  defeat  the  very  object 
for  which  a  right  of  recovery  is  given  by  the  act." 

Other  cases  along  the  same  Hne  are : 

In  re  VVishnefsky,   181   Fed.  896; 
In  re  Long,  116  Fed.  113; 
In  re  Evans,  116  Fed.  909. 

With  this  division  of  authority  in  mind,  Congress  then 
proceeded  to  amend  the  Act  in  1938  to  abate  this  evil. 
It  added  to  Section  6  of  the  National  Bankrupty  Act  per- 
taining to  exemptions,  the  following: 

"Provided,  hozvever,  that  no  such  allowance  shall 
be  made  out  of  the  property  which  a  bankrupt  trans- 
ferred or  concealed  and  which  is  recovered  or  the 
transfer  of  which  is  avoided  under  this  Act  for  the 
benefit  of  the  estate     *     *     *." 

Commenting  on  this  amendment,  Collier  on  Bankruptcy, 
14th  Edition,  Volume  1,  at  page  840,  makes  the  following 
comments : 

''Under  the  terms  of  the  Act  of  1938,  the  conflict 
has  been  stilled.  *  *  *  It  is  clear,  therefore,  that 
whenever  the  trustee  recovers  property  transferred 
or  concealed  by  the  bankrupt,  or  where  any  transfer 
can  be  avoided  under  the  terms  of  the  Act,  the  bank- 
rupt will  not  be  allowed  to  come  in  and  amend  his 
schedules  and  claim  exemptions  out  of  that  particular 
property,  save  in  the  situation  within  the  'except' 
clause." 

See  also: 

Matter  of  Rogers,  45  Fed.  Supp.  297. 
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In  the  case  at  bar,  there  was  no  contention  that  the 
bankrupt  transferred  this  property  to  her  daughter  or 
her  daughter  and  her  grandchildren  as  security.  The  de- 
fendants in  the  fraudulent  conveyance  action  before  Judge 
]\Iathes  defended  on  the  sole  ground  that  the  transfer 
was  made  in  good  faith,  for  a  valuable  and  fair  consider- 
ation, and  that  the  bankrupt  had  no  interest  in  the  prop- 
erty and  that  Gladys  Venes,  her  daughter,  and  her  grand- 
children were  the  owners  thereof.  [Tr.  pp.  101  to  103.] 
Judge  Mathes,  unfortunately  for  them,  found  differently, 
annulled  the  transfers  and  vested  the  Trustee  with  title 
to  this  property.     [Tr.  p.  115.] 

We  are  not  confronted  with  a  situation  where,  during 
the  extensive  litigation  before  Judges  Mathes,  the  bank- 
rupt had  amended  her  answer  and  set  up  that  she  had 
theretofore  filed  a  declaration  of  homestead  against  this 
property  and  that  the  conveyance  was  not  fraudulent.  On 
the  contrary  she  maintained  throughout,  that  the  property 
did  not  belong  to  her  [Tr.  p.  102],  that  she  had  no  inter- 
est in  it,  and  not  only  did  Judge  Mathes  disagree,  but 
this  Court  and  the  Supreme  Court  of  the  United  States 
sustained  him.  Consequently,  the  property  in  question, 
from  the  moment  Judge  Mathes'  judgment  became  final, 
constituted  property  ''which  is  recovered  or  the  transfer 
of  which  is  avoided  under  this  Act  for  the  benefit  of  the 
estate,"  and  title  to  which  was  vested  in  the  Trustee  by 
Judge  Mathes'  final  decree.     [Tr.  p.  115.] 

We  respectfully  submit  that  the  amendment  of  1938 
means  exactly  what  it  says  in  plain  English,  namely,  that 
a  fraudulent  bankrupt  cannot  be  allowed  exemptions  out 
of  fraudulently  transferred  or  concealed  property,  where 
he  has  not  laid  his  cards  on  the  table  in  his   schedules 
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and  disclosed  the  transaction.     Collier,  further  discussing 
this  amendment,  says: 

"It  was  thought  by  the  framers  of  the  Act  that 
*a  bankrupt  should  not  profit  at  the  expense  of  the 
creditors  from  the  efforts  of  the  trustee  in  undoing 
the  bankrupt's  own  acts.'  See  Analysis  of  H.  R. 
12,889,  7th  Cong.,  2d  Sess.  (1936)  28,  *  *  *  See 
also  statement  by  Mr.  Watson  B.  Adair,  member  of 
the  National  Bankruptcy  Congress,  in  House  Hear- 
ings on  H.  R.  6439,  75th  Cong.  1st  Sess.  (1937) 
29." 

At  this  point,  it  might  be  well  to  discuss  Specification 
of  Error  No.  VIII  as  it  is  closely  related  to  Specification 
No.  III. 

Specification  No.  VIII  states  that: 

"The  District  Judge  erred  in  not  concluding  that 
the  bankrupt  zvas  estopped  from  claiming  any  ex- 
emption in  said  property  by  virtue  of  the  decree 
of  Judge  William  C.  Mathes  of  February  10,  1949, 
decreeing  that  the  trustee  zvas  the  owner  of  said 
property,  in  an  action  to  zvhich  the  bankrupt  zvas  a 
party  and  zvas  appellant  in  this  court,  and  zvhich  de- 
cree had  long  since  become  final." 

The  Trustee,  in  seeking  to  undo  the  mischief,  joined  all 
of  the  parties  to  the  fraudulent  conveyance  in  the  action 
of  Gardner  v.  Venes,  No.  7723  WM,  among  these  de- 
fendants being  the  bankrupt,  asking  that  the  fraudulent 
transfer  be  avoided  and  the  bankrupt  be  required  to  ac- 
count to  the  Trustee  for  the  rents,  issues  and  profits  col- 
lected by  her  during  the  period  of  the  fraudulent  convey- 
ance. The  bankrupt,  Ruth  Vena  Johnson,  appellee  here, 
was  a  direct  party  defendant  in  that  suit  and  took  full 
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charge  of  the  management  and  control  of  the  defense 
thereof  as  appears  from  the  statement  of  facts  set  forth 
in  the  opinion  of  Judge  McCormick  in  Johnson,  et  al.  v. 
Gardner,  179  F.  2d  114.  [See  also,  Tr.  pp.  104-105.] 
The  decree  in  that  case  was  explicit  and  was  in  evi- 
dence by  reference  in  the  proceedings  before  Referee 
Brink.  [Tr.  p.  20.]  This  dcree  expressly  finds  that  the 
appellant  here  is  the  owner  of  and  entitled  to  immediate 
possession  of  said  real  property.  [Tr.  p.  115.]  The  de- 
cree in  question  had  long  since  become  final,  with  the 
stamp  of  approval  both  of  this  Court  and  of  the  Supreme 
Court  of  the  United  States  thereon.     [Tr.  p.  116.] 

This  decree  was  pleaded  in  allegation  No.  IV  of  the 
Trustee's  petition  for  order  to  show  cause  quieting  title 
to  real  property  and  every  element  of  res  judicata  is  set 
forth  therein.  [Tr.  pp.  22-23.]  The  decree  of  Judge 
Mathes  was  recognized  as  final  and  res  judicata  in  the 
Referee's  finding  of  fact  No.  I  [Tr.  pp.  48  to  49],  and  in 
his  conclusion  of  law  No.  III.     [Tr.  of  Record,  p.  52.] 

It  is  well  settled,  not  only  in  Federal  courts  but  in  the 
courts  of  every  State  in  the  Union,  that  where  litigation 
is  terminated  in  a  court  of  competent  jurisdiction  involv- 
ing identity  of  parties,  and  identity  of  issues,  especially 
involving  title  to  real  property,  the  final  decree  of  that 
court  of  competent  jurisdiction  is  conclusive  and  final,  and 
none  of  the  defendants  nor  their  privies  can  thereafter 
litigate  the  issues  over  again  under  another  guise,  if 
those  issues  could  have  been  determined  in  the  original 
proceeding. 

See: 

Sampscll  V.  Gittelman,  55  Cal.  App.  2d  208  at  214; 
Fisher  v.  Medwedeff,  184  Md.  167,  40  A.  2d  360. 
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Now  let  us  for  a  moment  analyze  the  situation  here. 
It  is  true  that  Judge  Yankwich,  in  reversing  Referee 
Brink,  has  proceeded  on  the  theory  that  the  bankrupt  could 
not  fraudulently  transfer  her  homestead  exemption  inso- 
far as  creditors  were  concerned.  However,  conceding  for 
the  sake  of  argument  that  this  might  be  true,  Ruth  Vena 
Johnson  was  a  party  defendant  in  the  action  before  Judge 
Mathes.  She  denied  that  she  had  made  a  fraudulent  con- 
veyance of  the  property  in  question.  She  made  no  mention 
in  her  answer  of  any  homestead  declaration  thereon  but 
prayed  that  the  Court  decree  and  determine  the  title  of  the 
real  property  to  be  vested  in  the  defendants  Venes,  and  that 
the  plaintiff  take  nothing  by  his  action.  Had  she  and  her 
privies,  fraudulent  transferees,  desired  to  rely  on  the 
homestead  declaration  filed  in  1944,  this  defense  should 
have  been  pleaded  and  advanced,  especially  in  view  of  the 
provisions  of  Section  1243  of  the  Civil  Code  of  Cali- 
fornia, which  reads  as  follows: 

"A  homestead  can  be  abandoned  only  by  a  declara- 
tion of  abandonment  or  a  grant  thereof  executed  and 
acknowledged  *  *  *  (2)  by  the  claimant  if  un- 
married."     (Italics  ours.) 

This  was  not  done  and  the  bankrupt  consistently  main- 
tained that  the  property  in  question  was  her  daughter's 
and  that  she  had  no  interest  at  all  therein.  Then  after 
the  Trustee  had  battled  her  and  her  co-defendants  clear 
to  the  United  States  Supreme  Court,  for  the  first  time, 
long  after  the  decree  in  that  action  had  become  final,  we 
find  another  District  Judge  holding  that  notwithstanding 
Judge  Mathes'  final  decree,  holding  that  the  property  in 
question  belonged  to  the  Trustee,  the  former  decree  of 
Judge  Mathes  was  not  binding.  The  District  Judge  ap- 
parently went  on  the  theory  that  after  we  had  set  this 
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transfer  aside,  recovered  the  property  and  vested  title  in 
the  Trustee,  because,  in  order  to  sell  the  property,  it  was 
necessary  to  bring  an  action  to  quiet  title  and  remove  the 
clouds  therefrom,  and  because  we  were  compelled  to  join 
the  bankrupt  as  one  of  some  thirty-eight  respondents  in 
said  action,  we  again  reopened  the  whole  controversy, 
and  that  although  Judge  Mathes'  decree  was  pleaded  and 
offered  in  evidence  in  the  summary  proceedings,  it  would 
avail  us  nothing  as  our  muniment  of  title.  We  respect- 
fully submit  that  District  Judge  Yankwich  ran  absolutely 
counter  to  all  rules  of  law  pertaining  to  res  judicata  and 
estoppel  by  judgment.  Had  the  bankrupt  not  been  a  party 
to  the  litigation  before  Judge  Mathes — and  a  very  active 
party,  incidentally —  [Tr.  p.  104]  the  situation  might  pos- 
sibly be  different.  The  fact  remains,  however,  that  she 
was  the  moving  spirit  in  the  defense  camp  in  that  litiga- 
tion, ran  the  entire  show  herself,  and  certainly  was  con- 
cluded by  the  judgment  of  Judge  Mathes,  and  we  respect- 
fully submit  that  Judge  Yankwich  erred  in  not  giving  full 
faith  and  credit  to  the  decree  of  his  colleague  on  the  Dis- 
trict Court. 

It  is  well  settled  in  California,  and  we  believe  in  all 
other  States  and  under  Federal  jurisdiction,  that  not  only 
is  a  party  to  litigation  concluded  by  matters  therein 
litigated,  but  is  also  concluded  by  matters  which  might 
have  been  adjudicated  therein  as  being  germane  to  the 
issues. 

'*A  judgment  on  the  merits,  rendered  in  a  former 
suit  between  the  same  parties  or  their  privies,  on  the 
same  cause  of  action,  by  a  court  of  competent  juris- 
diction, operates  as  an  estoppel  not  only  as  to  every 
matter  which  was  offered  and  received  to  sustain  or 
defeat  the  claim,  but  as  to  every  other  matter  which 
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might  with  propriety  have  been  Htigated  and  deter- 
mined in  that  action."  (34  Corpus  Juris,  Judgments, 
Section   1236.) 

Citing : 

United  Shoe  Machinery  Corp.  v.  U.  S.,  258  U.  S. 
451; 

Bates  V.  Bodie,  245  U.  S.  520; 

Troxell  v.  Delaware^  etc.  R.  Co.,  227  U.  S.  434; 

Virginia-Carolina  Chemical  Co.  v.  Kirven,  215  U. 
S.   252; 

Northern  Pac.  R.  Co.  v.  Slaght,  205  U.  S.  122. 

And  numerous  other  cases  in  practically  all,  if  not  all, 
of  the  States  of  the  Union. 

This  is  particularly  so  where  title  to  property  is  in- 
volved in  litigation  and  matters  which  might  have  been 
urged  for  or  against  the  title  or  interest  claimed  in  the 
property  were  not  urged. 

Ivancovich  v.  Weilenman,  144  Cal.  757. 

In  15  Cal.  Juris.,  Judgments,  Section  206,  we  find  the 
following : 

"Subject  to  the  general  limitations  elsewhere  dis- 
cussed, an  adjudication  of  title  is  conclusive  not  only 
as  to  the  matters  actually  urged  but  all  those  which 
might  have  been  urged  for  or  against  the  title  or 
interest  claimed  in  the  property,  even  including  a 
previous  judgment  or  decree  adjudicating  the  title." 

Citing : 

Semple  v.  Ware,  42  Cal.  619; 
Semple  v.  Wright,  32  Cal.  659. 
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In  Erving  v.  J.  H.  Goodman  &  Co.  Bank,  et  al.,  171  Cal. 
559,  at  the  conclusion  of  its  opinion  in  support  of  the 
above  principle,  the  Supreme  Court  of  California  said: 

"It  is  the  rule  that  where  possession  and  damages 
are  both  sought  in  an  action  in  replevin,  such  a  suit 
will  be  regarded  as  a  waiver  of  any  claim  which 
might  be  asserted  by  reason  of  a  lease.  (Coburn  v. 
Goodall,  72  Cal.  498,  506.)  Such  an  action  is  in- 
compatible with  any  claim  of  right  under  a  lease, 
because  the  damages  include  the  detriment  caused  by 
the  detention  of  the  property  from  its  owner.  The 
action  was  between  the  same  litigants,  and  the  sub- 
ject matter  was  the  same  property  and  the  amount  due 
for  its  detention.  Such  a  judgment  is  conclusive 
between  the  parties  not  only  upon  the  matters  actu- 
ally litigated  but  upon  every  ground  of  recovery.  (24 
Am.  &  Eng.  Ency.  of  Law,  2d  ed.,  781 ;  Sullivan  v. 
Triunfo  Min.  Co.,  39  Cal.  459;  Bingham  v.  Kearney, 
136  Cal.  175,  177;  Flynn  v.  Hite,  107  Cal.  460. 

"When  plaintiff  brought  the  replevin  suit  he  repu- 
diated the  contract  of  lease.  His  course  was  an 
election  of  remedies,  that  is,  he  chose  to  assert  one 
of  two  inconsistent  remedial  rights,  and  is  bound  by 
such  choice."     (Citing  cases.) 

The  second  most  recent  case  on  this  subject  in  Califor- 
nia is  the  case  of  Nellis  v.  Guidotti,  105  A.  C.  A.  10, 
which  case  cites  with  approval  the  cases  of  Smith  v. 
Schiller  Knox  Co.,  85  Cal.  App.  2d  96;  Scarhouroiigh  v. 
Briggs,  81  Cal.  App.  2d  161,  and  McMamis  v.  Bendlage, 
82  Cal.  2d  916  at  page  922. 

See  also: 

Basore  v.  Metropolitan  Trust  Co.,  105  A.  C.  A. 
1006,  Aug.  6,  1951. 


—19— 

In  the  case  at  bar,  the  bankrupt  and  her  daughter  were 
sued  as  joint  tort  feasors.  Both  answered  and  both  con- 
tested the  htigation.  Either  or  both  had  the  alternative 
of  setting  up  the  defense;  that  the  property  transferred 
was  the  bankrupt's  homestead,  and  that  creditors  were  not 
concerned;  or,  on  the  other  hand,  setting  up  the  defense 
that  the  transfer  was  for  a  fair  and  valuable  consideration ; 
that  the  bankrupt  had  completely  parted  with  any  right, 
title  and  interest  in  or  to  the  property,  and  that  Gladys 
Venes  was  the  undisputed  owner  thereof.  They  chose 
the  latter  alternative,  making  no  mention  whatsoever  of 
the  homestead.  It  is  very  evident  that  it  was  the  clear 
intention  of  the  bankrupt  to  abandon  her  previously  de- 
clared homestead  thereon.     (Civ.  Code,  Sec.  1243.) 

The  cases  of  Victh  v.  Klett,  88  Cal.  App.  2d  23,  and 
Palen  v.  Palen,  28  Cal.  App.  2d  602,  apparently  relied  upon 
by  the  District  Judge,  are  nowise  in  point.  In  these  cases 
there  was  no  intention  to  convey  any  beneficial  interest  to 
the  transferee.  In  fact,  in  the  case  of  Vieth  v.  Klctt,  the 
transfer  was  merely  a  formality,  made  to  a  third  party, 
to  be  reconveyed  to  the  transferor  and  his  spouse  in 
joint  tenancy.  In  other  words,  the  parties  simply  under- 
took to  convert  a  tenancy  in  common  into  a  joint  tenancy 
and  the  vesting  of  the  title  in  the  third  person  was  purely 
momentary.     We  have  no  such  situation  here. 

As  we  have  heretofore  pointed  out  under  Section  1243 
of  the  Civil  Code  of  California,  a  homestead  may  be 
abandoned  by  a  grant  thereof.  The  leading  case  on  that 
subject,  so  far  as  we  have  been  able  to  ascertain,  is  Faivre 
V.  Daley,  93  Cal.  664.  In  that  case,  at  page  668,  the 
Supreme  Court  of  California  begins  a  discussion  two  pages 
long,  discussing  the  definition  of  the  word  ''grant."     This 


—20— 

comprehensive  discussion  adopts  the  following  definitions 
from  various  State  court  decisions  and  legal  treatises. 
We  shall  set  them  out  somewhat  sketchily. 

"  'The  word  "grant,"  taken  largely,  is  where  any 
thing  is  granted  or  passed  from  one  to  another;  and 
in  this  sense  it  comprehends  feoffments,  bargains  and 
sales,  gifts,  leases  in  writing  or  by  deed,  and  some- 
times by  word  without  writing.'  (3  Washburn  on 
Real  Property,  5th  ed.,  193,375.)  *  *  *  j^  our 
statute,  by  the  term  'grant.'  the  legislature  intended 
all  the  ordinary  modes  of  acquiring  property  by  deed, 
whether  operating  by  force  of  the  statute  of  uses 
or  not,  that  by  long  usage  such  had  become  not  only 
the  popular  but  also  the  technical  meaning  of  the 
term.'  (Ross  v.  Adams,  28  N.  J.  L.  165.)  In 
Durant  v.  Ritchie,  3  Mason  69,  the  court  said :  The 
word  "grant"  is  nomcn  generalissimum.  It  includes 
all  sorts  of  conveyances.'  " 

Quoting  from  McVey  v.  Green  Bay  etc.  R.  R.  Co.,  42 
Wis.  536,  the  Supreme  Court  of  California  said: 

"  'But  the  word  "grant"  has  also  a  larger  mean- 
ing in  the  law.  It  is  said  in  Sheppard's  Touchstone 
that  this  word  is  taken  largely  where  anything 
is  granted,  or  passes  from  one  to  another.  *  *  * 
Hence,  in  any  view  we  can  take  of  the  question,  we 
are  impelled  to  the  conclusion  that  the  word  "grant," 
as  used  in  the  statute,  includes  deeds  of  bargain  and 
sale.' 

"It  is  admitted  that  Carleton  was  the  owner  of  the 
property  at  the  time  the  declaration  of  homestead 
was  filed;  and  as  a  quitclaim  deed  in  this  state  passes 
all  the  title  which  the  grantor  has  (Lawrence  v. 
Ballou,  37  Cal.  518),  we  think  the  deed  from  Carleton 
and  wife  to  plaintiff  was  a  grant,  within  the  meaning 
of  section  1243  of  the  Civil  Code,  which  operated  as 
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an  abandonment  of  their  homestead  right,  and  that  it 
conveyed  to  plaintiff  all  the  interest  they  had  in  the 
property." 

The  rule  laid  down  in  the  foregoing  case  was  followed 
by  the  District  Court  of  Appeal  for  the  Fourth  Appellate 
District  in  White  v.  Rosenthal,  140  Cal.  App.  184,  and 
amplified  to  hold  that  a  grant  thereof  extended  even  to 
an  involuntary  transfer  or  a  transfer  by  operation  of 
law.  At  page  186,  after  citing  Section  1243  of  the 
Civil  Code  and  the  case  of  Faivre  v.  Daley,  93  Cal.  664, 
the  Court  says: 

"A  transfer  is  an  act  of  the  parties,  or  of  the  law, 
by  which  the  title  to  property  is  conveyed  from  one 
living  person  to  another.  (Civ.  Code,  sec.  1039.) 
The  word  'grant'  as  used  in  Civil  Code,  section 
1243,  is  applicable  to  all  transfers  of  real  estate  and 
this  would  include  transfers  by  operation  of  law  as 
well  as  the  voluntary  transfers  of  the  owners  of 
property.     *     *     * 

"When  the  mortgagor  disposes  of  the  mortgaged 
premises  either  by  his  own  deed  or  by  operation  of 
law  he  loses  all  control  over  them.  His  personal 
liability  thereby  becomes  separated  from  the  owner- 
ship of  the  land,  and  he  can  by  no  subsequent  act 
create  or  revive  charges  upon  the  premises.  He  is, 
as  to  the  premises,  thenceforth  a  mere  stranger.  With 
respect  to  the  property  placed  beyond  his  control  he 
has  no  personal  privilege.  He  cannot  at  his  pleas- 
ure affect  the  interests  of  other  parties.  (Lord  v. 
Morris,   18  Cal.  482.) 

"When  the  premises  herein  concerned  were  sold 
at  foreclosure  sale  the  owners  thereof  lost  all  control 
over  them  and  the  homestead  thereon  was  as  com- 
pletely  and   effectually   abandoned   as   though   appel- 
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lants  had  disposed  of  their  property  by  grant  deed. 
The  fact  that  appellants  and  the  mortgagee  were, 
during  the  latter  part  of  the  period  of  redemption, 
engaged  in  negotiations  to  refinance  the  property 
and  contemplating  a  reconveyance  of  it  to  appellants, 
does  not  change  the  rule.  No  rights  existing  or  con- 
templated in  the  transferor  in  and  to  the  property 
survive  the  transfer  of  the  property.   *   *   * 

"In  order  to  protect  their  homestead  rights  it  was 
necessary  when  they  again  became  the  owners  of  the 
property  to  file  a  new  declaration  of  homestead. 
(Johnston  v.  Bush,  49  Cal.  198;  Corey  v.  Matot, 
47  Cal.  App.  184.  Apparently  this  requirement  was 
recognized  by  appellants  for  they  did  file  a  new 
declaration  on  June  25,  1931.  Being  filed,  as  it  was, 
after  the  sheriff  had  levied  on  the  property,  the 
second  declaration  of  homestead  could  not  operate  to 
exempt  the  property  from  execution  sale." 

See  also 

Bank  of  Snisun  v.  Stark,  106  Cal.  207. 

As  pointed  out  before,  the  bankrupt  did  not  schedule 
this  property  in  her  sworn  schedules  in  bankruptcy  nor 
in  any  manner  disclose  the  fact  that  she  had  conveyed 
this  property  by  deed  to  her  daughter,  nor  did  she  claim 
it  exempt,  nor  for  that  matter  has  she  yet  amended  her 
schedules  and  claimed  it  exempt.  She  has  consistently 
stood  on  the  basis  that  she  was  not  the  owner  of  the  prop- 
erty but  that  her  daughter  was.  Hence  no  attempt  was 
made  to  claim  it  exempt  until  the  Trustee  had  recovered 
it  for  her  estate. 

It  is  well  settled  that  in  order  to  have  an  exemption 
allowed  in  a  bankruptcy  proceeding,  even  independent  of 
the  1938  amendment  to  Section  6  of  the  National  Bank- 
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ruptcy  Act,  the  bankrupt  has  been  required,  throughout 
the  Hfe  of  the  Bankruptcy  Act  of  1898,  to  disclose  his 
property  in  his  schedules  and  to  claim  his  exemptions, 
if  the  adjudication  was  on  a  voluntary  petition,  in  the 
schedules  filed  therewith,  and  in  an  involuntary  proceed- 
ing within  ten  days  after  adjudication. 

In  the  Matter  of  Gerbcr,  186  Fed.  693,  this  Court,  in 
an  opinion  written  by  the  late  Judge  Ross,   said: 

"While  the  exemption  right  in  the  case  in  hand 
depends  upon  the  statutes  of  Washington,  as  had 
already  been  said,  the  manner  of  claiming  such  ex- 
emptions and  of  setting  apart  and  awarding  them  is 
regulated  by  the  bankruptcy  act.  In  re  Friedrich, 
100  Fed.  284;  In  re  Mayer,  108  Fed.  599.  And  the 
Supreme  Court,  by  virtue  of  the  bankruptcy  act,  has 
prescribed  the  time  and  manner  of  preferring  such 
claims.  No.  38  of  the  General  Orders  in  Bank- 
ruptcy, so  prescribed,  provides: 

"  'That  the  several  forms  annexed  to  these  gen- 
eral orders  shall  be  observed  and  used.'  32  C.  C. 
A.  xxxvii,  89  Fed.  xvi. 

"And  the  official  form  so  annexed  requires,  among 
other  things: 

"  'A  particular  statement  of  the  property  claimed 
as  exempted  from  the  operation  of  the  acts  of  Con- 
gress relating  to  bankruptcy,  giving  each  item  of 
property  and  its  valuation;  and,  if  any  portion  of  it 
is  real  estate,  its  location,  description,  and  present 
use.' 

"General  Order  17  (32  C.  C.  A.  xix,  89  Fed. 
viii),  which  defines  the  duties  of  the  trustees,  re- 
quires him  to  'make  report  to  the  court  within  twenty 
days  after  receiving  the  notice  of  his  appointment, 
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of  the  articles  set  off  to  the  bankrupt  by  him,  ac- 
cording to  the  provisions  of  the  forty-seventh  section 
of  the  act,  with  the  estimated  value  of  each  article, 
and  any  creditor  may  take  exceptions  to  the  determi- 
nation of  the  trustee  within  twenty  days  after  the 
filing  of  the  report.' 

"Section  47  of  the  act,  referred  to  in  the  order  last 
quoted,  also  defines  the  duties  of  the  trustees,  which 
duties  include  the  direction  to  (11)  'set  apart  the 
bankrupt's  exemptions,  and  report  the  items  and 
estimated  value  thereof  to  the  court  as  soon  as  prac- 
ticable after  their  appointment.' 

"And  Form  47  *  *  *  prescribed  by  the  Su- 
preme Court  requires  the  trustee  to  set  forth  in  the 
report  which  is  thereby  required  of  him  a  schedule 
of  the  'property  designated  and  set  apart  to  be  re- 
tained by  the  bankrupt  aforesaid,  as  his  own  prop- 
erty, under  the  provisions  of  the  acts  of  Congress 
relating  to  bankruptcy.' 

"The  rules  and  forms  so  prescribed  by  the  Su- 
preme Court  under  and  by  virtue  of  the  bankruptcy 
act  have  the  force  and  effect  of  law,  and  it  therefore 
seems  to  us  to  result  necessarily  that  the  bankrupt 
here,  even  though  it  should  be  conceded  that  he  was 
not  limited  to  the  species  of  property  specified  in  the 
statute  of  Washington  as  hereinbefore  indicated,  lost 
any  right  he  may  have  had  to  the  exemptions  claimed, 
by  his  failure  to  make  the  claim  in  the  manner  and 
within  the  time  legally  prescribed  therefor.  And  it 
has  been  so  decided.  In  re  Von  Kern  (D.  C),  135 
Fed.  447;  In  re  Blanchard,  161  Fed.  793;  In  re 
Prince  &  Walter,  131  Fed.  546;  In  re  Duffy,  118 
Fed.  926;  In  re  Staunton,  117  Fed.  507;  In  re  Has- 
kin,   109  Fed.   789;   In  re  Wunder,    133   Fed.   821; 
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In  re  Pfeiffer,  155  Fed.  892.     See,  also,  Moran  v. 
King,  111  Fed.  730,  49  C.  C.  A.  578. 

"It  also  results  from  what  has  been  said  that  the 
bankrupt  was  not  entitled  to  the  cash  allowance  in 
heu  of  provisions  and  fuel. 

"The  judgment  is  reversed,  with  directions  for 
further  proceedings  in  accordance  with  the  views 
above  expressed,  and  with  costs  in  favor  of  the 
petitioners  and  against  the  respondent." 

In  Brant  v.  Mayhezv,  218  Fed.  422,  at  page  427,  this 
Court  said: 

"In  certain  cases  where  the  bankrupt  prior  to 
bankruptcy  has  conveyed  his  property  for  the  pur- 
pose of  giving  a  fraudulent  preference,  or  to  conceal 
the  property  in  fraud  of  creditors,  and  thereafter 
the  trustee  in  bankruptcy,  for  the  benefit  of  the 
creditors  has,  by  his  own  action,  recovered  the  prop- 
erty, it  has  been  held  that  there  can  be  no  claim 
of  homestead  exemption,  since  the  trustee  has  re- 
stored to  the  estate  property  which,  but  for  his  ef- 
forts, would  have  passed  both  from  the  bankrupt  and 
his  creditors.  In  re  Coddington,  126  Fed.  891 ;  In  re 
Evans,  116  Fed.  909;  In  re  White,  109  Fed.  635; 
In  re  Tollett,  105  Fed.  425;  In  re  Long,  116  Fed. 
113;  In  re  Wishnefsky,  181  Fed.  896.  These  de- 
cisions are  based  upon  the  ground  that  to  permit 
the  bankrupt  thereafter  to  claim  exemptions  would 
be  to  allow  him  to  take  advantage  of  his  own  wrong, 
or  on  the  ground  that  he  can  have  no  right  to  ex- 
tend his  claim  over  that  to  which  he  has  no  title, 
except  through  the  intervention  and  instrumentality 
of  the  trustee.  But  in  the  present  case  no  prefer- 
ence was  made,  and  there  was  no  fraudulent  trans- 
fer.    In  good  faith  Mayhew  and  his  wife  had  con- 
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veyed  all  their  property  to  an  assignee  for  the  bene- 
fit of  all  creditors.  Bankruptcy  ensued  before  the 
assignee  accepted  the  trust,  and  he  at  once  released 
to  the  trustee  in  bankruptcy.  Such  a  voluntary  con- 
veyance for  creditors  can  have  no  effect  upon  the 
right  of  the  bankrupts  thereafter  to  claim  the  ex- 
emptions provided  by  law.  The  effect  of  the  bank- 
ruptcy and  the  transfer  of  the  property  by  the  as- 
signee to  the  trustee  in  bankruptcy  was  to  leave  the 
estate  as  it  would  have  been  if  there  had  been  no 
such  voluntary  conveyance."      (Italics  ours.) 

Circuit  Judge  Ross,  who  had  written  the  opinion  of  the 
Ninth  Circuit  in  the  Gcrber  case,  dissented  from  this 
opinion  as  being  in  direct  conflict  with  the  Eighth  Cir- 
cuit decision  in  In  re  Yoimgstown,  153  Fed.  98.  In  Brant 
V.  Mayhezv,  the  bankrupt  had  acted  in  good  faith,  mak- 
ing a  general  assignment  for  all  of  his  creditors. 

See  also 

In  re  Hupp,  48  F.  2d  159. 

In  the  case  at  bar.  District  Judge  Mathes  has  found 
the  bankrupt  to  be  a  party  to  a  corrupt  fraudulent  trans- 
fer to  a  near  relative  and  the  Referee  has  found  that  she 
concealed  this  property  from  her  Trustee  in  bankruptcy 
and  made  no  effort  to  assert  a  homestead  right  against  it 
until,  to  use  a  slangy  term,  she  and  her  daughter  were 
smoked  out  and  compelled  to  disgorge  it,  and  she  now 
seeks  the  aid  of  a  court  of  equity  to  allow  her  an  interest 
in  the  loot  recovered  which  she  could  not  by  any  stretch 
of  the  imagination  have  recovered  herself. 
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In  Martin  v.  Oliver,  260  Fed.  89  (C.  C.  A.  8th  Cir.), 
the  Court  said: 

"Finally,  a  court  of  bankruptcy  is  a  court  of  equity 
and  it  administers  the  law  in  the  spirit  of  equity. 
One  cannot  read  the  record  that  was  before  the 
court  below  and  that  is  before  this  court,  without  a 
strong  conviction  that  the  petition  for  an  adjudica- 
tion in  bankruptcy  and  the  application  for  the  ex- 
emption of  this  property  was  another  attempt  of  the 
bankrupt,  like  her  making  of  the  fraudulent  mort- 
gage to  Ruble  and  her  endeavor  to  ship  all  her  prop- 
erty permanently  out  of  the  State  to  Meade  Oliver, 
by  the  use  of  the  bankruptcy  court  to  hinder,  delay 
and  to  defraud  the  accommodation  surety  into  paying 
her  debt,  and  to  prevent  him  from  obtaining  repay- 
ment. A  Federal  court  of  equity  ought  not  to  per- 
mit itself  to  be  used  for  the  purpose  of  perpetrating 
a  fraud  or  attaining  an  inequitable  result  which  a 
State  court  is  successfully  endeavoring  to  prevent. 
Zeitinger  v.  Hargadine-McKittrick  Dry  Goods  Co. 
(C.  C.  A.  8th  Cir.),  719." 

See  also 

Matter  of  Rogers,  45  Fed.  Supp.  297; 
Matter  of  Raggozino,  38  Fed.  Supp.  53; 
Hyiuan  v.  Stern,  43  F.  2d  666  at  668. 

And  even  in  a  criminal  case  where  a  witness  has  testi- 
fied for  the  Government  and  has  not  testified  that  stolen 
property  transported  in  interstate  commerce  was  in  ex- 
cess of  $5000.00  value  and  thereafter  made  an  affidavit 
to  the  effect  that  it  was  worthless,  the  Court  is  justified 
in  casting  grave  doubt  on  the  veracity  of  the  statements 
made  in  her  subsequent  affidavit.  (United  States  v.  Ric- 
cardi,  88  F.  2d  416  at  417  and  418.) 
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Conclusion. 

We  do  not  see  how  this  Court  can  do  anything  else 
but  reverse  the  District  Judge  in  this  case.  Were  the 
bankrupt  possessed  with  the  slightest  degree  of  honesty, 
there  might  possibly  be  some  justification  or  excuse  for 
the  Court  below  invoking  technicalities  in  her  behalf, 
but  such  is  not  the  case  here.  Ruth  Vena  Johnson's  bank- 
ruptcy throughout  its  entire  history  beginning  in  April, 
1947,  over  four  years  ago,  has  been  surrounded  by  an 
over-ripe  aroma,  anything  but  pleasing  to  the  nostrils  of 
any  person  whose  conscience  has  the  slightest  concep- 
tion of  distinction  between  right  and  wrong.  After  "tak- 
ing" Harry  V.  Mooney  of  San  Francisco  for  over  $10,- 
000.00  and  additional  creditors  for  another  $48,000.00. 
this  bankrupt  realized  that  Mooney,  for  one,  was  not 
going  to  take  it  lying  down.  She  hurriedly  disposed  of 
the  home  on  Drexel  Avenue,  in  which  she  was  living,  and 
on  which  she  had  theretofore  filed  a  declaration  of  home- 
stead, with  the  idea  of  frustrating  ]\Iooney's  attempt  to 
collect  his  money.  As  found  by  Judge  Mathes,  such  other 
assets  as  she  possessed  were  concealed  by  her,  either  on 
her  person  or  in  the  names  of  corporations,  and  she  was 
thus  effectually  stripped  of  every  asset  to  which  Mooney 
could  look  in  the  collection  of  his  claim.  (Buffum  v. 
Bardoux  Co.,  289  U.  S.  227.)  She  falsely  swore  in 
her  schedules  in  bankruptcy  that  she  owned  no  real  estate 
nor  any  interest  in  land  [Tr.  p.  6],  nor  any  property  in 
reversion,  remainder,  trust  or  expectancy  [Tr.  p.  5] 
which  would  pass  to  the  Trustee.  Upon  discovery  of  her 
fraudulent  conveyance  of  this  property  and  after  the 
Trustee  had  failed  to  make  a  report  setting  aside  this, 
or  any,  property  as  exempt,  [Tr.  pp.  59-60]  by  reason  of 
her  concealment,  suit  was  instituted  to  recover  the  prop- 


—29— 

erty  when  the  facts  ultimately  came  to  hght.  The  bank- 
rupt took  full  charge  of  the  fight,  first  retaining  Attorney 
Rupert  B.  Turnbull,  who  filed  answers  on  behalf  of  all 
of  the  defendants,  including  the  bankrupt.  She  discharged 
him  from  the  case  the  morning  of  the  trial  and  took 
charge  of  the  active  defense  herself.  Her  fraud,  and 
the  evidence  thereof,  was  so  conclusive  that  when  she 
appealed  to  this  Court  from  an  adverse  judgment  she  did 
not  even  attempt  to  challenge  the  sufficiency  of  the  evi- 
dence to  sustain  Judge  Mathes'  strong  findings  against 
her  but  relied  entirely  upon  the  contention  that  she  had 
been  deprived  of  her  constitutional  right  to  a  jury  trial, 
in  conformity  with  her  belated  demand  the  morning  of 
the  trial.  (See  Johnson,  et  al.  v.  Gardner,  179  F.  2d  114.) 
This  Court  affirmed  the  judgment  of  Judge  Mathes  and 
the  United  States  Supreme  Court  denied  certiorari  and 
the  judgment  became  final.  Then  when  the  Trustee  at- 
tempted to  clean  up  the  mess  that  she  had  made  of  the 
title  to  this  property,  in  order  to  get  a  policy  of  title 
insurance  for  the  buyer  at  the  bankrupt  sale,  by  reason 
of  the  fact  that  he  had  to  join  her  in  this  proceeding 
under  the  eighteen  or  nineteen  different  aliases  behind 
which  she  had  been  masquerading,  she  filed  an  answer 
from  Tehachapi,  California  Institution  for  Women, 
where  she  was  serving  a  term  of  imprisonment  for  con- 
viction of  another  one  of  her  nefarious  felonies.  Referee 
Brink,  following  the  law,  declined  to  permit  her  at  that 
late  stage  of  the  proceeding  to  come  in  and  claim  a  home- 
stead exemption  in  property  which  had  been  recovered  by 
the  Trustee  and  which  she  could  not  have  recovered  back 
from  her  daughter  in  one  hundred  years.  Judge  Yank- 
wich  reversed  the  Referee,  and  in  doing  so,  we  submit, 
went  contrary  to  every  established  conception  of  the  law, 
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completely  overlooking  the  fact  that  a  Court  of  Bank- 
ruptcy is  a  court  of  equity  and  will  not  aid  in  the  per- 
petration of  a  fraud.  (See  Martin  v.  Oliver,  supra.) 
The  District  Judge  held  that  she  was  entitled,  now  that 
we  had  undone  her  numerous  wrongs  against  her  credi- 
tors, to  a  homestead  exemption  of  $7500.00  out  of  the 
recovery. 

We  respectfully  submit  that  the  holding  of  the  Dis- 
trict Judge  is  contrary  to  every  concept  of  law  in  the 
following  respects: 

1.  In  her  sworn  schedules  the  bankrupt  disclaimed 
any  interest  in  this  property  whatsoever  and  is  now  es- 
topped from  changing  her  position  at  her  convenience 
after  the  Trustee  has  recovered  the  same. 

2.  That  the  bankrupt  has  not  come  into  the  District 
Court,  or  before  the  Referee,  with  clean  hands  and  is  not 
entitled  to  any  consideration  or  relief  from  a  court  of 
equity  to  assist  her  in  furthering  the  wrong  committed 
against  her  creditors  or  to  grant  her  any  relief. 

3.  That  the  judgment  of  Judge  Mathes  avoiding  the 
fraudulent  conveyance  and  decreeing  that  the  property 
in  question  belonged  to  the  Trustee,  having  become  final, 
is  conclusive  and  res  judicata  and  that  the  District  Court 
erred  in  ignoring  the  effect  of  Judge  Mathes'  decree, 
which,  with  his  findings  of  fact  and  conclusions  of  law, 
was  in  evidence  in  this  proceeding. 

4.  That  Judge  Yankwich  went  absolutely  contrary  to 
the  plain  provisions  of  Section  1243  of  the  Civil  Code  of 
California  in  holding  that  the  bankrupt  had  not  executed 
a  grant  of  said  homesteaded  property  when  she  conveyed 
it  to  her  daughter,  notwithstanding  the  fact  that,  as  be- 
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tween  the  parties  to  the  conveyance,  the  grant  was  abso- 
kite  and  binding. 

5.  The  District  Judge  further  erred  in  going  squarely 
contrary  to  the  Amendment  of  1938  to  Section  6  of  the 
Bankruptcy  Act  which  expressly  provides  that  a  bank- 
rupt shall  not  be  allowed  an  exemption  out  of  property 
which  the  bankrupt  has  transferred  or  concealed  and 
which  was  recovered,  or  the  transfer  of  which  was  avoid- 
ed, under  the  act  for  the  benefit  of  the  estate.  Notwith- 
standing the  abstruse  reasoning  he  has  indulged  in,  the 
fact  remains  that  the  Bankruptcy  Act  absolutely  governs 
where  a  claim  of  exemption  is  made  to  property  of  an 
estate  in  bankruptcy  which  has  been  fraudulently  con- 
veyed or  concealed. 

6.  Lastly,  the  District  Judge  erred  in  fixing  the  value 
of  the  bankrupt's  exemption  at  $7500.00.  The  declara- 
tion of  homestead  was  filed  in  1944,  at  which  time  Sec- 
tion 1260  of  the  Civil  Code  of  California  fixed  the  ex- 
emption of  a  married  bankrupt  or  head  of  a  family  at 
$5000.00.  In  the  first  place,  there  was  no  evidence  that 
the  bankrupt  was  married  or  the  head  of  a  family  at  the 
time  she  filed  the  declaration  of  homestead  in  1944.  In 
1945,  the  statute  was  amended  to  provide  a  $6000.00 
homestead  exemption  to  the  head  of  a  family,  and  a  sub- 
sequent amendment  raised  it  to  $7500.00.  The  District 
Judge  arbitrarily  allowed  the  bankrupt  a  $7500.00  exemp- 
tion in  property  under  a  statute  which  provided  a  maxi- 
mum of  $5000.00  in  1944,  and  this  we  submit  constituted 
additional  error. 

We  have  referred  the  Court  to  the  opinion  of  the  late 
Judge  Ross  of  this  Court  in  the  Matter  of  Gcrber,  186 
Fed.  693,  but  we  would  like  to  quote  from  the  language 
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judgment  against  him.  It  is  too  well  established  to  re- 
quire even  discussion  that  if  the  judgment  creditor's  rights 
expired  by  virtue  of  the  Statute  of  Limitations  and  the 
debtor  then  decided  it  was  to  his  best  interests  to  get  his 
property  back,  he  could  not  be  heard  to  go  into  the  Su- 
perior Court  and  file  suit  against  the  fraudulent  trans- 
feree, setting  up  in  his  complaint  that  the  transfer  was 
made  without  consideration  and  with  intent  to  hinder, 
delay  or  defraud  his  creditor,  but  now  that  the  Statute 
of  Limitations  had  run  against  the  creditor,  he  was  en- 
titled to  his  property  back.  Under  well  established  rules 
of  law,  such  a  complaint  would  be  promptly  thrown  out 
of  court  and  the  dishonest  debtor  would  apparently  be 
without  a  remedy.  (12  Cal.  Juris.,  Fraudulent  Convey- 
ances, page  1026,  citing  Donnelly  v.  Reese,  141  Cal.  56; 
Alaniz  v.  Casenave,  91  Cal.  41,  and  numerous  other  cases 
in  Note  16.)  However,  under  the  holding  of  the  Dis- 
trict Court  in  this  case,  the  dishonest  knave  would  not  be 
entirely  frustrated.  If  he  owed  other  creditors,  all  he 
would  need  to  do  would  be  to  file  a  petition  in  bankruptcy, 
let  his  Trustee  know  that  he  had  made  this  fraudulent 
conveyance,  and  the  Trustee  could  then  invoke  the  provi- 
sions of  Section  67  or  Section  70  of  the  Bankruptcy  Act, 
recover  the  property,  and  the  bankrupt  could  then  step  in 
and  clean  up  on  the  proceeds,  for  his  own  benefit,  on  the 
ground  that  the  property  so  transferred  would  have  been 
exempt  under  State  law.  Such  a  situation,  in  the  writer's 
opinion,  would  be  unconscionable  and  we  are  certain  that 
this  Court  will  not  tolerate  the  type  of  conduct  that  this 
bankrupt  has  indulged  in,  in  this  latest  vexatious  litiga- 
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tion  any  more  than  it  did  in  affirming  the  judgment  of 
Judge  Mathes  setting  the  transfer  aside  and  decreeing 
the  Trustee  to  be  the  owner  of  property  which  the  bank- 
rupt now  claims  at  the  eleventh  hour  belongs  to  her. 
(Johnson,  ct  al.  v.  Gardner,  179  F.  2d  114.) 

We  respectfully  submit  that  the  order  of  the  District 
Judge  should  be  reversed  and  the  order  of  Referee  Benno 
M.  Brink  affirmed,  to  the  end  that  this  bankrupt's  vexati- 
ous litigation  be  terminated — at  least  during  our  life- 
time. 

Respectfully  submitted  this  12th  day  of  September, 
1951. 

Thomas  S.  Tobin, 
Attorney  for  Trustee  and  Appellant. 
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